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Fiduciary Positions; Health Care Representative
Rule 3.8 and “Terminology” section of the Code of Judicial Conduct

Issue: May a Judicial Official serve as an alternative health care agent/health care
representative for the Judicial Official’s friend?

Facts: The Judicial Official and the individual have been best friends for more than 45
years. The Judicial Official’s friend does not appear before the Judicial Official in any
proceeding.

Relevant Code Provisions: Rule 3.8 (a) of the Code of Judicial Conduct states that a
judge “shall not accept appointment to serve in a fiduciary position, such as executor,
administrator, trustee, guardian, attorney in fact, or other personal representative,
except for the estate, trust, or person of a member of the judge’s family, and then only if
such service will not interfere with the proper performance of judicial duties.”

Under the “Terminology” section of the Code, the following definitions apply:

“Fiduciary” includes relationships such as executor, administrator,
trustee or guardian. See Rules 2.11, 3.2, and 3.8.

“Member of the judge’s family” means any relative of a judge related
by consanguinity within the third degree as determined by the
common law, a spouse or domestic partner or an individual related
to a spouse or domestic partner within the third degree as so
determined, including an individual in an adoptive relationship within
the third degree. See Rules 3.5, 3.7, 3.8, 3.10, and 3.11.

Discussion: The first question presented in this inquiry is whether serving as a health
care agent/health care representative is a “fiduciary” activity governed by Rule 3.8.
According to information provided by the Attorney General’s Office concerning health
care law in a document entitled Your Rights to Make Health Care Decisions: A
Summary of Connecticut Law, a health care representative is described as:

[A] person whom you authorize in writing to make any and all health
care decisions on your behalf including the decision whether to
withhold or withdraw life support systems. A health care
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representative does not act unless you are unable to make or
communicate your decisions about your medical care. The health
care representative will make decisions on your behalf based on your
wishes, as stated in a living will or as otherwise known to your health
care representative. In the event your wishes are not clear or a
situation arises that you did not anticipate, your health care
representative will make a decision in your best interests, based
upon what is known of your wishes.

Under the “Terminology” section of the Code of Judicial Conduct, the word “fiduciary” is
a defined term, which “includes relationships such as executor, administrator, trustee or
guardian.” The list of “fiduciary” relationships in the Code is not an exclusive or
exhaustive list; it merely provides illustrative examples of such relationships. The
Committee concluded, based on the facts provided, that service as the friend’s health
care representative is a fiduciary type activity in that it places the inquiring Judicial
Official in a position of trust and confidence with respect to a friend who is incapacitated,
much like a guardian.

The next issue is whether the inquiring Judicial Official can serve as a health care
representative for a close friend under Rule 3.8. The inquiring Judicial Official
submitted two advisory opinions depicting contradictory opinions: Delaware JEAC
1996-3 and New York Opinion 13-141.

In JEAC 1996-3, the Delaware Advisory Committee considered whether a judge may
serve as a successor trustee for the trust that the judge’s friends created for their
children, as well as an alternate patient advocate. The committee examined the nature
of the relationship between the parties and concluded that the relationship with the
friends justified the judge’s service as trustee and alternate patient advocate. It is
important to note, however, that the Delaware Canons in effect at that time contained a
broader definition of “member of the judge’s family.” The definition included, not only
relatives related by blood, adoption, or marriage, but also persons “with whom the judge
maintains a close familial relationship.”

In contrast, the New York Advisory Committee concluded in Opinion 13-141 that a full-
time judge must not serve as a friend’s health care agent unless he/she obtains the
Chief Administrative Judge’s approval. Under the New York Rules concerning fiduciary
activities, a full-time judge may serve as a fiduciary “for the estate, trust or person of a
member of the judge’s family, or, with the approval of the Chief Administrator of the
Courts, a person not a member of the judge’s family with whom the judge has
maintained a longstanding personal relationship of trust and confidence, and then only if
such services will not interfere with the proper performance of judicial duties.”

These opinions resulted in different outcomes because the rules governing fiduciary
activities adopted in each jurisdiction were different. Research has revealed
jurisdictional differences in, not only the fiduciary rules, but also in terminology. In
Alabama, for example, Canon 5D prohibits judges from serving as a fiduciary and
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provides no exceptions. In contrast, Rule 3.8 of the Minnesota Code of Judicial
Conduct allows judges to serve in fiduciary positions for the estate, trust, or person of a
member of the judge's family, a person with whom the judge has an intimate
relationship, or a member of the judge's household and then only if such service will not
interfere with the proper performance of judicial duties.

Jurisdictions have also defined the term “member of the judge’s family” differently. A
large majority of states (such as Alaska, Arizona, California, Colorado, Hawaii, lllinois,
Indiana, Kentucky, Maryland, Massachusetts, Minnesota, Nebraska, Nevada, New
Hampshire, New Mexico, New York, North Dakota, Ohio, Oklahoma, Pennsylvania,
Rhode Island, South Carolina, South Dakota, Tennessee, Utah, Vermont, Washington,
West Virginia, Wisconsin and Wyoming) include not only relatives within their definition
of “member of the judge’s family,” but also persons with whom the judge maintains “a
close familial relationship.” Seven other jurisdictions (Alabama, D.C., Florida, Georgia,
Kansas, Texas, and Virginia), adopted definitions that include relatives and persons
“treated by the judge as a member of the judge’s family,” provided these individuals
reside in the judge’s household.

At least four jurisdictions (Connecticut, Delaware, North Carolina and Oregon) have
adopted definitions that vary from the majority in that they exclude persons with whom
the judge maintains a family-like relationship:

e Connecticut’s Code defines “member of the judge’s family” as “any relative of a
judge related by consanguinity within the third degree as determined by the
common law, a spouse or domestic partner or an individual related to a spouse
or domestic partner within the third degree as so determined, including an
individual in an adoptive relationship within the third degree.”

e Delaware’s Code of Judicial Conduct defines “member of the judge’s family” as
“‘persons related to the judge or the judge’s spouse or domestic partner within the
third degree of relationship calculated according to the civil law system, and any
other relatives with whom the judge or the judge’s spouse or domestic partner
maintains a close familial relationship, and the spouse or domestic partner of any
of the foregoing.” (Emphasis supplied.)

e North Carolina’s Code of Judicial Conduct (Canon 5D) defines “member of the
judge’s family” as “a spouse, child, grandchild, parent, grandparent or any other
relative of the judge by blood or marriage.”

e Oregon’s Code of Judicial Conduct defines “judge's family member” as “[t]he
judge's spouse or domestic partner or a person within the third degree of
relationship to them.”

Recommendation: Based on the definition of “member of the judge’s family” contained
in the “Terminology” section of Connecticut’s Code of Judicial Conduct, which excludes
from its definition persons with whom the judge maintains a familial relationship, the
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Committee unanimously concluded that the Judicial Official should not serve as the best
friend’s alternative health care representative.
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