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NOTICE

____________________

Public H earing on Practice Book and

Code of Evidence Revisions 

Being Considered by the  

Rules Com m ittee of the Superior Court 
________ 

Notice is hereby given that on May 21, 2007 at 10:00 a.m. 

the Rules C ommittee of the Superior C ourt w ill conduct a public 

hearing in the Supreme C ourt in H artford for the purpose of 

receiving comments concerning the follow ing Practice Book and 

C ode of Evidence revisions w hich are being considered by the 

C ommittee. 

 In addition, w ritten comments may be forw arded to the 

Rules C ommittee at the follow ing address: 

   Rules C ommittee of the Superior C ourt 

   A ttn: C arl E. Testo, C ounsel 

   P.O . Box 150474 

   H artford, C T 06115-0474 

 W ritten comments must be received by May 16, 2007. 

      H on. Peter T. Zarella 

      Chairman, Rules Committee 

INTROD U CTION

______

C ontained herein are amendments that are being considered 

to the Practice Book and to the C ode of Evidence. These 

amendments are indicated by brackets for deletions and 

underlines for added language. The designation �NEW � is printed 

w ith the title of each proposed new  rule. 

    Rules C ommittee of the Superior C ourt 

_____________ 
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PROPOSED AMENDMENTS TO THE 

RU LES OF PROFESSIONAL C ONDU C T 

Rule 1.2. Scope of Representation and Allocation of Authority 

Betw een C lient and Law yer

 (a) Subject to subsections (c) and (d), a lawyer shall abide by 

a client�s decisions concerning the objectives of representation 

and, as required by Rule 1.4, shall consult with the client as to 

the m eans by which they are to be pursued. A  lawyer m ay take 

such action on behalf of the client as is im pliedly authorized to 

carry out the representation. A  lawyer shall abide by a client�s 

decision whether to settle a m atter. In a crim inal case, the 

lawyer shall abide by the client�s decision, after consultation 

with the lawyer, as to a plea to be entered, whether to waive 

jury trial and whether the client will testify. Subject to revocation 

by the client and to the term s of the contract, a client�s decision 

to settle a m atter shall be im plied where the lawyer is retained to 

represent the client by a third party obligated under the term s of 

a contract to provide the client with a defense and indem nity for 

the loss, and the third party elects to settle a m atter without 

contribution by the client.

 (b) A  lawyer�s representation of a client, including 

representation by appointm ent, does not constitute an 

endorsem ent of the client�s political, econom ic, social or m oral 

views or activities. 

 (c) A  lawyer m ay lim it the scope of the representation if the 

lim itation is reasonable under the circum stances and the client 

gives inform ed consent. Such inform ed consent shall not be 

required when a client cannot be located despite reasonable 

efforts where the lawyer is retained to represent a client by a 

third party which is obligated by contract to provide the client 

with a defense.

 (d) A  lawyer shall not counsel a client to engage, or assist a 

client, in conduct that the lawyer knows is crim inal or 

fraudulent, but a lawyer m ay discuss the legal consequences of 

any proposed course of conduct with a client and m ay counsel 

or assist a client to m ake a good faith effort to determ ine the 

validity, scope, m eaning or application of the law. 

 C O M M EN TA RY : Allocation of Authority betw een C lient and 

Law yer. Subsection (a) confers upon the client the ultim ate 



May 8, 2007 Page 5CCONNECTICUT LAW JOURNAL

authority to determine the purposes to be served by legal 

representation, w ithin the limits imposed by law  and the 

law yer�s professional obligations. The decisions specified in 

subsection (a), such as w hether to settle a civil matter, must 

also be made by the client. See Rule 1.4 (a) (1) for the law yer�s 

duty to communicate w ith the client about such decisions. W ith 

respect to the means by w hich the client�s objectives are to be 

pursued, the law yer shall consult w ith the client as required by 

Rule 1.4 (a) (2) and may take such action as is impliedly 

authorized to carry out the representation. 

 O n occasion, how ever, a law yer and a client may disagree 

about the means to be used to accomplish the client�s 

objectives. C lients normally defer to the special know ledge and 

skill of their law yer w ith respect to the means to be used to 

accomplish their objectives, particularly w ith respect to 

technical, legal and tactical matters. C onversely, law yers 

usually defer to the client regarding such questions as the 

expense to be incurred and concern for third persons w ho 

might be adversely affected. Because of the varied nature of 

the matters about w hich a law yer and client might disagree 

and because the actions in question may implicate the 

interests of a tribunal or other persons, this Rule does not 

prescribe how  such disagreements are to be resolved. O ther 

law , how ever, may be applicable and should be consulted by 

the law yer. The law yer should also consult w ith the client and 

seek a mutually acceptable resolution of the disagreement. If 

such efforts are unavailing and the law yer has a fundamental 

disagreement w ith the client, the law yer may w ithdraw  from 

the representation. S ee Rule 1.16  (b) (4). C onversely, the 

client may resolve the disagreement by discharging the law yer. 

S ee Rule 1.16  (a) (3). 

 A t the outset of a representation, the client may authorize 

the law yer to take specific action on the client�s behalf w ithout 

further consultation. A bsent a material change in circumstances 

and subject to Rule 1.4, a law yer may rely on such an advance 

authorization. The client may, how ever, revoke such authority at 

any time. 

 In a case in w hich the client appears to be suffering 

diminished capacity, the law yer�s duty to abide by the client�s 

decisions is to be guided by reference to Rule 1.14. 
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 Independence from Client�s V iew s or A ctivities. Legal 

representation should not be denied to people w ho are unable to 

afford legal services, or w hose cause is controversial or the 

subject of popular disapproval. By the sam e token, representing 

a client does not constitute approval of the client�s view s or 

activities. 

 A greements Limiting Scope of Representation. The scope of 

services to be provided by a law yer m ay be lim ited by agreem ent 

w ith the client or by the term s under w hich the law yer�s services 

are m ade available to the client. For exam ple, w hen a law yer has 

been retained by an insurer to represent an insured, the 

representation m ay be lim ited to m atters related to the insurance 

coverage. A  lim ited representation m ay be appropriate because 

the client has lim ited objectives for the representation. In 

addition, the term s upon w hich representation is undertaken m ay 

exclude specific m eans that m ight otherw ise be used to 

accom plish the client�s objectives. Such lim itations m ay exclude 

actions that the client thinks are too costly or that the law yer 

regards as repugnant or im prudent. N othing in Rule 1.2 shall be 

construed to authorize lim ited appearances before any tribunal 

unless otherw ise authorized by law  or rule. 

 A lthough this R ule affords the law yer and client substantial 

latitude to lim it the scope of representation, the lim itation m ust 

be reasonable under the circum stances. If, for exam ple, a 

client�s objective is lim ited to securing general inform ation 

about the law  the client needs in order to handle a com m on 

and typically uncom plicated legal problem , the law yer and 

client m ay agree that the law yer�s services w ill be lim ited to a 

brief telephone consultation. S uch a lim itation, how ever, w ould 

not be reasonable if the tim e allotted w as not sufficient to 

yield advice upon w hich the client could rely. A lthough an 

agreem ent for a lim ited representation does not exem pt a 

law yer from  the duty to provide com petent representation, the 

lim itation is a factor to be considered w hen determ ining the 

legal know ledge, skill, thoroughness and preparation 

reasonably necessary for the representation. S ee R ule 1.1. 

 A ll agreem ents concerning a law yer�s representation of a 

client m ust accord w ith the Rules of Professional C onduct and 

other law . See, e.g., Rules 1.1, 1.8 and 5.6. 

 Criminal, Fraudulent and Prohibited Transactions. S ubsection 

(d) prohibits a law yer from  know ingly counseling or assisting a 
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client to commit a crime or fraud. This prohibition, however, 

does not preclude the lawyer from giving an honest opinion 

about the actual consequences that appear likely to result from a 

client�s conduct. N or does the fact that a client uses advice in a 

course of action that is criminal or fraudulent of itself make a 

lawyer a party to the course of action. There is a critical 

distinction between presenting an analysis of legal aspects of 

questionable conduct and recommending the means by which a 

crime or fraud might be committed. 

 W hen the client�s course of action has already begun and is 

continuing, the lawyer�s responsibility is especially delicate. The 

lawyer is required to avoid assisting the client, for example, by 

drafting or delivering documents that the lawyer knows are 

fraudulent or by suggesting how the wrongdoing might be 

concealed. A  lawyer may not continue assisting a client in 

conduct that the lawyer originally believed legally proper but 

then discovers is criminal or fraudulent. The lawyer must, 

therefore, withdraw from the representation of the client in the 

matter. See Rule 1 .16 (a). In some cases, withdrawal alone 

might be insufficient. It may be necessary for the lawyer to give 

notice of the fact of withdrawal and to disaffirm any opinion, 

document, affirmation or the like. See Rule 4 .1 . 

 W here the client is a fiduciary, the lawyer may be charged 

with special obligations in dealings with a beneficiary. 

 Subsection (d) applies whether or not the defrauded party is 

a party to the transaction. H ence, a lawyer must not participate 

in a transaction to effectuate criminal or fraudulent avoidance of 

tax liability. Subsection (d) does not preclude undertaking a 

criminal defense incident to a general retainer for legal services 

to a lawful enterprise. The last clause of subsection (d) 

recognizes that determining the validity or interpretation of a 

statute or regulation may require a course of action involving 

disobedience of the statute or regulation or of the interpretation 

placed upon it by governmental authorities. 

 If a lawyer comes to know or reasonably should know that a 

client expects assistance not permitted by the Rules of 

Professional C onduct or other law or if the lawyer intends to act 

contrary to the client�s instructions, the lawyer must consult 

with the client regarding the limitations on the lawyer�s conduct. 

See Rule 1 .4 (a) (5). 
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AMENDMENT NOTE: The above revisions address the 

situation w here an insured/client cannot be located despite 

diligent and good faith efforts by both the law yer and the 

insurer. 

Rule 1.5. Fees

 (a) A lawyer shall not make an agreement for, charge, or 

collect an unreasonable fee or an unreasonable amount for 

expenses. The factors to be considered in determining the 

reasonableness of a fee include the following: 

 (1 ) The time and labor required, the novelty and difficulty of 

the questions involved, and the skill requisite to perform the legal 

service properly; 

 (2 ) The likelihood, if made known to the client, that the 

acceptance of the particular employment will preclude other 

employment by the lawyer; 

 (3 ) The fee customarily charged in the locality for similar 

legal services; 

 (4) The amount involved and the results obtained; 

 (5 ) The time limitations imposed by the client or by the 

circumstances; 

 (6 ) The nature and length of the professional relationship 

with the client; 

 (7 ) The experience, reputation, and ability of the lawyer or 

lawyers performing the services; and 

 (8 ) W hether the fee is fixed or contingent. 

 (b) The scope of the representation, the basis or rate of the 

fee and expenses for which the client will be responsible, shall 

be communicated to the client, in writing, before or within a 

reasonable time after commencing the representation, except 

when the lawyer will charge a regularly represented client on the 

same basis or rate. Any changes in the basis or rate of the fee or 

expenses shall also be communicated to the client in writing 

before the fees or expenses to be billed at higher rates are 

actually incurred. This subsection shall not apply to public 

defenders or in situations where the lawyer will be paid by the 

court or a state agency. 

 (c) A fee may be contingent on the outcome of the matter 

for which the service is rendered, except in a matter in which a 

contingent fee is prohibited by subsection (d) or other law. A 

contingent fee agreement shall be in a writing signed by the 
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client and shall state the method by which the fee is to be 

determined, including the percentage or percentages of the 

recovery that shall accrue to the lawyer as a fee in the event of 

settlement, trial or appeal, whether and to what extent the client 

will be responsible for any court costs and expenses of litigation, 

and whether such expenses are to be deducted before or after 

the contingent fee is calculated. The agreement must clearly 

notify the client of any expenses for which the client will be 

liable whether or not the client is the prevailing party. U pon 

conclusion of a contingent fee matter, the lawyer shall provide 

the client with a written statement stating the outcome of the 

matter and, if there is a recovery, showing the remittance to the 

client and the method of its determination. 

 (d) A  lawyer shall not enter into an arrangement for, charge, 

or collect: 

 (1) A ny fee in a domestic relations matter, the payment or 

amount of which is contingent upon the securing of a dissolution 

of marriage or civil union or upon the amount of alimony or 

support, or property settlement in lieu thereof; or 

 (2) A  contingent fee for representing a defendant in a 

criminal case. 

 (e) A  division of fee between lawyers who are not in the 

same firm may be made only if: 

 (1) The client is advised in writing of the compensation 

sharing agreement and of the participation of all the lawyers 

involved, and does not object; and 

 (2) The total fee is reasonable. 

 C O M M EN TA RY : Basis or Rate of Fee. S ubsection (a) 

requires that lawyers charge fees that are reasonable under the 

circumstances. The factors specified in (1) through (8) are not 

exclusive. N or will each factor be relevant in each instance. 

S ubsection (a) also requires that expenses for which the client 

will be charged must be reasonable. A  lawyer may seek 

reimbursement for the cost of services performed in-house, 

such as copying, or for other expenses incurred in-house, such 

as telephone charges, either by charging a reasonable amount 

to which the client has agreed in advance or by charging an 

amount that reasonably reflects the cost incurred by the 

lawyer.
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 When the lawyer has regularly represented a client, the 

lawyer and the client ordinarily will have evolved an 

understanding concerning the basis or rate of the fee and the 

expenses for which the client will be responsible. In a new 

client-lawyer relationship, however, an understanding as to fees 

and expenses m ust be prom ptly established. G enerally, it is 

desirable to furnish the client with at least a sim ple 

m em orandum  or copy of the lawyer�s custom ary fee 

arrangem ents that states the general nature of the legal services 

to be provided, the basis, rate or total am ount of the fee and 

whether and to what extent the client will be responsible for any 

costs, expenses or disbursem ents in the course of the 

representation. A  written statem ent concerning the term s of the 

engagem ent reduces the possibility of m isunderstanding. A bsent 

extraordinary circum stances the lawyer should send the written 

fee statem ent to the client before any substantial services are 

rendered, but in any event not later than ten days after 

com m encing the representation. 

 C ontingent fees, like any other fees, are subject to the 

reasonableness standard of subsection (a) of this Rule. In 

determ ining whether a particular contingent fee is reasonable, 

or whether it is reasonable to charge any form  of contingent 

fee, a lawyer m ust consider the factors that are relevant under 

the circum stances. A pplicable law m ay im pose lim itations on 

contingent fees, such as a ceiling on the percentage allowable, 

or m ay require a lawyer to offer clients an alternative basis for 

the fee. A pplicable law also m ay apply to situations other than 

a contingent fee, for exam ple, governm ent regulations 

regarding fees in certain tax m atters. In m atters where a 

contingent fee agreem ent has been signed by the client and is 

in accordance with G en. S tat. §  52-251c, the fee is presum ed 

to be reasonable.

 Terms of Payment. A  lawyer m ay require advance paym ent 

of a fee, but is obliged to return any unearned portion. See Rule 

1.16 (d). A  lawyer m ay accept property in paym ent for services, 

such as an ownership interest in an enterprise, providing this 

does not involve acquisition of a proprietary interest in the cause 

of action or subject m atter of the litigation contrary to Rule 1.8 

(i). H owever, a fee paid in property instead of m oney m ay be 

subject to the requirem ents of Rule 1.8 (a) because such fees 



May 8, 2007 Page 11CCONNECTICUT LAW JOURNAL

often have the essential qualities of a business transaction with 

the client. 

 A n agreem ent m ay not be m ade whose term s m ight induce 

the lawyer im properly to curtail services for the client or perform  

them  in a way contrary to the client�s interest. For exam ple, a 

lawyer should not enter into an agreem ent whereby services are 

to be provided only up to a stated am ount when it is foreseeable 

that m ore extensive services probably will be required, unless 

the situation is adequately explained to the client. O therwise, the 

client m ight have to bargain for further assistance in the m idst of 

a proceeding or transaction. H owever, it is proper to define the 

extent of services in light of the client�s ability to pay. A  lawyer 

should not exploit a fee arrangem ent based prim arily on hourly 

charges by using wasteful procedures.

 Prohibited Contingent Fees. Subsection (d) prohibits a 

lawyer from  charging a contingent fee in a dom estic relations 

m atter when paym ent is contingent upon the securing of a 

divorce or upon the am ount of alim ony or support or property 

settlem ent to be obtained. This provision does not preclude a 

contract for a contingent fee for legal representation in 

connection with the recovery of post-judgm ent balances due 

under support, alim ony or other financial orders because such 

contracts do not im plicate the sam e policy concerns. 

 D ivision of Fee. A  division of fee is a single billing to a client 

covering the fee of two or m ore lawyers who are not in the 

sam e firm . A  division of fee facilitates association of m ore than 

one lawyer in a m atter in which neither alone could serve the 

client as well, and m ost often is used when the fee is contingent 

and the division is between a referring lawyer and a trial 

specialist. C ontingent fee agreem ents m ust be in writing signed 

by the client and m ust otherwise com ply with subsection (c) of 

this Rule. A  lawyer should only refer a m atter to a lawyer whom  

the referring lawyer reasonably believes is com petent to handle 

the m atter. See Rule 1.1. 

 Subsection (e) does not prohibit or regulate divisions of fees 

to be received in the future for work done when lawyers were 

previously associated in a law firm . 

 D isputes over Fees. If an arbitration or m ediation procedure 

such as that in Practice Book Section 2-32 (a) (3) has been 

established for resolution of fee disputes, the lawyer m ust 

com ply with the procedure when it is m andatory, and, even 
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when it is voluntary, the lawyer should conscientiously consider 

subm itting to it. Law m ay prescribe a procedure for determ ining 

a lawyer�s fee, for exam ple, in representation of an executor or 

adm inistrator, a class or a person entitled to a reasonable fee as 

part of the m easure of dam ages. The lawyer entitled to such a 

fee and a lawyer representing another party concerned with the 

fee should com ply with the prescribed procedure. 

AMENDMENT NOTE: The above change adds to the rule the 

express provision that, w here a signed contingent fee agreem ent 

is in accordance w ith G en. S tat. § 52-251c, the fee is presum ed 

to be reasonable. 

Rule 1.8. Conflict of Interest: Prohibited Transactions

 (a) A  lawyer shall not enter into a business transaction, 

including investm ent services, with a client or form er client or 

knowingly acquire an ownership, possessory, security or other 

pecuniary interest adverse to a client or form er client unless: 

 (1) The transaction and term s on which the lawyer acquires 

the interest are fair and reasonable to the client or form er client 

and are fully disclosed and transm itted in writing to the client or 

form er client in a m anner that can be reasonably understood by 

the client or form er client; 

 (2) The client or form er client is advised in writing that the 

client or form er client should consider the desirability of seeking 

and is given a reasonable opportunity to seek the advice of 

independent legal counsel in the transaction; 

 (3) The client or form er client gives inform ed consent in 

writing signed by the client or form er client, to the essential 

term s of the transaction and the lawyer�s role in the transaction, 

including whether the lawyer is representing the client in the 

transaction; 

 (4) W ith regard to a business transaction, the lawyer advises 

the client or form er client in writing either (A ) that the lawyer 

will provide legal services to the client or form er client 

concerning the transaction, or (B) that the lawyer will not 

provide legal services to the client or form er client and that the 

lawyer is involved as a business person only and not as a lawyer 

representing the client or form er client and that the lawyer is not 

one to whom  the client or form er client can turn for legal advice 

concerning the transaction; and 
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 (5) With regard to the providing of investm ent services, the 

law yer advises the client or form er client in w riting (A ) w hether 

such services are covered by legal liability insurance or other 

insurance, and either (B) that the law yer w ill provide legal 

services to the client or form er client concerning the transaction, 

or (C ) that the law yer w ill not provide legal services to the client 

or form er client and that the law yer is involved as a business 

person only and not as a law yer representing the client or form er 

client and that the law yer is not one to w hom  the client or 

form er client can turn to for legal services concerning the 

transaction. Investm ent services shall only apply w here the 

law yer has either a direct or indirect control over the invested 

funds and a direct or indirect interest in the underlying 

investm ent. 

 For purposes of subsection (a) (1 ) through (a) (5), the phrase 

�form er client� shall m ean a client for w hom  the tw o-year period 

starting from  the conclusion of representation has not expired. 

(b) A  law yer shall not use inform ation relating to 

representation of a client to the disadvantage of the client 

unless the client gives inform ed consent, except as perm itted 

or required by these R ules. 

 (c) A  law yer shall not solicit any substantial gift from  a 

client, including a testam entary gift, or prepare on behalf of a 

client an instrum ent giving the law yer or a person related to 

the law yer any substantial gift, unless the law yer or other 

recipient of the gift is related to the client. For purposes of this 

paragraph, related persons include a spouse, child, grandchild, 

parent, grandparent or other relative or individual w ith w hom  

the law yer or the client m aintains a close, fam ilial relationship.

 (d) Prior to the conclusion of representation of a client, a 

law yer shall not m ake or negotiate an agreem ent giving the 

law yer literary or m edia rights to a portrayal or account based 

in substantial part on inform ation relating to the representation. 

 (e) A  law yer shall not provide financial assistance to a 

client in connection w ith pending or contem plated litigation, 

except that: 

 (1 ) A  law yer m ay pay court costs and expenses of litigation 

on behalf of a client, the repaym ent of w hich m ay be 

contingent on the outcom e of the m atter; 

 (2 ) A  law yer representing an indigent client m ay pay court 
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costs and expenses of litigation on behalf of the client. 

 (f) A  law yer shall not accept com pensation for representing 

a client from  one other than the client unless: 

 (1) The client gives inform ed consent; subject to revocation 

by the client, such inform ed consent shall be im plied w here the 

law yer is retained to represent a client by a third party 

obligated under the term s of a contract to provide the client 

w ith a defense;

 (2) There is no interference w ith the law yer�s independence 

of professional judgm ent or w ith the client-law yer relationship; 

and

 (3) Inform ation relating to representation of a client is 

protected as required by R ule 1.6. 

 (g) A  law yer w ho represents tw o or m ore clients shall not 

participate in m aking an aggregate settlem ent of the claim s of 

or against the clients, or in a crim inal case an aggregated 

agreem ent as to guilty or nolo contendere pleas, unless each 

client gives inform ed consent, in a w riting signed by the client. 

The law yer�s disclosure shall include the existence and nature 

of all the claim s or pleas involved and of the participation of 

each person in the settlem ent. S ubject to revocation by the 

client and to the term s of the contract, such inform ed consent 

shall be im plied and need not be in w riting w here the law yer is 

retained to represent a client by a third party obligated under 

the term s of a contract to provide the client w ith a defense

and indem nity for the loss and the third party elects to settle a 

m atter w ithout contribution by the client.

 (h) A  law yer shall not: 

 (1) M ake an agreem ent prospectively lim iting the law yer�s 

liability to a client for m alpractice unless the client is 

independently represented in m aking the agreem ent; or 

 (2) S ettle a claim  or potential claim  for such liability w ith an 

unrepresented client or form er client unless that person is 

advised in w riting of the desirability of seeking and is given a 

reasonable opportunity to seek the advice of independent legal 

counsel in connection therew ith. 

 (i) A  law yer shall not acquire a proprietary interest in the 

cause of action or subject m atter of litigation the law yer is 

conducting for a client, except that the law yer m ay: 
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 (1) Acquire a lien granted by law to secure the lawyer�s fee 

or expenses; and 

 (2 ) C ontract with a client for a reasonable contingent fee in 

a civil case. 

 (j) A lawyer shall not have sexual relations with a client 

unless a consensual sexual relationship existed between them  

when the client-lawyer relationship com m enced. 

 (k) W hile lawyers are associated in a firm , a prohibition in 

the foregoing subsection (a) through (i) that applies to any one 

of them  shall apply to all of them . 

 C O M M EN TARY : Business transactions Between Client and 

Lawyer. S ubsection (a) expressly applies to form er clients as 

well as existing clients. A lawyer�s legal skill and training, 

together with the relationship of trust and confidence between 

lawyer and client, create the possibility of overreaching when 

the lawyer participates in a business, property or financial 

transaction with a client, for exam ple, a loan or sales 

transaction or a lawyer investm ent on behalf of a client. The 

requirem ents of subsection (a) m ust be m et even when the 

transaction is not closely related to the subject m atter of the 

representation, as when a lawyer drafting a will for a client 

learns that the client needs m oney for unrelated expenses and 

offers to m ake a loan to the client. It also applies to lawyers 

purchasing property from  estates they represent. It does not 

apply to ordinary fee arrangem ents between client and lawyer, 

which are governed by Rule 1.5, although its requirem ents 

m ust be m et when the lawyer accepts an interest in the 

client�s business or other nonm onetary property as paym ent of 

all or part of a fee. In addition, the Rule does not apply to 

standard com m ercial transactions between the lawyer and the 

client for products or services that the client generally m arkets 

to others, for exam ple, banking or brokerage services, 

products m anufactured or distributed by the client, and 

utilities� services. In such transactions, the lawyer has no 

advantage in dealing with the client, and the restrictions in 

subsection (a) are unnecessary and im practicable. 

 Subsection (a) (1) requires that the transaction itself be fair 

to the client and that its essential term s be com m unicated to 

the client, in writing, in a m anner that can be reasonably 
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understood. Subsection (a) (2) requires that the client also be 

advised, in w riting, of the desirability of seeking the advice of 

independent legal counsel. It also requires that the client be 

given a reasonable opportunity to obtain such advice. 

Subsection (a) (3 ) requires that the law yer obtain the client�s 

inform ed consent, in a w riting signed by the client, both to the 

essential term s of the transaction and to the law yer�s role. 

W hen necessary, the law yer should discuss both the m aterial 

risks of the proposed transaction, including any risk presented 

by the law yer�s involvem ent, and the existence of reasonably 

available alternatives and should explain w hy the advice of 

independent legal counsel is desirable. See Rule 1 .0  (f) 

(definition of inform ed consent). 

 The risk to a client is greatest w hen the client expects the 

law yer to represent the client in the transaction itself or w hen 

the law yer�s financial interest otherw ise poses a significant risk 

that the law yer�s representation of the client w ill be m aterially 

lim ited by the law yer�s financial interest in the transaction. 

H ere the law yer�s role requires that the law yer m ust com ply, 

not only w ith the requirem ents of subsection (a), but also w ith 

the requirem ents of Rule 1 .7 . U nder that Rule, the law yer m ust 

disclose the risks associated w ith the law yer�s dual role as 

both legal adviser and participant in the transaction, such as 

the risk that the law yer w ill structure the transaction or give 

legal advice in a w ay that favors the law yer�s interests at the 

expense of the client. M oreover, the law yer m ust obtain the 

client�s inform ed consent. In som e cases, the law yer�s interest 

m ay be such that Rule 1 .7  w ill preclude the law yer from  

seeking the client�s consent to the transaction. 

 If the client is independently represented in the transaction, 

paragraph (a) (2) of this Rule is inapplicable, and the 

subsection (a) (1 ) requirem ent for full disclosure is satisfied 

either by a w ritten disclosure by the law yer involved in the 

transaction or by the client�s independent counsel. The fact 

that the client w as independently represented in the 

transaction is relevant in determ ining w hether the agreem ent 

w as fair and reasonable to the client as subsection (a) (1 ) 

further requires. 

 Use of Information Related to Representation. U se of 

inform ation relating to the representation to the disadvantage 

of the client violates the law yer�s duty of loyalty. Subsection 
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(b) applies when the information is used to benefit either the 

lawyer or a third person, such as another client or business 

associate of the lawyer. For example, if a lawyer learns that a 

client intends to purchase and develop several parcels of land, 

the lawyer may not use that information to purchase one of 

the parcels in competition with the client or to recommend that 

another client make such a purchase. The Rule does not 

prohibit uses that do not disadvantage the client. For example, 

a lawyer who learns a government agency�s interpretation of 

trade legislation during the representation of one client may 

properly use that information to benefit other clients. 

Subsection (b) prohibits disadvantageous use of client 

information unless the client gives informed consent, except as 

permitted or required by these Rules. S ee Rules 1.2  (d), 1.6, 

1.9  (c), 3.3, 4.1  (b), 8.1  and 8.3. 

Gifts to Lawyers. A  lawyer may accept a gift from a client, 

if the transaction meets general standards of fairness. For 

example, a simple gift such as a present given at a holiday or 

as a token of appreciation is permitted. If a client offers the 

lawyer a more substantial gift, subsection (c) does not prohibit 

the lawyer from accepting it, although such a gift may be 

voidable by the client under the doctrine of undue influence, 

which treats client gifts as presumptively fraudulent. In any 

event, due to concerns about overreaching and imposition on 

clients, a lawyer may not suggest that a substantial gift be 

made to the lawyer or for the lawyer�s benefit, except where 

the lawyer is related to the client as set forth in paragraph (c). 

 If effectuation of a substantial gift requires preparing a 

legal instrument such as a will or conveyance, the client should 

have the detached advice that another lawyer can provide. The 

sole exception to this Rule is where the client is a relative of 

the donee. 

 This Rule does not prohibit a lawyer from seeking to have 

the lawyer or a partner or associate of the lawyer named as 

executor of the client�s estate or to another potentially 

lucrative fiduciary position. N evertheless, such appointments 

will be subject to the general conflict of interest provision in 

Rule 1.7  when there is a significant risk that the lawyer�s 

interest in obtaining the appointment will materially limit the 

lawyer�s independent professional judgment in advising the 

client concerning the choice of an executor or other fiduciary. 
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In obtaining the client�s informed consent to the conflict, the 

law yer should advise the client concerning the nature and 

extent of the law yer�s financial interest in the appointment, as 

w ell as the availability of alternative candidates for the 

position.

 Literary Rights. A n agreement by w hich a law yer acquires 

literary or media rights concerning the conduct of the 

representation creates a conflict betw een the interests of the 

client and the personal interests of the law yer. M easures 

suitable in the representation of the client may detract from 

the publication value of an account of the representation. 

S ubsection (d) does not prohibit a law yer representing a client 

in a transaction concerning literary property from agreeing that 

the law yer�s fee shall consist of a share in ow nership in the 

property, if the arrangement conforms to R ule 1.5  and 

subsections (a) and (i). 

 Financial A ssistance. Law yers may not subsidize law suits 

or administrative proceedings brought on behalf of their 

clients, including making or guaranteeing loans to their clients 

for living expenses, because to do so w ould encourage clients 

to pursue law suits that might not otherw ise be brought and 

because such assistance gives law yers too great a financial 

stake in the litigation. These dangers do not w arrant a 

prohibition on a law yer lending a client court costs and 

litigation expenses, including the expenses of medical 

examination and the costs of obtaining and presenting 

evidence, because these advances are virtually 

indistinguishable from contingent fees and help ensure access 

to the courts. S imilarly, an exception allow ing law yers 

representing indigent clients to pay court costs and litigation 

expenses regardless of w hether these funds w ill be repaid is 

w arranted. 

 Person Paying for a Law yer�s S ervices. S ubsection (f) 

requires disclosure of the fact that the law yer�s services are 

being paid for by a third party. S uch an arrangement must also 

conform to the requirements of R ule 1.6  concerning 

confidentiality and R ule 1.7  concerning conflict of interest. 

W here the client is a class, consent may be obtained on behalf 

of the class by court-supervised procedure. 
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 Lawyers are frequently asked to represent a client under 

circum stances in which a third person will com pensate the 

lawyer, in whole or in part. The third person m ight be a relative 

or friend, an indem nitor (such as a liability insurance com pany) 

or a co-client (such as a corporation sued along with one or 

m ore of its em ployees). Because third-party payers frequently 

have interests that differ from  those of the client, including 

interests in m inim izing the am ount spent on the representation 

and in learning how the representation is progressing, lawyers 

are prohibited from  accepting or continuing such 

representations unless the lawyer determ ines that there will be 

no interference with the lawyer�s independent professional 

judgm ent and there is inform ed consent from  the client. S ee 

also Rule 5.4  (c) (prohibiting interference with a lawyer�s 

professional judgm ent by one who recom m ends, em ploys or 

pays the lawyer to render legal services for another). 

 Som etim es, it will be sufficient for the lawyer to obtain the 

client�s inform ed consent regarding the fact of the paym ent 

and the identity of the third-party payer. If, however, the fee 

arrangem ent creates a conflict of interest for the lawyer, then 

the lawyer m ust com ply with Rule. 1.7. The lawyer m ust also 

conform  to the requirem ents of Rule 1.6  concerning 

confidentiality. U nder Rule 1.7  (a), a conflict of interest exists 

if there is significant risk that the lawyer�s representation of 

the client will be m aterially lim ited by the lawyer�s own 

interest in the fee arrangem ent or by the lawyer�s 

responsibilities to the third-party payer (for exam ple, when the 

third-party payer is a co-client). U nder Rule 1.7  (b), the lawyer 

m ay accept or continue the representation with the inform ed 

consent of each affected client, unless the conflict is 

nonconsentable under that subsection. U nder Rule 1.7  (b), the 

inform ed consent m ust be confirm ed in writing. 

 Aggregate Settlements. D ifferences in willingness to m ake 

or accept an offer of settlem ent are am ong the risks of 

com m on representation of m ultiple clients by a single lawyer. 

U nder Rule 1.7, this is one of the risks that should be 

discussed before undertaking the representation, as part of the 

process of obtaining the clients� inform ed consent. In addition, 

Rule 1.2  (a) protects each client�s right to have the final say in 

deciding whether to accept or reject an offer of settlem ent and 

in deciding whether to enter a guilty or nolo contendere plea in 
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a criminal case. The rule stated in this paragraph is a corollary 

of both these Rules and provides that, before any settlement 

offer or plea bargain is made or accepted on behalf of multiple 

clients, the law yer must inform each of them about all the 

material terms of the settlement, including w hat the other 

clients w ill receive or pay if the settlement or plea offer is 

accepted. S ee also Rule 1 .0  (f) (definition of informed 

consent). Law yers representing a class of plaintiffs or 

defendants, or those proceeding derivatively, may not have a 

full client-law yer relationship w ith each member of the class; 

nevertheless, such law yers must comply w ith applicable rules 

regulating notification of class members and other procedural 

requirements designed to ensure adequate protection of the 

entire class. 

 Limiting Liability and Settling Malpractice Claims.

A greements prospectively limiting a law yer�s liability for 

malpractice are prohibited unless the client is independently 

represented in making the agreement because they are likely to 

undermine competent and diligent representation. A lso, many 

clients are unable to evaluate the desirability of making such 

an agreement before a dispute has arisen, particularly if they 

are then represented by the law yer seeking the agreement. 

This subsection does not, how ever, prohibit a law yer from 

entering into an agreement w ith the client to arbitrate legal 

malpractice claims, provided such agreements are enforceable 

and the client is fully informed of the scope and effect of the 

agreement. N or does this subsection limit the ability of law yers 

to practice in the form of a limited-liability entity, w here 

permitted by law , provided that each law yer remains 

personally liable to the client for his or her ow n conduct and 

the firm complies w ith any conditions required by law , such as 

provisions requiring client notification or maintenance of 

adequate liability insurance. N or does it prohibit an agreement 

in accordance w ith Rule 1 .2  that defines the scope of the 

representation, although a definition of scope that makes the 

obligations of representation illusory w ill amount to an attempt 

to limit liability. 

 A greements settling a claim or a potential claim for 

malpractice are not prohibited by this Rule. N evertheless, in 

view  of the danger that a law yer w ill take unfair advantage of 

an unrepresented client or former client, the law yer must first 
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advise such a person in writing of the appropriateness of 

independent representation in connection with such a 

settlem ent. In addition, the lawyer m ust give the client or 

form er client a reasonable opportunity to find and consult 

independent counsel. 

 Acquiring Proprietary Interest in Litigation. S ubsection (i) 

states the traditional general rule that lawyers are prohibited 

from  acquiring a proprietary interest in litigation. Like 

subsection (e), the general rule, which has its basis in com m on 

law cham perty and m aintenance, is designed to avoid giving 

the lawyer too great an interest in the representation. In 

addition, when the lawyer acquires an ownership interest in 

the subject of the representation, it will be m ore difficult for a 

client to discharge the lawyer if the client so desires. The Rule 

is subject to specific exceptions developed in decisional law 

and continued in these Rules. The exception for certain 

advances of the costs of litigation is set forth in subsection (e). 

In addition, subsection (i) sets forth exceptions for liens 

authorized by law to secure the lawyer�s fees or expenses and 

contracts for reasonable contingent fees. The law of each 

jurisdiction determ ines which liens are authorized by law. 

These m ay include liens granted by statute, liens originating in 

com m on law and liens acquired by contract with the client. 

W hen a lawyer acquires by contract a security interest in 

property other than that recovered through the lawyer�s efforts 

in the litigation, such an acquisition is a business or financial 

transaction with a client and is governed by the requirem ents 

of subsection (a). C ontracts for contingent fees in civil cases 

are governed by Rule 1.5. 

 C lient-Law yer S exual Relationships. The relationship 

between lawyer and client is a fiduciary one in which the 

lawyer occupies the highest position of trust and confidence. 

The relationship is alm ost always unequal; thus, a sexual 

relationship between lawyer and client can involve unfair 

exploitation of the lawyer�s fiduciary role, in violation of the 

lawyer�s basic ethical obligation not to use the trust of the 

client to the client�s disadvantage. In addition, such a 

relationship presents a significant danger that, because of the 

lawyer�s em otional involvem ent, the lawyer will be unable to 

represent the client without im pairm ent of the exercise of 

independent professional judgm ent. M oreover, a blurred line 
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between the professional and personal relationships may make 

it difficult to predict to what extent client confidences will be 

protected by the attorney-client evidentiary privilege, since 

client confidences are protected by privilege only when they 

are imparted in the context of the client-lawyer relationship. 

Because of the significant danger of harm to client interest and 

because the client�s own emotional involvement renders it 

unlikely that the client could give adequate informed consent, 

this R ule prohibits the lawyer from having sexual relations with 

a client regardless of whether the relationship is consensual 

and regardless of the absence of prejudice to the client. 

 S exual relationships that predate the client-lawyer 

relationship are not prohibited. Issues relating to the 

exploitation of the fiduciary relationship and client dependency 

are diminished when the sexual relationship existed prior to the 

commencement of the client-lawyer relationship. H owever, 

before proceeding with the representation in these 

circumstances, the lawyer should consider whether the 

lawyer�s ability to represent the client will be materially limited 

by the relationship. S ee R ule 1.7  (a) (2). 

 Imputation of Prohibitions. U nder subsection (k), a 

prohibition on conduct by an individual lawyer in subsections 

(a) through (i) also applies to all lawyers associated in a firm 

with the personally prohibited lawyer. The prohibition set forth 

in subsection (j) is personal and is not applied to associated 

lawyers.

AMENDMENT NOTE: The above revisions address the 

situation w here an insured/client cannot be located despite 

diligent and good faith efforts by both the law yer and the 

insurer. 

Rule 1 .15 . S afekeeping Property

 (a) A s used in this rule, the terms below shall have the 

following meanings: 

 (1) �A llowable reasonable fees� for IO LTA  accounts are per 

check charges, per deposit charges, a fee in lieu of a minimum 

balance, federal deposit insurance fees, sweep fees, and a 

reasonable IO LTA  account administrative or maintenance fee. 

 (2) A n �eligible institution� means (i) a bank or savings and 

loan association authorized by federal or state law to do 
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business in Connecticut, the deposits of w hich are insured by 

an agency of the federal governm ent, or (ii) an open-end 

investm ent com pany registered w ith the federal Securities and 

Exchange Com m ission and authorized by federal or state law  

to do business in Connecticut. In addition, an eligible 

institution shall m eet the requirem ents set forth in [paragraph]

subsection (e) (4) below . The determ ination of w hether or not 

an institution is an eligible institution shall be m ade by the 

organization designated by the judges of the superior court to 

adm inister the program  pursuant to subsection (g) (5) below , 

subject to the dispute resolution process provided in 

subsection (g) (5) (E) below .

 (3) �Interest- or dividend-bearing account� m eans (i) an 

interest-bearing checking account, or (ii) an investm ent product 

w hich is a daily (overnight) financial institution repurchase 

agreem ent or an open-end m oney-m arket fund. A  daily 

financial institution repurchase agreem ent m ust be fully 

collateralized by U .S . G overnm ent S ecurities and m ay be 

established only w ith an eligible institution that is �w ell-

capitalized� or �adequately capitalized� as those term s are 

defined by applicable federal statutes and regulations. A n 

open-end m oney-m arket fund m ust be invested solely in U .S . 

G overnm ent S ecurities or repurchase agreem ents fully 

collateralized by U .S . G overnm ent S ecurities, m ust hold itself 

out as a �m oney-m arket fund� as that term  is defined by 

federal statutes and regulations under the Investm ent 

Com pany A ct of 1940 , and, at the tim e of the investm ent, 

m ust have total assets of at least $250 ,000 ,000 . 

 (4) �IO LTA  account� m eans an interest- or dividend-bearing 

account established by a law yer or law  firm  for clients� funds 

at an eligible institution from  w hich funds m ay be w ithdraw n 

upon request by the depositor w ithout delay. A n IO LTA  

account shall include only client or third person funds, except 

as perm itted by subsection (g) (7) below . The determ ination of 

w hether or not an interest- or dividend-bearing account m eets 

the requirem ents of an IO LTA  account shall be m ade by the 

organization designated by the judges of the superior court to 

adm inister the program  pursuant to [paragraph] subsection (g) 

(5) below . 

 (5) �N on-IO LTA  account� m eans an interest- or dividend-
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bearing account, other than an IOLTA account, from which 

funds may be withdrawn upon request by the depositor 

without delay. 

 (6) �U .S . G overnment S ecurities� means U .S . Treasury 

obligations and obligations issued or guaranteed as to principal 

and interest by the U nited S tates or any agency or 

instrumentality thereof.

 (b) A lawyer shall hold property of clients or third persons 

that is in a lawyer�s possession in connection with a 

representation separate from the lawyer�s own property. Funds 

shall be kept in a separate account maintained in the state 

where the lawyer�s office is situated, or elsewhere with the 

consent of the client or third person. Other property shall be 

identified as such and appropriately safeguarded. C omplete 

records of such account funds and other property shall be kept 

by the lawyer and shall be preserved for a period of seven 

years after termination of the representation. 

 (c) A lawyer may deposit the lawyer�s own funds in a client 

trust account for the sole purposes of paying bank service 

charges on that account or obtaining a waiver of fees and 

service charges on the account, but only in an amount 

necessary for [that] those purposes.

 (d) Absent a written agreement with the client otherwise, a 

lawyer shall deposit into a client trust account legal fees and 

expenses that have been paid in advance, to be withdrawn by 

the lawyer only as fees are earned or expenses incurred. 

 (e) U pon receiving funds or other property in which a client 

or third person has an interest, a lawyer shall promptly notify 

the client or third person. Except as stated in this rule or 

otherwise permitted by law or by agreement with the client or 

third person, a lawyer shall promptly deliver to the client or 

third person any funds or other property that the client or third 

person is entitled to receive and, upon request by the client or 

third person, shall promptly render a full accounting regarding 

such property. 

 (f) W hen in the course of representation a lawyer is in 

possession of property in which two or more persons (one of 

whom may be the lawyer) claim interests, the property shall be 

kept separate by the lawyer until the dispute is resolved. The 
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lawyer shall promptly distribute all portions of the property as 

to which the interests are not in dispute. 

 (g) N otwithstanding subsections (b), (c), (d), (e) and (f)[, a 

lawyer or] , lawyers and law firms shall participate in the 

statutory program for the use of interest earned on lawyers� 

clients� funds accounts to provide funding for (i) the delivery of 

legal services to the poor by nonprofit corporations whose 

principal purpose is providing legal services to the poor and (ii) 

law school scholarships based on financial need. Lawyers and 

law firms shall [only] place a client�s or third person�s funds 

which are less than $10,000  in amount or are expected to be 

held for a period of not more than sixty business days in an 

IO LTA  account and shall only establish IO LTA  accounts at 

eligible institutions that meet the following requirements: 

 (1) N o earnings from the IO LTA  account shall be made 

available to a lawyer or law firm. 

 (2) The IO LTA  account shall include only clients� or a third 

person�s funds which are less than $10,000  in amount or are 

expected to be held for a period of not more than sixty 

business days. 

 (3) Lawyers or law firms depositing a client�s or third 

person�s funds in an IO LTA  account shall direct the depository 

institutions:

 (A ) To remit interest or dividends, net of allowable 

reasonable fees, if any, on the average monthly balance in the 

account, or as otherwise computed in accordance with the 

institution�s standard accounting practice, at least quarterly, to 

the organization designated by the judges of the superior court 

to administer this statutory program; 

 (B) To transmit to the organization administering the 

program with each remittance a report that identifies the name 

of the lawyer or law firm for whom the remittance is sent, the 

amount of remittance attributable to each IO LTA  account, the 

rate and type of interest or dividends applied, the amount of 

interest or dividends earned, the amount and type of fees and 

service charges deducted, if any, and the average account 

balance for the period for which the report is made and such 

other information as is reasonably required by such 

organization; and 
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 (C) To transmit to the depositing law yer or law  firm at the 

same time a report in accordance w ith the institution�s normal 

procedures for reporting to its depositors. 

 (4 ) Participation by banks, savings and loan associations, 

and investment companies in the IO LTA  program is voluntary. 

A n eligible institution that elects to offer and maintain IO LTA  

accounts shall meet the follow ing requirements: 

 (A ) The eligible institution shall pay no less on its IO LTA  

accounts than the highest interest rate or dividend generally 

available from the institution to its non-IO LTA  customers w hen 

the IO LTA  account meets or exceeds the same minimum 

balance or other eligibility qualifications on its non-IO LTA  

accounts, if any. In determining the highest interest rate or 

dividend generally available from the institution to its non-

IO LTA  customers, an eligible institution may consider, in 

addition to the balance in the IO LTA  account, factors 

customarily considered by the institution w hen setting interest 

rates or dividends for its non-IO LTA  customers, provided that 

such factors do not discriminate betw een IO LTA  accounts and 

non-IO LTA  accounts and that these factors do not include the 

fact that the account is an IO LTA  account. The eligible 

institution may offer, and the law yer or law  firm may request, 

a sw eep account that provides a mechanism for the overnight 

investment of balances in the IO LTA  account in an interest- or 

dividend-bearing account that is a daily financial institution 

repurchase agreement or a money-market fund. N othing in this 

rule shall preclude an eligible institution from paying a higher 

interest rate or dividend than described above or electing to 

w aive any fees and service charges on an IO LTA  account. A n 

eligible institution may choose to pay the higher interest or 

dividend rate on an IO LTA  account in lieu of establishing it as a 

higher rate product. 

 (B ) Interest and dividends shall be calculated in accordance 

w ith the eligible institution�s standard practices for non-IO LTA  

customers. 

 (C) A llow able reasonable fees are the only fees and service 

charges that may be deducted by an eligible institution from 

interest earned on an IO LTA  account. A llow able reasonable 

fees may be deducted from interest or dividends on an IO LTA  

account only at the rates and in accordance w ith the 



May 8, 2007 Page 27CCONNECTICUT LAW JOURNAL

customary practices of the eligible institution for non-IOLTA 

customers. N o fees or service charges other than allow able 

reasonable fees may be assessed against the accrued interest 

or dividends on an IOLTA account. Any fees and service 

charges other than allow able reasonable fees shall be the sole 

responsibility of, and may only be charged to, the law yer or 

law  firm maintaining the IOLTA account. Fees and service 

charges in excess of the interest or dividends earned on one 

IOLTA account for any period shall not be taken from interest 

or dividends earned on any other IOLTA account or accounts 

or from the principal of any IOLTA account. 

 (5) The judges of the superior court, upon recommendation 

of the chief court administrator, shall designate an organization 

qualified under S ec. 501  (c) (3) of the Internal R evenue C ode, 

or any subsequent corresponding Internal R evenue C ode of the 

U nited S tates, as from time to time amended, to administer 

this program. The chief court administrator shall cause to be 

printed in the C onnecticut Law  Journal an appropriate 

announcement identifying the designated organization. The 

organization administering the program shall comply w ith the 

follow ing:

 (A) Each June mail to each judge of the superior court and 

to each law yer or law  firm participating in the program a 

detailed annual report of all funds disbursed under the program 

including the amount disbursed to each recipient of funds; 

 (B) Each June submit the follow ing in detail to the chief 

court administrator for approval and comment by the Executive 

C ommittee of the Superior C ourt: (i) its proposed goals and 

objectives for the program; (ii) the procedures it has 

established to avoid discrimination in the aw arding of grants; 

(iii) information regarding the insurance and fidelity bond it has 

procured; (iv) a description of the recommendations and advice 

it has received from the Advisory Panel established by G eneral 

S tatutes � 51 -81c and the action it has taken to implement 

such recommendations and advice; (v) the method it utilizes to 

allocate betw een the tw o uses of funds provided for in � 51 -

81c and the frequency w ith w hich it disburses funds for such 

purposes; (vi) the procedures it has established to monitor 

grantees to ensure that any limitations or restrictions on the 

use of the granted funds have been observed by the grantees, 
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such procedures to include the receipt of annual audits of each 

grantee show ing com pliance w ith grant aw ards and setting 

forth quantifiable levels of services that each grantee has 

provided w ith grant funds; (vii) the procedures it has 

established to ensure that no funds that have been aw arded to 

grantees are used for lobbying purposes; and (viii) the 

procedures it has established to segregate funds to be 

disbursed under the program  from  other funds of the 

organization;

 (C ) A llow  the judicial branch access to its books and 

records upon reasonable notice; [and]

 (D ) Subm it to audits by the judicial branch; and

 (E) Provide for a dispute resolution process for resolving 

disputes as to w hether a bank, savings and loan association, 

or open-end investm ent com pany is an eligible institution 

w ithin the m eaning of this rule.

 (6) Before an organization m ay be designated to adm inister 

this program , it shall file w ith the chief court adm inistrator, 

and the judges of the superior court shall have approved, a 

resolution of the board of directors of such an organization 

w hich includes provisions: 

 (A ) Establishing that all funds the organization m ight 

receive pursuant to subsection (g) (3) (A ) above w ill be 

exclusively devoted to providing funding for the delivery of 

legal services to the poor by nonprofit corporations w hose 

principal purpose is providing legal services to the poor and for 

law  school scholarships based on financial need and to the 

collection, m anagem ent and distribution of such funds; 

 (B) Establishing that all interest and dividends earned on 

such funds, less allow able reasonable fees, if any, shall be 

used exclusively for such purposes.;

 (C ) Establishing and describing the m ethods the 

organization w ill utilize to im plem ent and adm inister the 

program  and to allocate funds to be disbursed under the 

program , the frequency w ith w hich the funds w ill be disbursed 

by the organization for such purposes, and the segregation of 

such funds from  other funds of the organization.;

 (D ) Establishing that the organization shall consult w ith and 

receive recom m endations from  the A dvisory Panel established 
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by General Statutes § 51-81c regarding the implementation 

and administration of the program, including the method of 

allocation and the allocation of funds to be disbursed under 

such program; 

 (E) Establishing that the organization shall comply w ith the 

requirements of this Rule; and 

 (F) Establishing that said resolution w ill not be amended, 

and the facts and undertakings set forth in it w ill not be 

altered, until the same shall have been approved by the judges 

of the superior court and ninety days have elapsed after 

publication by the chief court administrator of the notice of 

such approval in the C onnecticut Law  Journal. 

 (7) [A  law yer�s or law  firm�s ow n funds may only be 

deposited in a clients� funds account in an amount that the 

law yer or law  firm reasonably determines to be necessary to 

pay financial institution fees or service charges on the account 

or to obtain a w aiver of fees and service charges on the 

account.

 (8)] N othing in this subsection (g) shall prevent a law yer or 

law  firm from depositing a client�s or third person�s funds, 

regardless of the amount of such funds or the period for w hich 

such funds are expected to be held, in a separate non-IO LTA  

account established on behalf of and for the benefit of the 

client or third person. Such an account shall be established as: 

 (A ) A  separate clients� funds account for the particular 

client or third person on w hich the interest or dividends w ill be 

paid to the client or third person; or 

 (B) A  pooled clients� funds account w ith subaccounting by 

the bank, savings and loan association or investment company 

or by the law yer or law  firm, w hich provides for the 

computation of interest or dividends earned by each client�s or 

third person�s funds and the payment thereof to the client or 

third person. 

 C O M M EN TA RY : A  law yer should hold property of others 

w ith the care required of a professional fiduciary. Securities 

should be kept in a safe deposit box, except w hen some other 

form of safekeeping is w arranted by special circumstances. A ll 

property that is the property of clients or third persons, 
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including prospective clients, must be kept separate from the 

law yer�s business and personal property and, if monies, in one 

or more trust accounts. S eparate trust accounts may be 

w arranted w hen administering estate monies or acting in 

similar fiduciary capacities. A  law yer should maintain on a 

current basis books and records in accordance w ith generally 

accepted accounting practices and comply w ith the 

requirements of C onnecticut Practice Book C h. 2 , S ec. 2-27. 

 W hile normally it is impermissible to commingle the 

law yer�s ow n funds w ith client funds, subsection (c) provides 

that it is permissible w hen necessary to pay bank service 

charges on that account. A ccurate records must be kept 

regarding w hich part of the funds are the law yer�s. 

 Law yers often receive funds from w hich the law yer�s fee 

w ill be paid. The law yer is not required to remit to the clients 

funds that the law yer reasonably believes represent fees ow ed. 

H ow ever, a law yer may not hold funds to coerce a client into 

accepting the law yer�s contention. The disputed portion of the 

funds must be kept in a trust account and the law yer should 

suggest means for prompt resolution of the dispute, such as 

arbitration. The undisputed portion of the funds shall be 

promptly distributed. 

 Subsection (f) also recognizes that third parties, such as a 

client�s creditor w ho has a lien on funds recovered in a 

personal injury action, may have law ful claims against specific 

funds or other property in a law yer�s custody. A  law yer may 

have a duty under applicable law  to protect such third-party 

claims against w rongful interference by the client. In such 

cases[, w hen the third-party claim is not frivolous under 

applicable law ,] the law yer must refuse to surrender the 

property to the client until the claims are resolved. A  law yer 

should not unilaterally assume to arbitrate a dispute betw een 

the client and the third party, but, w hen there are substantial 

grounds for dispute as to the person entitled to the funds, the 

law yer may file an action to have a court resolve the dispute. 

 The w ord �interests� as used in subsection (f) includes, but 

is not limited to, the follow ing: a valid judgment concerning 

disposition of the property; a valid statutory or judgment lien, 

or other lien recognized by law , against the property; a letter 

of protection or similar obligation that is both (a) directly 
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related to the property held by the lawyer, and (b) an 

obligation specifically entered into to aid the lawyer in 

obtaining the property; or a written assignm ent, signed by the 

client, conveying an interest in the funds or other property to 

another person or entity.

 The obligations of a lawyer under this R ule are independent 

of those arising from  activity other than rendering legal 

services. For exam ple, a lawyer who serves only as an escrow 

agent is governed by the applicable law relating to fiduciaries 

even though the lawyer does not render legal services in the 

transaction and is not governed by this rule. 

 A  �lawyers� fund� for client protection provides a m eans 

through the collective efforts of the bar to reim burse persons 

who have lost m oney or property as a result of dishonest 

conduct of a lawyer. W here such a fund has been established, 

a lawyer m ust participate where it is m andatory, and, even 

when it is voluntary, the lawyer should participate. 

 AMENDMENT NOTES: In subsection (a) (6) above a 

definition of �U .S. G overnm ent Securities� is added to clarify 

the scope of the existing rule. This definition is patterned after 

the IOLTA rules and practices in other states and is consistent 

w ith the �sw eep accounts� and other investm ent products that 

w ere used by law  firm s for IOLTA accounts several years ago 

during a period of higher interest rates. 

 The w ord �only� is deleted in subsection (g) to m ake the 

rule consistent w ith C .G .S. §  51-81c. 

 Subsection (g) (5 ) (E) is a new  provision that w ould require 

the entity designated to adm inister the program  to provide for 

a dispute resolution process for resolving disputes as to 

w hether a bank, savings and loan association, or open-end 

investm ent com pany is an �eligible institution� under the rule. 

 The above change to the C om m entary defines the w ord 

�interests� as used in subsection (f). 

 Other changes m ake technical corrections to the rule and 

m ake it internally consistent.  

Rule 3.5. Impartiality and Decorum 

 A  lawyer shall not: 
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 (1) Seek to influence a judge, juror, prospective juror or 

other official by m eans prohibited by law ; 

 (2 ) C om m unicate ex parte w ith such a person during the 

proceeding unless authorized to do so by law  or court order; 

 (3 ) C om m unicate w ith a juror or prospective juror after 

discharge of the jury if: 

 (a) the com m unication is prohibited by law  or court order; 

 (b) the juror has m ade know n to the law yer a desire not to 

com m unicate; or

 (c) the com m unication involves m isrepresentation, 

coercion, duress or harassm ent; or

 (4 ) engage in conduct intended to disrupt a tribunal or 

ancillary proceedings such as depositions and m ediations. 

 C O M M EN TA RY : M any form s of im proper influence upon a 

tribunal are proscribed by crim inal law . O thers are specified in 

the A BA  M odel C ode of Judicial C onduct, w ith w hich an 

advocate should be fam iliar. A  law yer is required to avoid 

contributing to a violation of such provisions. 

 D uring a proceeding a law yer m ay not com m unicate ex 

parte w ith persons serving in an official capacity in the 

proceeding, such as judges, m asters or jurors, unless 

authorized to do so by law  or court order. 

A  law yer m ay on occasion w ant to com m unicate w ith a juror 

or prospective juror after the jury has been discharged. The 

law yer m ay do so unless the com m unication is prohibited by 

law  or a court order but m ust respect the desire of the juror 

not to talk w ith the law yer. The law yer m ay not engage in 

im proper conduct during the com m unication. 

 The advocate�s function is to present evidence and 

argum ent so that the cause m ay be decided according to law . 

R efraining from  abusive or obstreperous conduct is a corollary 

of the advocate�s right to speak on behalf of litigants. A  

law yer m ay stand firm  against abuse by a judge but should 

avoid reciprocation; the judge�s default is no justification for 

sim ilar dereliction by an advocate. A n advocate can present 

the cause, protect the record for subsequent review  and 

preserve professional integrity by patient firm ness no less 

effectively than by belligerence or theatrics. 
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Rule 5.5. Unauthorized Practice of Law

 [A lawyer shall not: 

 (1) Practice law in a jurisdiction where doing so violates the 

regulation of the legal profession in that jurisdiction; or 

 (2) Assist a person who is not a m em ber of the bar, who has 

resigned from  the bar, who has retired from  the bar, or who has 

been suspended, disbarred, or placed on inactive status in the 

perform ance of activity that constitutes the unauthorized 

practice of law.]

 (a) A lawyer shall not practice law in a jurisdiction in 

violation of the regulation of the legal profession in that 

jurisdiction, or assist another in doing so. The practice of law 

in this jurisdiction is defined in Practice Book Section 2-44A. 

C onduct described in paragraphs (c) and (d) in another 

jurisdiction shall not be deem ed the unauthorized practice of 

law for purposes of this paragraph (a).

 (b) A lawyer who is not adm itted to practice in this 

jurisdiction, shall not:

 (1) except as authorized by law, establish an office or other 

system atic and continuous presence in this jurisdiction for the 

practice of law; or

 (2) hold out to the public or otherwise represent that the 

lawyer is adm itted to practice law in this jurisdiction.

 (c) A lawyer adm itted in another U nited S tates jurisdiction 

which accords sim ilar privileges to C onnecticut lawyers in its 

jurisdiction, and provided that the lawyer is not disbarred or 

suspended from  practice in any jurisdiction, m ay provide legal 

services on a tem porary basis in this jurisdiction, that:

 (1) are undertaken in association with a lawyer who is 

adm itted to practice in this jurisdiction and who actively 

participates in the m atter;

 (2) are in or reasonably related to a pending or potential 

proceeding before a tribunal in this or another jurisdiction, if 

the lawyer, or a person the lawyer is assisting, is authorized by 

law or order to appear in such proceeding or reasonably 

expects to be so authorized;

 (3) are in or reasonably related to a pending or potential 

m ediation or other alternative dispute resolution proceeding in 

this or another jurisdiction, with respect to a m atter that is 

substantially related to, or arises in, a jurisdiction in which the 



Page 34C May 8, 2007CONNECTICUT LAW JOURNAL

lawyer is admitted to practice and are not services for which 

the forum requires pro hac vice admission; or

 (4) are not within subparagraphs (c)(2) or (c)(3) and arise 

out of or are substantially related to the legal services provided 

to an existing client of the lawyer�s practice in a jurisdiction in 

which the lawyer is admitted to practice.

 (d) A  lawyer admitted to practice in another U nited S tates 

jurisdiction, and not disbarred or suspended from practice in 

any jurisdiction, may provide legal services in this jurisdiction 

that:

 (1) are provided to the lawyer�s employer or its 

organizational affiliates and the lawyer is an authorized house 

counsel as provided in Practice Book Section 2-15A ; or

 (2) the lawyer is authorized by federal or other law to 

provide in this jurisdiction.

 (e) A  lawyer not admitted to practice in this jurisdiction and 

authorized by the provisions of this R ule to engage in providing 

legal services on a temporary basis in this jurisdiction is 

thereby subject to the disciplinary rules of this jurisdiction with 

respect to the activities in this jurisdiction.

 (f) A  lawyer desirous of obtaining the privileges set forth in 

subparagraphs (c)(3) or (4), (1) shall notify the S tatewide Bar 

C ounsel as to each separate matter prior to any such 

representation in C onnecticut, (2) shall notify the S tatewide 

Bar C ounsel upon termination of each such representation in 

C onnecticut, and (3) shall pay such fees as may be prescribed 

by the Judicial B ranch.

 C O M M EN TA RY : [The definition of the practice of law is 

established by law and varies from one jurisdiction to another. 

W hatever the definition, limiting the practice of law to members 

of the bar protects the public against rendition of legal services 

by unqualified persons. Subdivision (2) does not prohibit a 

lawyer from employing the services of paraprofessionals and 

delegating functions to them, so long as the lawyer supervises 

the delegated work and retains responsibility for their work. See 

Rule 5.3. Likewise, it does not prohibit lawyers from providing 

professional advice and instruction to nonlawyers whose 

employment requires knowledge of law; for example, claims 

adjustors, employees of financial or commercial institutions, 

social workers, accountants and persons employed in 
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government agencies. In addition, a lawyer may counsel 

nonlawyers who wish to proceed pro se.]

 A  lawyer may practice law only in a jurisdiction in which 

the lawyer is authorized to practice. A  lawyer may be admitted 

to practice law in a jurisdiction on a regular basis or may be 

authorized by court rule or order or by law to practice for a 

limited purpose or on a restricted basis. Paragraph (a) applies 

to unauthorized practice of law by a lawyer, whether through 

the lawyer�s direct action or by the lawyer assisting another 

person.

 A  lawyer may provide professional advice and instruction 

to nonlawyers whose employment requires knowledge of the 

law; for example, claims adjusters, employees of financial or 

commercial institutions, social workers, accountants and 

persons employed in government agencies. Lawyers also may 

assist independent nonlawyers, such as paraprofessionals, 

who are authorized by the law of a jurisdiction to provide 

particular law-related services. In addition, a lawyer may 

counsel nonlawyers who wish to proceed pro se.

 O ther than as authorized by law or this Rule, a lawyer who 

is not admitted to practice generally in this jurisdiction violates 

paragraph (b) if the lawyer establishes an office or other 

systematic and continuous presence in this jurisdiction for the 

practice of law. Presence may be systematic and continuous 

even if the lawyer is not physically present here. Such a 

lawyer must not hold out to the public or otherwise represent 

that the lawyer is admitted to practice law in this jurisdiction. 

S ee also Rules 7 .1  (a) and 7 .5  (b). A  lawyer not admitted to 

practice in this jurisdiction who engages in repeated and 

frequent activities of a similar nature in this jurisdiction such as 

the preparation and/or recording of legal documents (loans and 

mortgages) involving residents or property in this state may be 

considered to have a systematic and continuous presence in 

this jurisdiction which would not be authorized by this Rule 

and could thereby be considered to constitute unauthorized 

practice of law.

 There are occasions in which a lawyer admitted to practice 

in another U nited S tates jurisdiction, and not disbarred or 

suspended from practice in any jurisdiction, may provide legal 

services on a temporary basis in this jurisdiction under 

circumstances that do not create an unreasonable risk to the 
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interests of their clients, the public or the courts. Paragraph (c) 

identifies four such circum stances. The fact that conduct is 

not so identified does not im ply that the conduct is or is not 

authorized. W ith the exception of subparagraphs (d) (1 ) and (d)

(2 ), this Rule does not authorize a law yer to establish an office 

or other system atic and continuous presence in this jurisdiction 

w ithout being adm itted to practice generally here.

 There is no single test to determ ine w hether a law yer�s 

services are provided on a �tem porary basis� in this 

jurisdiction, and m ay therefore be perm issible under paragraph 

(c). S ervices m ay be �tem porary� even though the law yer 

provides services in this jurisdiction for an extended period of 

tim e, as w hen the law yer is representing a client in a single 

lengthy negotiation or litigation.

 Paragraphs (c) and (d) apply to law yers w ho are adm itted 

to practice law  in any U nited S tates jurisdiction, w hich 

includes the D istrict of C olum bia and any state, territory or 

com m onw ealth of the U nited S tates. The w ord �adm itted� in 

paragraph (c) contem plates that the law yer is authorized to 

practice in the jurisdiction in w hich the law yer is adm itted and 

excludes a law yer w ho w hile technically adm itted is not 

authorized to practice, because, for exam ple, the law yer is in 

an inactive status.

 Subparagraph (c)(1 ) recognizes that the interests of clients 

and the public are protected if a law yer adm itted only in 

another jurisdiction associates w ith a law yer licensed to 

practice in this jurisdiction. For this subparagraph to apply, 

how ever, the law yer adm itted to practice in this jurisdiction 

m ust actively participate in and share responsibility for the 

representation of the client.

 Law yers not adm itted to practice generally in a jurisdiction 

m ay be authorized by law  or order of a tribunal or an 

adm inistrative agency to appear before the tribunal or agency. 

This authority m ay be granted pursuant to form al rules 

governing adm ission pro hac vice or pursuant to inform al 

practice of the tribunal or agency. U nder subparagraph (c) (2 ), 

a law yer does not violate this Rule w hen the law yer appears 

before a tribunal or agency pursuant to such authority. To the 

extent that a court rule or other law  of this jurisdiction requires 

a law yer w ho is not adm itted to practice in this jurisdiction to 

obtain adm ission pro hac vice before appearing before a 
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tribunal or administrative agency, this Rule requires the law yer 

to obtain that authority.

 Subparagraph (c) (2) also provides that a law yer rendering 

services in this jurisdiction on a temporary basis does not 

violate this Rule w hen the law yer engages in conduct in 

anticipation of a proceeding or hearing in a jurisdiction in w hich 

the law yer is authorized to practice law  or in w hich the law yer 

reasonably expects to be admitted pro hac vice. Examples of 

such conduct include meetings w ith the client, interview s of 

potential w itnesses, and the review  of documents. S imilarly, a 

law yer admitted only in another jurisdiction may engage in 

conduct temporarily in this jurisdiction in connection w ith 

pending litigation in another jurisdiction in w hich the law yer is 

or reasonably expects to be authorized to appear, including 

taking depositions in this jurisdiction.

 W hen a law yer has been or reasonably expects to be 

admitted to appear before a court or administrative agency, 

subparagraph (c) (2) also permits conduct by law yers w ho are 

associated w ith that law yer in the matter, but w ho do not 

expect to appear before the court or administrative agency. For 

example, subordinate law yers may conduct research, review  

documents, and attend meetings w ith w itnesses in support of 

the law yer responsible for the litigation.

 Subparagraph (c) (3) permits a law yer admitted to practice 

law  in another jurisdiction to perform services on a temporary 

basis in this jurisdiction if those services are in or reasonably 

related to a pending or potential mediation or other alternative 

dispute resolution proceeding in this or another jurisdiction, if 

the services are w ith respect to a matter that is substantially

related to, or arises out of, a jurisdiction in w hich the law yer is 

admitted to practice. The law yer, how ever, must obtain 

admission pro hac vice in the case of a court-annexed 

arbitration or mediation or otherw ise if court rules or law  so 

require.

 Subparagraph (c) (4) permits a law yer admitted in another 

jurisdiction to provide certain legal services on a temporary 

basis in this jurisdiction if they arise out of or are substantially

related to the law yer�s practice in a jurisdiction in w hich the 

law yer is admitted but are not w ithin subparagraphs (c) (2) or 

(c) (3). These services include both legal services and services 



Page 38C May 8, 2007CONNECTICUT LAW JOURNAL

that nonlawyers may perform but that are considered the 

practice of law when performed by lawyers.

 Subparagraph (c) (3) requires that the services be with 

respect to a matter that is substantially related to, or arises out 

of, a jurisdiction in which the lawyer is admitted. A  variety of 

factors may evidence such a relationship. H owever, the

matter, although involving other jurisdictions, must have a 

significant connection with the jurisdiction in which the lawyer 

is admitted to practice. A  significant aspect of the lawyer�s 

work might be conducted in that jurisdiction or a significant 

aspect of the matter may involve the law of that jurisdiction. 

The necessary relationship might arise when the client�s 

activities and the resulting legal issues involve multiple 

jurisdictions. Subparagraph (c) (4) requires that the services 

provided in this jurisdiction in which the lawyer is not admitted 

to practice be for (1) an existing client i.e., one with whom the 

lawyer has a previous relationship and not arising solely out of 

a C onnecticut-based matter and (2) arise out of or be 

substantially related to the legal services provided to that client 

in a jurisdiction in which the lawyer is admitted to practice. 

W ithout both, the lawyer is prohibited from practicing law in 

the jurisdiction in which the lawyer is not admitted to practice.

 Subparagraph (d) (2) recognizes that a lawyer may provide 

legal services in a jurisdiction in which the lawyer is not 

licensed when authorized to do so by federal or other law, 

which includes statute, court rule, executive regulation or 

judicial precedent.

 A  lawyer who practices law in this jurisdiction pursuant to 

paragraphs (c) or (d) or otherwise is subject to the disciplinary 

authority of this jurisdiction. See Rule 8.5  (a).

 In some circumstances, a lawyer who practices law in this 

jurisdiction pursuant to paragraphs (c) or (d) may have to 

inform the client that the lawyer is not licensed to practice law 

in this jurisdiction.

 Paragraphs (c) and (d) do not authorize communications 

advertising legal services to prospective clients in this 

jurisdiction by lawyers who are admitted to practice in other 

jurisdictions.

 AMENDMENT NOTES: The above proposed revisions are a 

variation of the ABA Model R ule 5.5  concerning the 

unauthorized practice of law  and m ulti-jurisdictional practice. 
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Rule 7.4A. Certification as Specialist

 (a) Except as provided in Rule 7.4, a lawyer shall not state or 

im ply that he or she is a specialist in a field of law unless the 

lawyer is currently certified as a specialist in that field of law by 

a board or other entity which is approved by the Rules 

C om m ittee of the superior court of this state. A m ong the criteria 

to be considered by the Rules C om m ittee in determ ining upon 

application whether to approve a board or entity as an agency 

which m ay certify lawyers practicing in this state as being 

specialists, shall be the requirem ent that the board or entity 

certify specialists on the basis of published standards and 

procedures which (1) do not discrim inate against any lawyer 

properly qualified for such certification, (2 ) provide a reasonable 

basis for the representation that lawyers so certified possess 

special com petence, and (3) require redeterm ination of the 

special qualifications of certified specialists after a period of not 

m ore than five years. 

 (b) A  lawyer shall not state that he or she is a certified 

specialist if the lawyer�s certification has term inated, or if the 

statem ent is otherwise contrary to the term s of such 

certification. 

 (c) C ertification as a specialist m ay not be attributed to a law 

firm .

 (d) Lawyers m ay be certified as specialists in the following 

fields of law: 

 (1) A dm inistrative law: The practice of law dealing with 

states, their political subdivisions, regional and m etropolitan 

authorities and other public entities including, but not lim ited to, 

their rights and duties, financing, public housing and urban 

developm ent, the rights of public em ployees, election law, 

school law, sovereign im m unity, and constitutional law; practice 

before federal and state courts and governm ental agencies. 

 (2 ) A dm iralty: The practice of law dealing with all m atters 

arising under the carriage of goods by sea act (C O G SA ), H arter 

A ct, Jones A ct, and federal and state m aritim e law including, 

but not lim ited to, the carriage of goods, collision and other 

m aritim e torts, general average, salvage, lim itation of liability, 

ship financing, ship subsidies, the rights of injured sailors and 

longshorem en; practice before federal and state courts and 
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governmental agencies (including the Federal Maritime 

C ommission). 

 (3) A ntitrust: The practice of law  dealing w ith all matters 

arising under the Sherman A ct, C layton A ct, Federal Trade 

C ommission A ct, H art-Scott-Rodino A ntitrust Improvements A ct 

and S tate A ntitrust S tatutes including but not limited to, 

restraints of trade, unfair competition, monopolization, price 

discrimination, restrictive practices; practice before federal and 

state courts and governmental agencies. 

 (4) A ppellate practice: The practice of law  dealing w ith all 

procedural and substantive aspects of civil and criminal matters 

before federal and state appeals courts including, but not limited 

to, arguments and the submission of briefs. 

 (5) Business Bankruptcy: The practice of law  dealing w ith all 

aspects of the U nited S tates Bankruptcy C ode w hen the debtor 

w as engaged in business before the institution of a C hapter 7, 9, 

or 11 proceeding. This includes, but is not limited to, business 

liquidations, business reorganizations, and related adversary and 

contested proceedings. 

 (6) C hild W elfare Law : The practice of law  representing 

children, parents or the government in all child protection 

proceedings including emergency, temporary custody, 

adjudication, disposition, foster care, permanency planning, 

termination, guardianship, and adoption. C hild W elfare Law  does 

not include representation in private child custody and adoption 

disputes w here the state is not a party.

[(6)](7) C onsumer Bankruptcy: The practice of law  dealing 

w ith all aspects of the U nited S tates Bankruptcy C ode w hen the 

debtor w as not engaged in business before the institution of a 

C hapter 7, 12, or 13 proceeding. This includes, but is not limited 

to, liquidations, w age earner plans, family farmers and related 

adversary and contested proceedings. 

[(7)](8) C ivil rights and discrimination: The practice of law  

dealing w ith all matters arising under federal and state law  

relating to proper treatment in the areas of, among others, public 

accommodations, voting, employment, housing, administration 

of w elfare and social security benefits; practice before federal 

and state courts and governmental agencies. 

[(8)](9) C ivil trial practice: The practice of law  dealing w ith 

representation of parties before federal or state courts in all 

noncriminal matters. 
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[(9)](10 ) C om m ercial transactions: The practice of law  

dealing w ith all aspects of com m ercial paper, contracts, sales 

and financing, including, but not lim ited to, secured transactions. 

[(10)](11) C onsum er claim s and protection: The practice of 

law  dealing w ith all aspects of consum er transactions including, 

but not lim ited to, sales practices, credit transactions, secured 

transactions and w arranties; all m atters arising under the Equal 

C redit O pportunity A ct, the Fair C redit Reporting A ct, the 

M agnuson-M oss A ct, the Truth in Lending A ct, state statutes 

such as the �Little FTC � acts, and other analogous federal and 

state statutes. 

[(11)](12) C orporate and business organizations: The practice 

of law  dealing w ith all aspects of the form ation, operation and 

dissolution of corporations, partnerships (general and lim ited), 

agency and other form s of business organizations. 

[(12)](13) C orporate finance and securities: The practice of 

law  dealing w ith all m atters arising under the Securities A ct of 

1933, Securities Exchange A ct of 1934, Investm ent A dvisors 

A ct (or the Federal Securities C ode, if adopted) and other federal 

and state securities statutes; financing corporate activities; 

m ergers and acquisitions; practice before the Securities and 

Exchange C om m ission and state securities com m issions. 

[(13)](14) C rim inal: The practice of law  dealing w ith the 

prosecution or representation of persons accused of crim es at all 

stages of crim inal proceedings in federal or state courts, 

including, but not lim ited to, the protection of the accused�s 

constitutional rights. 

[(14)](15) Environm ental: The practice of law  dealing w ith all 

aspects of the regulation of environm ental quality by both 

federal and state governm ents; control of air pollution, w ater 

pollution, noise pollution, toxic substances, pesticides, and 

civilian uses of nuclear energy; solid w aste/resource recovery; all 

m atters arising under the N ational Environm ental Policy A ct, 

C lean A ir A ct, Federal W ater Pollution C ontrol A ct, N oise C ontrol 

A ct, Solid W aste D isposal A ct, Toxic Substance C ontrol A ct and 

other federal and state environm ental statutes; practice before 

federal and state courts and governm ental agencies. 

[(15)](16) Estate planning and probate: The practice of law  

dealing w ith all aspects of the analysis and planning for the 

conservation and disposition of estates, giving due consideration 

to the applicable tax consequences, both federal and state; the 
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preparation of legal instruments in order to effectuate estate 

plans; administering estates, including tax related matters, both 

federal and state. 

[(16)](17) Family and matrimonial: The practice of law  

dealing w ith all aspects of antenuptial and domestic 

relationships, separation and divorce, alimony and child support, 

child custody matters and adoption, giving due consideration to 

the tax consequences, and court proceedings relating thereto. 

[(17)](18) G overnment contracts and claims: The practice of 

law  dealing w ith all aspects of the negotiation and administration 

of contracts w ith federal and state governmental agencies. 

[(18)](19) Immigration and naturalization: The practice of law  

dealing w ith obtaining and retaining permission to enter and 

remain in the U nited S tates including, but not limited to, such 

matters as visas, change of status, deportation and 

naturalization; representation of aliens before courts and 

governmental agencies; protection of aliens� constitutional 

rights. 

[(19)](20) International: The practice of law  dealing w ith all 

aspects of the relations among states, international business 

transactions, international taxation, customs and trade law  and 

foreign and comparative law . 

[(20)](21) Labor: The practice of law  dealing w ith all aspects 

of employment relations (public and private) including but not 

limited to, unfair labor practices, collective bargaining, contract 

administration, the rights of individual employees and union 

members, employment discrimination; all matters arising under 

the N ational Labor Relations A ct (W agner A ct), Labor 

M anagement Relations A ct (Taft-H artley A ct), Labor 

M anagement Reporting and D isclosure A ct (Landrum-G riffin 

A ct), Fair Labor S tandards A ct, T itle V II of The C ivil R ights A ct 

of 1964, O ccupational Safety and H ealth A ct (O SH A ), Employee 

Retirement Income Security A ct (ERISA ), other federal statutes 

and analogous state statutes; practice before the national labor 

relations board, analogous state boards, federal and state courts, 

and arbitrators. 

[(21)](22) M ilitary: The practice of law  dealing w ith the 

presentation of parties before courts-martial and other military 

tribunals in disputes arising under the uniform code of military 

justice; the representation of veterans and their dependents in 
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seeking government benefits due to them on account of military 

service; handling civil law  problems of the military. 

[(22)](23) N atural Resources: The practice of law  dealing 

w ith all aspects of the regulation of natural resources such as 

coal, oil, gas, minerals, w ater and public lands; the rights and 

responsibilities relating to the ow nership and exploitation of such 

natural resources. 

[(23)](24) Patent, trademark and copyright: The practice of 

law  dealing w ith all aspects of the registration, protection and 

licensing of patents, trademarks or copyrights; practice before 

federal and state courts in actions for infringement and other 

actions; the prosecution of applications before the U nited S tates 

Patent and Trademark O ffice; counseling w ith regard to the law  

of unfair competition as it relates to patents, trademarks and 

copyrights. 

[(24)](25) (A ) Residential Real Estate: The practice of law  

dealing w ith all aspects of real property transactions involving 

single one-to-four family residential dw ellings w hen the client 

uses such dw elling or expresses in w riting the intent to use such 

dw elling as the client�s primary or other residence, including, but 

not limited to, real estate conveyances, title searches and 

property transfers, leases, condominiums, cooperatives, and 

other common interest communities, planned unit developments, 

mortgages, condemnation and eminent domain, zoning and land 

use planning, property taxes, and determination of property 

rights. 

 (B) C ommercial Real Estate: The practice of law  dealing w ith 

all aspects of real property transactions except for residential real 

estate as defined in subparagraph (A ) of this subdivision, 

including, but not limited to, real estate conveyances, title 

searches and property transfers, leases, condominiums, 

cooperatives and other common interest communities, planned 

unit developments, mortgages, condemnation and eminent 

domain, zoning and land use planning, property taxes, real estate 

development and financing (w ith due consideration to tax and 

securities consequences) and determination of property rights. 

[(25)](26) Taxation: The practice of law  dealing w ith all 

matters arising under the Internal Revenue C ode, Employee 

Retirement Income Security A ct (ERISA ), state and local tax 

law s and foreign tax law s, including counseling w ith respect 
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thereto; practice before federal and state courts and 

governm ental agencies. 

[(26)](27) W orkers� C om pensation: The practice of law  

dealing w ith the representation of parties before federal and 

state agencies, boards and courts in actions to determ ine 

eligibility for w orkers� com pensation, and disability. 

 AMENDMENT NOTES: The above change adds child welfare 

law to the fields of law in which lawyers m ay be certified as 

specialists. 

PRO PO SED  A M EN D M EN TS TO  TH E 

G EN ERA L PRO V ISIO N S  O F TH E S U PERIO R C O U RT RU LES 

Sec. 1-10. [C am eras and Electronic M edia; In G eneral] 

Possession of Electronic D evices in C ourt Facilities

 (a) U nless authorized by a judicial authority or perm itted by 

these rules, no electronic devices shall be allow ed in a 

courtroom . [Except as otherw ise provided by these rules, a 

judicial authority should prohibit broadcasting, televising, 

recording, or taking photographs in the courtroom  and areas 

im m ediately adjacent thereto during sessions of court or 

recesses betw een sessions.  A judicial authority m ay authorize: 

 (1) the use of electronic or photographic m eans for the 

presentation of evidence, for the perpetuation of a record, or for 

other purposes of judicial adm inistration; 

 (2) the broadcasting, televising, recording, or photographing 

of investitive, cerem onial, or naturalization proceedings; 

 (3) the photographic or electronic recording and reproduction 

of appropriate court proceedings under the follow ing conditions: 

 (A ) the m eans of recording w ill not distract participants or 

im pair the dignity of the proceedings; 

 (B) the parties have consented, and the consent to being 

depicted or recorded has been obtained from  each w itness 

appearing in the recording and reproduction; 

 (C ) the reproduction w ill not be exhibited until after the 

proceeding has been concluded and all direct appeals have been 

exhausted; and 

 (D ) the reproduction w ill be exhibited only for instructional 

purposes in educational institutions.]

 (b) A n attorney in good standing in this state, w ho has in 

his or her possession a picture identification card authorized by 
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the office of the chief court administrator indicating that he or 

she is an attorney, may possess in a court facility an electronic 

device, including, but not limited to, a cellular telephone, 

portable computer, or personal digital assistant, w hich device 

has the capacity to broadcast, record, or take photographs. 

Such devices shall not be used in any court facility for the 

purpose of broadcasting or recording audio or video, or for any 

photographic purposes, except that any person employed in a 

state�s attorneys� office or a public defenders� office that is 

located in a court facility may use such devices in such office. 

C ellular telephones may be used in a court facility for 

telephonic purposes to transmit and receive voice signals only, 

but in no event shall they be used in any courtroom, lockup, 

chambers, or offices, except that any person employed in a 

state�s attorneys� office or a public defenders� office that is 

located in a court facility may use a cellular telephone in such 

office. Personal computers may be used, w ith the permission 

of the judicial authority, in a courtroom in conjunction w ith the 

conduct of a hearing or trial. A  violation of this subsection may 

constitute misconduct or contempt. This subsection shall be in 

force for a period of one year from its effective date, unless 

terminated sooner or extended beyond said period by vote of 

the judges of the superior court, to enable an analysis of the 

effects of this subsection to be made and reported to such 

judges. This subsection shall not apply to attorneys w ho are 

employees of the Judicial B ranch. Such attorneys shall comply 

w ith Judicial B ranch policies concerning the possession and 

use of electronic devices in court facilities. This subsection 

shall not be deemed to restrict in any w ay the possession or 

use of electronic devices in court facilities by judges of the 

superior court, judge trial referees, state referees, family 

support magistrates or family support referees. 

 C O M M EN TA RY : The amendments to this section and to 

S ection 1-11, and the adoption of new  S ections 1-10A , 1-

10B, 1-11A , 1-11B  and 1-11C , implement various 

recommendations of the Judicial B ranch�s Public A ccess Task 

Force relating to cameras and electronic media coverage of 

court proceedings. 
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 Subsection (a) of this section has been transferred with 

am endm ents to Section 1-11  and is applicable only to m edia 

coverage of crim inal trials. 

(NEW) Sec. 1-10A. Definition of �Media� 

For purposes of these rules, �m edia� m eans any person or 

entity that is regularly engaged in the gathering and 

dissem ination of news and that is approved by the office of 

the chief court adm inistrator. 

(NEW) Sec. 1-10B. Media C overage of C ourt Proceedings In 

G eneral

 (a) The broadcasting, televising, recording or photographing 

by the m edia of court proceedings and trials in the superior court 

should be allowed subject to the lim itations set out in this 

section and in Sections 1-11 through 1-11C , inclusive. 

 (b) N o broadcasting, televising, recording or photographing of 

any of the following proceedings shall be perm itted: 

 (1 ) Fam ily relations m atters as defined in G eneral Statutes §  

46b-1; 

 (2 ) Juvenile m atters as defined in G eneral Statutes § 46b-

121; 

 (3 ) Proceedings involving trade secrets; 

 (4 ) In jury trials, all proceedings held in the absence of the 

jury; 

 (5 ) Proceedings which m ust be closed to the public to 

com ply with the provisions of state law; 

 (6) A ny proceeding that is not held in open court on the 

record. 

 (c) N o broadcasting, televising, recording or photographic 

equipm ent perm itted under these rules shall be operated during a 

recess in the trial. 

 (d) N o broadcasting or recording of conferences involving 

counsel and the trial judge at the bench or involving counsel and 

their clients shall be perm itted. 

 (e) There shall be no broadcasting, televising, recording or 

photographing of the process of jury selection nor of any juror. 

 C O M M EN TA RY : The provisions of this section have been 

relocated with am endm ents from  Section 1-11 to m ake it clear 

that there exists a presum ption that m edia coverage of 
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proceedings and trials in the Superior Court will be allowed 

subject to certain lim itations. 

Sec. 1-11. Media Coverage of [Court] Crim inal Proceedings

 (a) [The broadcasting, televising, recording or photographing 

of court proceedings by news m edia will be allowed, subject to 

the lim itations hereinafter set forth, in civil and crim inal trials in 

the superior court.] Except as otherwise provided by this section 

and as provided in Sections 1-11A  and 1-11C, a judicial 

authority should prohibit broadcasting, televising, recording, or 

taking photographs in crim inal proceedings.

 (b) N o broadcasting, televising, recording or photographing of 

sentencing hearings, except in trials that have been previously 

broadcast, televised, recorded or photographed, or of trials or 

proceedings involving sexual offense charges shall be perm itted.

[(b)](c) A  judicial authority m ay perm it broadcasting, 

televising, recording or photographing of [civil and] crim inal trials 

in courtroom s of the superior court except as hereinafter 

excluded. A s used in [these] this rule[s], the word "trial" in jury 

cases shall m ean proceedings taking place after the[,] jury has 

been sworn and in nonjury proceedings com m encing with the 

swearing in of the first witness. 

[(c)](d) A ny m edia or pool representative seeking perm ission 

to broadcast, televise, record or photograph a [civil or] crim inal 

trial shall, at least three days prior to the com m encem ent of the 

trial, subm it a written request to the adm inistrative judge of the 

judicial district where the case is to be tried. A  request subm itted 

on behalf of a pool shall contain the nam e of each news 

organization seeking to participate in that pool. The 

adm inistrative judge shall refer the request to the trial judge who 

shall approve or disapprove such request. D isapproval by the trial 

judge shall be final. Before the trial judge approves of such 

request the judge shall be satisfied that the perm itted coverage 

will not interfere with the rights of the parties to a fair trial, but 

the right to lim it coverage at any tim e in the interests of the 

adm inistration of justice shall be reserved to such judge. 

A pproval of the request, however, shall not be effective unless 

confirm ed by the adm inistrative judge. A ny [news] m edia

organization seeking perm ission to participate in a pool whose 

nam e was not subm itted with the original request m ay, at any 

tim e, subm it a separate written request to the adm inistrative 
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judge and shall be allowed to participate in the pool arrangement 

only with the approval of the trial judge. 

[(d) N o broadcasting, televising, recording or photographing 

of any of the following proceedings shall be permitted: 

 (1) Family relations matters as defined in G eneral S tatutes §  

46b-1; 

 (2) Sentencing hearings, except in trials which have been 

previously broadcast, televised, recorded or photographed; 

 (3) Trials involving trade secrets; 

 (4) In jury trials, all proceedings held in the absence of the 

jury; 

(5) Trials of sexual offense charges; 

 (6) Trials of cases which must be closed to the public to 

comply with the provisions of state law. 

 (e) N o broadcasting, televising, recording or photographic 

equipment permitted under these rules shall be operated during a 

recess in the trial. 

 (f) N o broadcasting or recording of conferences involving 

counsel and the trial judge at the bench or involving counsel and 

their clients shall be permitted. 

 (g) N o juror shall be the subject of any coverage permitted 

under these rules. H owever, in courtrooms where televising or 

photographing is impossible without including the jury as part of 

the unavoidable background, the televising or photographing is 

permitted, but closeups which clearly identify individual jurors 

are prohibited. 

 (h)](e) The trial judge in his or her discretion, upon the 

judge�s own motion, may prohibit the broadcasting, televising, 

recording or photographing of any participant at the trial. The 

judge may also, at the request of a participant, prohibit in his or 

her discretion the broadcasting, televising, recording or 

photographing of that participant at the trial. The judge shall give 

great weight to requests where the protection of the identity of 

a person is desirable in the interests of justice, such as for the 

victims of crime, police informants, undercover agents, relocated 

witnesses, juveniles and individuals in comparable situations. 

Participant for the purpose of this section shall mean any party, 

lawyer or witness. 

[(i)](f) (1) O nly one television camera operator, utilizing one 

portable mounted television camera, shall be permitted in the 

courtroom. The television camera and operator shall be 
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positioned in such location in the courtroom as shall be 

designated by the trial judge. W hile the trial is in progress, the 

television camera operator shall operate the television camera in 

this designated location only. V ideotape recording equipment 

and other equipment w hich is not a component part of the 

television camera shall be located outside the courtroom. 

 (2) O nly one still camera photographer, carrying not more 

than tw o still cameras w ith one lens for each camera, shall be 

permitted in the courtroom. The still camera photographer shall 

be positioned in such location in the courtroom as shall be 

designated by the trial judge. W hile the trial is in progress the 

still camera photographer shall photograph court proceedings 

from this designated location only. 

 (3 ) O nly one audio system for televising, broadcasting and 

recording purposes shall be permitted in the courtroom. A udio 

pickup for such purposes shall be accomplished from the existing 

audio system in the court facility. If there is no technically 

suitable audio system in the court facility, microphones and 

related w iring essential for media purposes shall be unobtrusive 

and shall be located in places designated in advance by the trial 

judge. 

[(j)](g) N o broadcasting, televising, recording and 

photographic equipment shall be placed in or removed from the 

courtroom w hile the court is in session. Television film 

magazines or still camera film or lenses shall not be changed 

w ithin the courtroom except during a recess or other appropriate 

time in the trial. 

[(k)](h) O nly still camera, television and audio equipment 

w hich does not produce distracting sound or light shall be 

employed to cover the trial. The operator of such equipment 

shall not employ any artificial lighting device to supplement the 

existing light in the courtroom w ithout the approval of the trial 

judge and other appropriate authority. 

[(l)](i) Participating members of the broadcasting, televising, 

recording and photographic media shall make their respective 

pooling arrangements, including the establishment of necessary 

procedures and selection of pool representatives, w ithout calling 

upon the judicial authority to mediate any dispute as to the 

appropriate media representative or equipment for a particular 

trial. If any such medium shall not agree on equipment, 
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procedures and personnel, the judicial authority shall not permit 

that medium to have coverage at the trial. 

[(m)](j) Except as provided by these rules, established 

restrictions upon broadcasting, televising, recording and 

photographing in areas adjacent to the courtrooms shall remain 

in full force. 

[(n)](k) The conduct of all attorneys w ith respect to trial 

publicity shall be governed by Rule 3.6 of the Rules of 

Professional C onduct. 

[(o)](l) To evaluate prospective problems w here approval for 

broadcasting, televising, recording or photographing of a trial has 

been granted, and to ensure compliance w ith these rules during 

the trial, a mandatory pretrial conference shall be held by the trial 

judge, attorneys and media personnel. A t such conference the 

trial judge shall review  these rules and set forth the conditions of 

coverage in accordance therew ith. 

 C O M M EN TA RY : Subsection (a) of S ection 1-10  has been 

transferred w ith amendments to this section. Subsections (d), 

(e), (f) and (g) of this section have been transferred w ith 

amendments to new  S ection 1-10B. The amendments to this 

section make the section applicable only to media coverage of 

criminal trials. M edia coverage of civil proceedings and trials is 

addressed in new  S ection 1-11B. The A  judicial authority�s 

decision disapproving a request for electronic coverage is not 

appealable. 

(N EW ) Sec. 1-11A . M edia C overage of A rraignm ents

 The broadcasting, televising, recording, or taking 

photographs by media in the courtroom during arraignments 

may be authorized by the judicial authority presiding over such 

arraignments. The judicial authority shall articulate the reasons 

for its decision on a request for electronic coverage of an 

arraignment and such decision shall be final. The judicial 

authority in its discretion may require pooling arrangements by 

the media. 

 C O M M EN TA RY : This new  section adopts the thirty-first 

recommendation of the Judicial B ranch�s Public A ccess Task 

Force by expanding media coverage to arraignments on a case 

by case basis. Before the judicial authority approves such 

request he or she should, to the extent practicable, consult 
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with the media to coordinate the logistics of the permitted 

coverage, and shall be satisfied that the permitted coverage 

will not interfere with the rights or safety of the parties or 

others involved in the arraignment. The Public A ccess Task 

Force recommended that the expansion of such coverage to 

arraignments generally should be the subject of additional 

inquiry. A  judicial authority�s decision on a request for 

electronic coverage is not appealable. 

(NEW) Sec. 1-11B. Media Coverage of Civil Proceedings

 (a) The broadcasting, televising, recording or photographing 

of civil proceedings and trials in the superior court by news 

media should be allowed, subject to the limitations set forth 

herein and in Section 1-10B. 

 (b) A  judicial authority shall permit broadcasting, televising, 

recording or photographing of civil proceedings and trials in 

courtrooms of the superior court except as hereinafter precluded 

or limited. A s used in this rule, the word "trial" in jury cases shall 

mean proceedings taking place after the jury has been sworn 

and in nonjury proceedings commencing with the swearing in of 

the first witness. 

 (c) A ny party, attorney, witness or other interested person 

may object in advance of electronic coverage of a civil 

proceeding or trial if there exists a substantial reason to believe 

that such coverage will undermine the legal rights of a party or 

will significantly compromise the safety of a witness or other 

interested person or impact significant privacy concerns. To the 

extent practicable, notice that an objection to the electronic 

coverage has been filed, and the date, time and location of the 

hearing on such objection shall be posted on the Judicial Branch 

website. A ny person, including the media, whose rights are at 

issue in considering whether to allow electronic coverage of the 

proceeding or trial, may participate in the hearing to determine 

whether to limit or preclude such coverage.  W hen such 

objection is filed by any party, attorney, witness or other 

interested person, the burden of proving that electronic coverage 

of the civil proceeding or trial should be limited or precluded shall 

be on the person who filed the objection. 

 (d) The judicial authority, in deciding whether to limit or 

preclude electronic coverage of a civil proceeding or trial, shall 

consider all rights at issue and shall limit or preclude such 
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coverage only if there exists a compelling reason to do so, there 

are no reasonable alternatives to such limitation or preclusion, 

and such limitation or preclusion is no broader than necessary to 

protect the compelling interest at issue. 

 (e) If the judicial authority has a substantial reason to 

believe that the electronic coverage of a civil proceeding or 

trial w ill undermine the legal rights of a party or w ill 

significantly compromise the safety or significant privacy 

concerns of a party, w itness or other interested person, and no 

party, attorney, w itness or other interested person has 

objected to such coverage, the judicial authority shall schedule 

a hearing to consider limiting or precluding such coverage. To 

the extent practicable, notice that the judicial authority is 

considering limiting or precluding electronic coverage of a civil 

proceeding or trial, and the date, time and location of the 

hearing thereon shall be given to the parties and others w hose 

interests may be directly affected by a decision so that they 

may participate in the hearing and shall be posted on the 

Judicial B ranch w ebsite. 

 (f) O bjection raised during the course of a civil proceeding or 

trial to the photographing, videotaping or audio recording of 

specific aspects of the proceeding or trial, or specific individuals 

or exhibits w ill be heard and decided by the judicial authority, 

based on the same standards as set out in subsection (d) of this 

section used to determine w hether to limit or preclude coverage 

based on objections raised before the start of a civil proceeding 

or trial. 

 (g) The trial judge in his or her discretion, upon the judge�s 

ow n motion or at the request of a participant, may prohibit the 

broadcasting, televising, recording or photographing of any 

participant at the trial. The judge shall give great w eight to 

requests w here the protection of the identity of a person is 

desirable in the interests of justice, such as for the victims of 

crime, police informants, undercover agents, relocated 

w itnesses, juveniles and individuals in comparable situations. 

�Participant� for the purpose of this section shall mean any 

party, law yer or w itness. 

 (h) The judicial authority shall articulate the reasons for its 

decision on w hether or not to limit or preclude electronic 

coverage of a civil proceeding or trial and such decision shall be 

final.
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 (i) No broadcasting, televising, recording and photographic 

equipm ent shall be placed in or rem oved from  the courtroom  

w hile the court is in session. Television film  m agazines or still 

cam era film  or lenses shall not be changed w ithin the courtroom  

except during a recess or other appropriate tim e in the trial. 

 (j) O nly still cam era, television and audio equipm ent w hich 

does not produce distracting sound or light shall be em ployed to 

cover the trial. The operator of such equipm ent shall not em ploy 

any artificial lighting device to supplem ent the existing light in 

the courtroom  w ithout the approval of the trial judge and other 

appropriate authority. 

 (k) Except as provided by these rules, established restrictions 

upon broadcasting, televising, recording and photographing in 

areas adjacent to the courtroom s shall rem ain in full force. 

 (l) The conduct of all attorneys w ith respect to trial publicity 

shall be governed by Rule 3.6 of the Rules of Professional 

C onduct. 

 (m ) Pool representatives should ordinarily be used for video, 

still cam eras and radio, w ith each pool representative to be 

decided by the relevant m edia group.  Participating m em bers of 

the broadcasting, televising, recording and photographic m edia 

shall m ake their respective pooling arrangem ents, including the 

establishm ent of necessary procedures and selection of pool 

representatives, w ithout calling upon the judicial authority to 

m ediate any dispute as to the appropriate m edia representative 

or equipm ent for a particular trial. If any such m edium  shall not 

agree on equipm ent, procedures and personnel, the judicial 

authority shall not perm it that m edium  to have coverage at the 

trial. 

 (n) U nless good cause is show n, any m edia or pool 

representative seeking to broadcast, televise, record or 

photograph a civil proceeding or trial shall, at least three days 

prior to the com m encem ent of the proceeding or trial, subm it a 

w ritten notice of m edia coverage to the adm inistrative judge of 

the judicial district w here the proceeding is to be heard or the 

case is to be tried. A  notice of m edia coverage subm itted on 

behalf of a pool shall contain the nam e of each new s 

organization seeking to participate in that pool. The 

adm inistrative judge shall inform  the judicial authority w ho w ill 

hear the proceeding or w ho w ill preside over the trial of the 

notice and the judicial authority shall allow  such coverage except 
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as otherwise provided in this section. Any news organization 

seeking perm ission to participate in a pool whose nam e was not 

subm itted with the original notice of m edia coverage m ay, at any 

tim e, subm it a separate written notice to the adm inistrative 

judge and shall be allowed to participate in the pool 

arrangem ent. 

 (o) To evaluate and resolve prospective problem s where 

broadcasting, televising, recording or photographing of a civil 

proceeding or trial will take place, and to ensure com pliance with 

these rules during the proceeding or trial, the judicial authority 

who will hear the proceeding or preside over the trial m ay require 

the attendance of attorneys and m edia personnel at a pretrial 

conference. At such conference the judicial authority shall set 

forth the conditions of coverage in accordance herewith. 

 C O M M EN TARY : This new section adopts the thirty-second 

recom m endation of the Judicial Branch�s Public Access Task 

Force by broadening m edia coverage of civil proceedings and 

trials. A judicial authority�s decision on whether or not to lim it 

or preclude electronic coverage is not appealable. 

(NEW) Sec. 1-11C. Pilot Program for Media Coverage of 

Criminal Proceedings 

 (a) N otwithstanding the provisions of S ection 1-11, and 

except as otherwise provided in S ection 1-11A regarding 

m edia coverage of arraignm ents, the broadcasting, televising, 

recording or photographing by m edia of crim inal proceedings 

and trials in the superior court shall be allowed except as 

hereinafter precluded or lim ited and subject to the lim itations set 

forth in Section 1-10B, in a single judicial district of the 

superior court to be chosen by the C hief C ourt Adm inistrator 

based on the following considerations: 

 (1) the age of the courthouse facility, its ability to 

accom m odate the m edia technology involved, and security and 

cost concerns; 

 (2) the volum e of cases at such facility and the assignm ent 

of judges to the judicial district; 

 (3) the likelihood of significant crim inal trials of interest to 

the public in the judicial district; 

 (4) the proxim ity of the judicial district to the m ajor m edia 

organizations; and to the organization or entity providing 

coverage;
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 (5) the proximity of the courthouse facility to the Judicial 

B ranch administrative offices. 

 (b) N o broadcasting, televising, recording or photographing of 

trials or proceedings involving sexual offense charges shall be 

permitted.

 (c) A s used in this rule, the w ord "trial" in jury cases shall 

mean proceedings taking place after the jury has been sw orn 

and in nonjury proceedings commencing w ith the sw earing in of 

the first w itness. 

 (d) A ny party, attorney, w itness or other interested person 

may object in advance of electronic coverage of a criminal 

proceeding or trial if there exists a substantial reason to believe 

that such coverage w ill undermine the legal rights of a party or 

w ill significantly compromise the safety of a w itness or other 

person or impact significant privacy concerns. To the extent 

practicable, notice that an objection to the electronic coverage 

has been filed, and the date, time and location of the hearing on 

such objection shall be posted on the Judicial Branch w ebsite. 

A ny person, including the media, w hose rights are at issue in 

considering w hether to allow  electronic coverage of the 

proceeding or trial, may participate in the hearing to determine 

w hether to limit or preclude such coverage. W hen such objection 

is filed by any party, attorney, w itness or other interested 

person, the burden of proving that electronic coverage of the 

civil proceeding or trial should be limited or precluded shall be on 

the person w ho filed the objection. 

 (e) The judicial authority, in deciding w hether to limit or 

preclude electronic coverage of a criminal proceeding or trial, 

shall consider all rights at issue and shall limit or preclude such 

coverage only if there exists a compelling reason to do so, there 

are no reasonable alternatives to such limitation or preclusion, 

and such limitation or preclusion is no broader than necessary to 

protect the compelling interest at issue. 

 (f) If the judicial authority has a substantial reason to 

believe that the electronic coverage of a criminal proceeding or 

trial w ill undermine the legal rights of a party or w ill 

significantly compromise the safety or privacy concerns of a 

party, w itness or other interested person, and no party, 

attorney, w itness or other interested person has objected to 

such coverage, the judicial authority shall schedule a hearing to 

consider limiting or precluding such coverage. To the extent 
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practicable, notice that the judicial authority is considering 

lim iting or precluding electronic coverage of a crim inal 

proceeding or trial, and the date, tim e and location of the 

hearing thereon shall be given to the parties and others w hose 

interests m ay be directly affected by a decision so that they 

m ay participate in the hearing and shall be posted on the 

Judicial B ranch w ebsite. 

 (g) O bjection raised during the course of a crim inal 

proceeding or trial to the photographing, videotaping or audio 

recording of specific aspects of the proceeding or trial, or 

specific individuals or exhibits w ill be heard and decided by the 

judicial authority, based on the sam e standards as set out in 

subsection (e) of this section used to determ ine w hether to lim it 

or preclude coverage based on objections raised before the start 

of a crim inal proceeding or trial. 

 (h) The judge presiding over the proceeding or trial in his or 

her discretion, upon the judge�s ow n m otion or at the request of 

a participant, m ay prohibit the broadcasting, televising, recording 

or photographing of any participant at the trial. The judge shall 

give great w eight to requests w here the protection of the 

identity of a person is desirable in the interests of justice, such 

as for the victim s of crim e, police inform ants, undercover 

agents, relocated w itnesses, juveniles and individuals in 

com parable situations. "Participant" for the purpose of this 

section shall m ean any party, law yer or w itness. 

 (i) The judicial authority shall articulate the reasons for its 

decision on w hether or not to lim it or preclude electronic 

coverage of a crim inal proceeding or trial and such decision shall 

be final. 

 (j) N o broadcasting, televising, recording and photographic 

equipm ent shall be placed in or rem oved from  the courtroom  

w hile the court is in session. Television film  m agazines or still 

cam era film  or lenses shall not be changed w ithin the courtroom  

except during a recess or other appropriate tim e in the 

proceeding or trial. 

 (k) O nly still cam era, television and audio equipm ent w hich 

does not produce distracting sound or light shall be em ployed to 

cover the proceeding or trial. The operator of such equipm ent 

shall not em ploy any artificial lighting device to supplem ent the 

existing light in the courtroom  w ithout the approval of the judge 
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presiding over the proceeding or trial and other appropriate 

authority. 

 (l) Except as provided by these rules, established restrictions 

upon broadcasting, televising, recording and photographing in 

areas adjacent to the courtroom s shall rem ain in full force. 

 (m ) The conduct of all attorneys w ith respect to trial publicity 

shall be governed by Rule 3.6 of the Rules of Professional 

C onduct. 

 (n) Pool representatives should ordinarily be used for video, 

still cam eras and radio, w ith each pool representative to be 

decided by the relevant m edia group.  Participating m em bers of 

the broadcasting, televising, recording and photographic m edia 

shall m ake their respective pooling arrangem ents, including the 

establishm ent of necessary procedures and selection of pool 

representatives, w ithout calling upon the judicial authority to 

m ediate any dispute as to the appropriate m edia representative 

or equipm ent for a particular trial. If any such m edium  shall not 

agree on equipm ent, procedures and personnel, the judicial 

authority shall not perm it that m edium  to have coverage at the 

proceeding or trial. 

 (o) U nless good cause is show n, any m edia or pool 

representative seeking to broadcast, televise, record or 

photograph a crim inal proceeding or trial shall, at least three 

days prior to the com m encem ent of the proceeding or trial, 

subm it a w ritten notice of m edia coverage to the adm inistrative 

judge of the judicial district w here the proceeding is to be heard 

or the case is to be tried. A  notice of m edia coverage subm itted 

on behalf of a pool shall contain the nam e of each new s 

organization seeking to participate in that pool. The 

adm inistrative judge shall inform  the judicial authority w ho w ill 

hear the proceeding or w ho w ill preside over the trial of the 

notice and the judicial authority shall allow  such coverage except 

as otherw ise provided. A ny new s organization seeking 

perm ission to participate in a pool w hose nam e w as not 

subm itted w ith the original notice of m edia coverage m ay, at any 

tim e, subm it a separate w ritten notice to the adm inistrative 

judge and shall be allow ed to participate in the pool 

arrangem ent. 

 (p) To evaluate and resolve prospective problem s w here 

broadcasting, televising, recording or photographing by m edia of 

a crim inal proceeding or trial w ill take place, and to ensure 
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compliance with these rules during the proceeding or trial, the 

judicial authority who will hear the proceeding or preside over 

the trial may require the attendance of attorneys and media 

personnel at a pretrial conference. 

 (q) The Rules C ommittee shall evaluate the efficacy of this 

rule at the end of a two year period and shall receive 

recommendations from the Judicial-M edia C ommittee and 

other sources. 

 C O M M EN TA RY : This new section adopts the thirtieth 

recommendation of the Judicial B ranch�s Public A ccess Task 

Force by broadening media coverage of criminal proceedings 

and trials in a single judicial district of the superior court to be 

chosen by the C hief C ourt A dministrator. The Rules C ommittee 

shall evaluate the efficacy of this rule at the end of a two year 

period and shall receive recommendations from the Judicial-

M edia C ommittee and other sources. A  judicial authority�s 

decision on whether or not to limit or preclude electronic 

coverage is not appealable. 

(NEW) Sec. 1-24. �Record of Off-Site Judicial Proceedings 

 A bsent exceptional circumstances or except as otherwise 

provided by court rule, where a transcript or recording is made 

of an off-site judicial proceeding, such record shall be available 

to the public. The judicial authority will also state on the record 

in open court, by the next court day, a summary of what 

occurred at such proceeding. 

Sec. 2-8 . Q ualifications for A dm ission 

 To entitle an applicant to admission to the bar, except 

under S ections 2-13  through 2-15  of these rules, the applicant 

must satisfy the committee that: 

 (1) The applicant is a citizen of the U nited S tates or an 

alien lawfully residing in the U nited S tates. 

 (2) The applicant is not less than eighteen years of age. 

 (3) The applicant is a person of good moral character and 

has either passed an examination in professional responsibility 

administered under the auspices of the bar examining 

committee or has completed a course in professional 

responsibility in accordance with the regulations of the bar 

examining committee. 
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 (4) The applicant has [obtained a bachelor of law s or 

equivalent degree from  a law  school approved by the 

com m ittee or obtained a m aster of law s degree for 

postgraduate w ork acceptable to the com m ittee at a law  

school approved by the com m ittee, having already obtained a 

bachelor of law s or equivalent degree at a law  school for w ork 

acceptable to the com m ittee] m et the educational requirem ents 

as m ay be set, from  tim e to tim e, by the bar exam ining 

com m ittee.

 (5 ) The applicant has filed w ith the adm inistrative director 

of the bar exam ining com m ittee an application to take the 

exam ination and for adm ission to the bar, all in accordance 

w ith these rules and the regulations of the com m ittee, and has 

paid such application fee as the com m ittee shall from  tim e to 

tim e determ ine. 

 (6 ) The applicant has passed an exam ination in law  in 

accordance w ith the regulations of the com m ittee. 

 (7 ) The applicant has com plied w ith all of the pertinent 

rules and regulations of the com m ittee. 

 (8 ) A s an alternative to satisfying the com m ittee that the 

applicant has m et the com m ittee�s educational requirem ents

[of subdivision (4), of this section], the applicant w ho m eets all 

the rem aining requirem ents of this section m ay, upon paym ent 

of such investigation fee as the com m ittee shall from  tim e to 

tim e determ ine, substitute proof satisfactory to the com m ittee 

that: (A ) the applicant has been adm itted to practice before the 

highest court of original jurisdiction in one or m ore states, the 

D istrict of C olum bia or the C om m onw ealth of Puerto R ico or in 

one or m ore district courts of the U nited S tates for [tw enty]

ten or m ore years and at the tim e of filing the application is a 

m em ber in good standing of such a bar; (B ) the applicant has 

actually practiced law  in such a jurisdiction for not less than 

[ten] five years during the [fifteen]seven-year period 

im m ediately preceding the filing date of the application; and 

(C ) the applicant intends, upon a continuing basis, actively to 

practice law  in C onnecticut and to devote the m ajor portion of 

the applicant�s w orking tim e to the practice of the law  in 

C onnecticut.

 C O M M EN TA RY : The revision to paragraph (4) above is 

proposed because the Bar Exam ining C om m ittee has 
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determined that the Master of Laws Degree no longer assists 

the committee in determining the qualifications of those who 

wish to sit for the bar exam from foreign countries or non-

approved law schools. This is because such programs generally 

provide for specialization in tax, international law and business, 

or other detailed legal topics which do not address the broad 

range of legal knowledge necessary to demonstrate the 

applicant�s basic minimal legal competence. S uch programs are 

also not accredited by the A BA  or any other legal accreditation 

authority. For these reasons, the practice of using the Master 

of Laws Degree as a litmus test for foreign credentialed 

applicants has increasingly come under scrutiny and many 

other U nited S tates jurisdictions no longer use this as a 

measure for the ability of such applicants to take their exams. 

 W ith regard to the above revisions proposed to paragraph 

(8), the Bar Examining C ommittee reports that the twenty year 

practice requirement has been in this rule for some time and no 

one has petitioned to be admitted under that provision. 

C hanging the provision from twenty to ten years is a more 

reasonable time requirement. In addition, requiring actual 

practice in the past five of the previous seven years is also 

consistent with the time requirements of Practice Book Section 

2-13, the reciprocity provision, and means that the person 

seeking to be admitted in this fashion has practiced actively in 

the past and intends to practice in C onnecticut. U sing the 

same assumption (that practice in another jurisdiction 

demonstrates some level of competence) that underlies 

waiving the bar exam under S ection 2-13, the time 

requirement of five of the last seven years should be adequate 

to permit waiver of the normal educational requirements when 

coupled with taking and passing the bar examination as 

required in S ection 2-8  (8). 

(NEW) Sec. 2-15A �Authorized H ouse C ounsel 

(a) Purpose

 The purpose of this section is to clarify the status of house 

counsel as authorized house counsel as defined herein, and to 

confirm that such counsel are subject to regulation by the 

judges of the superior court. N otwithstanding any other 

section of this chapter relating to admission to the bar, this 

section shall authorize attorneys licensed to practice in 
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jurisdictions other than Connecticut to be perm itted to 

undertake these activities, as defined herein, in Connecticut

w ithout the requirem ent of taking the bar exam ination so long 

as they are exclusively em ployed by an organization. 

(b) Definitions 

(1) A uthorized H ouse C ounsel. A n �authorized house 

counsel� is any person w ho: 

 (A ) is a m em ber in good standing of the entity governing 

the practice of law  of each state (other than Connecticut) or 

territory of the U nited S tates, or the D istrict of Colum bia in 

w hich the m em ber is licensed; 

 (B) has been certified on recom m endation of the bar 

exam ining com m ittee in accordance w ith this section; 

 (C) agrees to abide by the rules regulating m em bers of the 

Connecticut bar and subm it to the jurisdiction of the statew ide 

grievance com m ittee and the superior court; and 

 (D ) is, at the date of application for registration under this 

rule, em ployed in the state of Connecticut by an organization 

or relocating to the state of Connecticut in furtherance of such 

em ploym ent w ithin 3  m onths of such application under this 

section and receives or shall receive com pensation for 

activities perform ed for that business organization.

 (2) O rganization. A n �organization� for the purpose of this 

rule is a corporation, partnership, association, or other legal 

entity (taken together w ith its respective parents, subsidiaries, 

and affiliates) that is not itself engaged in the practice of law  

or the rendering of legal services outside such organization, 

w hether for a fee or otherw ise, and does not charge or collect 

a fee for the representation or advice other than to entities 

com prising such organization for the activities of the 

authorized house counsel.

(c) A ctivities 

 (1) A uthorized A ctivities. A n authorized house counsel, as 

an em ployee of an organization, m ay provide legal services in 

the state of Connecticut to the organization for w hich a 

registration pursuant to subsection (d) is effective, provided, 

how ever, that such activities shall be lim ited to: 

 (A ) the giving of legal advice to the directors, officers, 

em ployees, and agents of the organization w ith respect to its 

business and affairs; 
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 (B)  negotiating and docum enting all m atters for the 

organization; and 

 (C ) representation of the organization in its dealings w ith 

any adm inistrative agency, tribunal or com m ission having 

jurisdiction; provided, how ever, authorized house counsel shall 

not be perm itted to m ake appearances as counsel before any 

state or m unicipal adm inistrative tribunal, agency, or 

com m ission, and shall not be perm itted to m ake appearances 

in any court of this state, unless the attorney is specially 

adm itted to appear in a case before such tribunal, agency, 

com m ission or court. 

(2 ) Disclosure. A uthorized house counsel shall not 

represent them selves to be m em bers of the C onnecticut bar or 

com m issioners of the superior court licensed to practice law  in 

this state. S uch counsel shall represent them selves as 

C onnecticut authorized house counsel. 

(3 ) Lim itation on R epresentation. In no event shall the 

activities perm itted hereunder include the individual or personal 

representation of any shareholder, ow ner, partner, officer, 

em ployee, servant, or agent in any m atter or transaction or the 

giving of advice therefor unless otherw ise perm itted or 

authorized by law , code, or rule or as m ay be perm itted by 

subsection (c)(1 ). A uthorized house counsel shall not be 

perm itted to prepare legal instrum ents or docum ents on behalf 

of anyone other than the organization em ploying the authorized 

house counsel. 

(4 ) Lim itation on O pinions to Third Parties. A n authorized 

house counsel shall not express or render a legal judgm ent or 

opinion to be relied upon by any third person or party other 

than legal opinions rendered in connection w ith com m ercial, 

financial or other business transactions to w hich the authorized 

house counsel�s em ployer organization is a party and in w hich 

the legal opinions have been requested from  the authorized 

house counsel by another party to the transaction. N othing in 

this subsection (c)(4 ) shall perm it authorized house counsel to 

render legal opinions or advice in consum er transactions to 

custom ers of the organization em ploying the authorized house 

counsel.

(d) R egistration 

 (1 ) Filing w ith the Bar Exam ining C om m ittee. The bar 

exam ining com m ittee shall investigate w hether the applicant is 
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at least eighteen years of age, is of good m oral character, 

consistent w ith the requirem ent of S ection 2-8  (3) regarding 

applicants for adm ission to the bar, and has fulfilled the 

educational requirem ents of S ection 2-8  (4). In addition, the 

applicant shall file w ith the bar exam ining com m ittee, and the 

com m ittee shall consider, the follow ing: 

 (A ) a certificate from  each entity governing the practice of 

law  of a state or territory of the U nited S tates, or the D istrict 

of C olum bia in w hich the applicant is licensed to practice law  

certifying that the applicant is a m em ber in good standing; 

 (B) a sw orn statem ent by the applicant: 

 (i) that the applicant has read and is fam iliar w ith the 

C onnecticut R ules of Professional C onduct for attorneys and 

C hapter 2  (A ttorneys) of the S uperior C ourt R ules, G eneral 

Provisions, and w ill abide by the provisions thereof; 

 (ii) that the applicant subm its to the jurisdiction of the 

statew ide grievance com m ittee and the superior court for 

disciplinary purposes, and authorizes notification to or from  the 

entity governing the practice of law  of each state or territory 

of the U nited S tates, or the D istrict of C olum bia in w hich the 

applicant is licensed to practice law  of any disciplinary action 

taken against the applicant; 

 (iii) listing any jurisdiction in w hich the applicant is now  or 

ever has been licensed to practice law ; and 

 (iv) disclosing any disciplinary sanction or pending 

proceeding pertaining or relating to his or her license to 

practice law , including but not lim ited to reprim and, censure, 

suspension or disbarm ent, or has been placed on inactive 

status; 

 (C ) a certificate from  an organization certifying that it is 

qualified as set forth in subsection (b)(2); that it is aw are that 

the applicant is not licensed to practice law  in C onnecticut; 

and that the applicant is em ployed or about to be em ployed in 

C onnecticut by the organization as set forth in subsection 

(b)(1)(D );

 (D ) an appropriate application pursuant to the regulations of 

the bar exam ining com m ittee; 

 (E) rem ittance of a filing fee to the bar exam ining 

com m ittee as prescribed and set by that com m ittee; and 

 (F) an affidavit from  each of tw o m em bers of the 

C onnecticut bar, w ho have each been licensed to practice law  
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in Connecticut for at least five years, certifying that the 

applicant is of good m oral character and that the applicant is 

em ployed or w ill be em ployed by an organization as defined 

above in subsection (b) (2). 

 (2) Certification. U pon recom m endation of the bar 

exam ining com m ittee, the court m ay certify the applicant as 

authorized house counsel and shall cause notice of such 

certification to be published in the Connecticut Law  Journal.

 (3) A nnual  Client Security Fund Fee.  Individuals certified 

pursuant to this section shall com ply w ith the requirem ents of 

sections 2-68  and 2-70  of this chapter, including paym ent of 

the annual fee and shall pay any other fees im posed on 

attorneys by court rule. 

 (4) A nnual Registration. Individuals certified pursuant to 

this section shall register annually w ith the statew ide 

grievance com m ittee in accordance w ith section 2-26  and 

section 2-27(d) of this chapter. 

 (e) Term ination or W ithdraw al of Registration

(1)Cessation of A uthorization to Perform  Services.

A uthorization to perform  services under this rule shall cease 

upon the earliest of the follow ing events: 

 (A ) the term ination or resignation of em ploym ent w ith the 

organization for w hich registration has been filed, provided, 

how ever, that if the authorized house counsel shall com m ence 

em ploym ent w ith another organization w ithin 30  days of the 

term ination or resignation, authorization to perform  services 

under this rule shall continue upon the filing w ith the bar 

exam ining com m ittee of a certificate as set forth in subsection 

(d) (1) (C); 

 (B) the w ithdraw al of registration by the authorized house 

counsel;

 (C) the relocation of an authorized house counsel outside of 

Connecticut for a period greater than 180  consecutive days; or 

 (D ) the failure of authorized house counsel to com ply w ith 

any applicable provision of this rule. 

 N otice of one of the events set forth in subsections (e) (1) 

(A )-(C) or a new  certificate as provided in subsection (e) (1) (A )

m ust be filed w ith the bar exam ining com m ittee by the 

authorized house counsel w ithin 30  days after such action. 

Failure to provide such notice by the authorized house counsel 
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shall be a basis for discipline pursuant to the Rules of 

Professional C onduct for attorneys. 

(2) Notice of Withdrawal of Authorization. U pon receipt of 

the notice required by subsection (e) (1), the bar exam ining 

com m ittee shall forw ard a request to the statew ide bar counsel 

that the authorization under this chapter be revoked. N otice of 

the revocation shall be m ailed by the statew ide bar counsel to 

the authorized house counsel and the organization em ploying 

the authorized house counsel. 

(3) Reapplication. N othing herein shall prevent an individual 

previously authorized as house counsel to reapply for 

authorization as set forth in subsection (d). 

 (f) D iscipline

 (1) Term ination of Authorization by C ourt. In addition to 

any appropriate proceedings and discipline that m ay be 

im posed by the statew ide grievance com m ittee, the superior 

court m ay, at any tim e, w ith cause, term inate an authorized 

house counsel�s registration, tem porarily or perm anently. 

 (2) Notification to O ther S tates. The statew ide bar counsel 

shall be authorized to notify each entity governing the practice 

of law  in the state or territory of the U nited S tates, or the 

D istrict of C olum bia, in w hich the authorized house counsel is 

licensed to practice law , of any disciplinary action against the 

authorized house counsel. 

(g) T ransition

(1) Preapplication Em ploym ent in C onnecticut. The 

perform ance of an applicant�s duties as an em ployee of an 

organization in C onnecticut prior to the effective date of this 

rule shall not be grounds for the denial of registration of such 

applicant if application for registration is m ade w ithin 6  m onths 

of the effective date of this rule. 

 (2) Im m unity from  Enforcem ent Action. A n authorized 

house counsel w ho has been duly registered under this rule 

shall not be subject to enforcem ent action for the unlicensed 

practice of law  for acting as counsel to an organization prior to 

the effective date of this rule. 

 C O M M EN TA RY : Subsection (c) (1) lim its the activities of 

authorized house counsel to providing services to such 

counsel�s em ployer organization, including advice to the 

organization�s directors, officers, em ployees and agents w ith 
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respect to the business and affairs of that organization.  

A uthorized house counsel shall not render services or advice to 

those persons in m atters unrelated to the em ployer 

organization, and m ay not render services to other persons on 

behalf of the organization. For exam ple, authorized house 

counsel for a title insurance com pany w ould not be perm itted 

to render legal services or advice to purchasers of title 

insurance in real estate transactions. 

 Subsection (c) (1) (C ) prohibits authorized house counsel 

from  appearing in the capacity of an attorney before any state 

or m unicipal adm inistrative agency, tribunal or com m ission or 

from  m aking appearances in any court of this state, unless the 

counsel is specially adm itted by such court in a case. The 

provision does not preclude an authorized house counsel from  

appearing before an adm inistrative agency, tribunal or 

com m ission in a capacity other than as an attorney, for 

exam ple as an officer or agent of the corporation. 

 Subsection (c) (3) clarifies the lim ited scope of authority of 

authorized house counsel set forth in subsection (c)(1) and 

specifically prohibits them  from  preparing legal instrum ents or 

docum ents on behalf of anyone other than the em ployer 

organization. For exam ple, authorized house counsel em ployed 

by a bank or a title insurance com pany are clearly prohibited 

from  preparing w ills, trusts, or deeds for custom ers of their 

em ployer organizations. 

The reference in subsection (d)(1) to section 2-8(3) m akes 

clear that the bar exam ining com m ittee w ill be required to 

investigate the good m oral character of applicants under this 

rule to the sam e extent that it does w ith regard to applicants 

to the bar under section 2-8 . 

Sec. 2-16. �A ttorney A ppearing Pro H ac V ice

 A n attorney w ho is in good standing at the bar of another 

state, the D istrict of C olum bia, or the com m onw ealth of Puerto 

R ico, m ay, upon special and infrequent occasion and for good 

cause show n upon w ritten application presented by a m em ber of 

the bar of this state, be perm itted in the discretion of the court 

to participate to such extent as the court m ay prescribe in the 

presentation of a cause or appeal in any court of this state; 

provided, how ever, that (1) such application shall be 

accom panied by the affidavit of the applicant (a) certifying 
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whether such applicant has a grievance pending against him  or 

her in any other jurisdiction, has ever been reprim anded, 

suspended, placed on inactive status, disbarred, or otherwise 

disciplined, or has ever resigned from  the practice of law and, if 

so, setting forth the circum stances concerning such action, (b) 

designating the chief clerk of the superior court for the judicial 

district in which the attorney will be appearing as his or her 

agent upon whom  process and service of notice m ay be served, 

(c) [and] agreeing to register with the statewide grievance 

com m ittee in accordance with the provisions of this chapter 

while appearing in the m atter in this state and for two years 

after the com pletion of the m atter in which the attorney 

appeared, and to notify the statewide grievance com m ittee of 

the expiration of the two year period, and [(c)] (d) identifying the 

num ber of cases in which the attorney has appeared pro hac 

vice in the superior court of this state since the attorney first

[has] appeared pro hac vice in [the state of C onnecticut] this 

state and (2) a m em ber of the bar of this state m ust be present 

at all proceedings and m ust sign all pleadings, briefs and other 

papers filed with the court and assum e full responsibility for 

them  and for the conduct of the cause and of the attorney to 

whom  such privilege is accorded. W here feasible, the application 

shall be m ade to the judge before whom  such cause is likely to 

be tried. If not feasible, the application shall be m ade to the 

adm inistrative judge in the judicial district where the m atter is to 

be tried. G ood cause for according such privilege shall be lim ited 

to facts or circum stances affecting the personal or financial 

welfare of the client and not the attorney. Such facts m ay 

include a showing that by reason of a longstanding attorney-

client relationship predating the cause of action or subject m atter 

of the litigation at bar, the attorney has acquired a specialized 

skill or knowledge with respect to the client�s affairs im portant 

to the trial of the cause, or that the litigant is unable to secure 

the services of C onnecticut counsel. U pon the granting of an 

application to appear pro hac vice, the clerk of the court in 

which the application is granted shall im m ediately notify the 

statewide grievance com m ittee of such action. 

 C O M M EN TA RY : The above changes broaden the m andatory 

reporting requirem ent of the section to include any disciplinary 

history; separate the provisions designating the chief clerk as 
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agent for service of process from the registration provision; and 

require the attorney appearing pro hac vice to notify the 

statew ide grievance committee of the expiration of the tw o year 

period follow ing the completion of the matter for w hich the 

attorney appeared, w hich w ould allow  the statew ide grievance 

committee to deactivate the attorney�s juris number and thereby 

prevent the attorney from receiving an annual attorney 

registration form after the tw o year period. 

Sec. 2-27. Clients� Funds; Lawyer Registration

 (a) C onsistent w ith the requirement of Rule 1.15 of the Rules 

of Professional C onduct each law yer or law  firm shall maintain, 

separate from the law yer�s or the firm�s personal funds, one or 

more accounts accurately reflecting the status of funds handled 

by the law yer or firm as fiduciary or attorney, and shall not use 

such funds for any unauthorized purpose. 

 (b) Each law yer or law  firm maintaining one or more trust 

accounts as defined in Section 2-28 (b) shall keep records of the 

maintenance and disposition of all funds of clients or of third 

persons held by the law yer or firm in a fiduciary capacity from 

the time of receipt to the time of final distribution. Each law yer 

or law  firm shall retain the records required under this section for 

a period of seven years after final distribution of such funds or 

any portion thereof. Specifically, each law yer or law  firm shall 

maintain the follow ing in connection w ith each such trust 

account: 

 (1) a receipt and disbursement journal identifying all deposits 

in and w ithdraw als from the account and show ing the running 

account balance; 

 (2) a separate accounting page or column for each client or 

third person for w hom funds are held show ing (A ) all receipts 

and disbursements and (B) a running account balance; 

 (3) at least quarterly a w ritten reconciliation of trust account 

journals, client ledgers and bank statements; 

 (4) a list identifying all trust accounts as defined in Section 2-

28 (b); and 

 (5) all checkbooks, bank statements, and canceled or voided 

checks. 

 (c) Such books of account and statements of reconciliation, 

and any other records required to be maintained pursuant to 

subsection (b) of this section, shall be made available upon 
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request of the statewide grievance committee or its counsel, or 

the disciplinary counsel for review, examination or audit upon 

receipt of notice by the statewide grievance committee of an 

overdraft notice as provided by Section 2-28 (f). U pon the filing 

of a grievance complaint or a finding of probable cause, such 

records shall be made available upon request of the statewide 

grievance committee, its counsel or the disciplinary counsel for 

review or audit. 

 (d) Each lawyer shall register with the statewide grievance 

committee, on a form devised by the committee, the address of 

the lawyer�s office or offices maintained for the practice of law,

[and] the name and address of [the] every financial institution 

with which the lawyer maintains any account in which the funds 

of more than one client are kept and the identification number of 

any such account, and any other information requested on such 

form. Such registrations will be made on an annual basis and at 

such time as the lawyer changes his or her address or addresses 

or location or identification number of any such trust account in 

which the funds of more than one client are kept. The 

registration forms filed pursuant to this subsection and pursuant 

to Section 2-26 shall not be public; however, all information 

obtained by the statewide grievance committee from these 

forms shall be public, except the following: trust account 

identification numbers; the lawyer�s home address; and the 

lawyer�s birth date. U nless otherwise ordered by the court, all 

non-public information obtained from these forms shall be 

available only to the statewide grievance committee and its 

counsel, the reviewing committees, the grievance panels and 

their counsel, the bar examining committee, the standing 

committee on recommendations for admission to the bar, 

disciplinary counsel, the client security fund committee and its 

counsel, a judge of the superior court, a judge of the U nited 

S tates D istrict C ourt for the D istrict of C onnecticut, any 

grievance committee or other disciplinary authority of the U nited 

S tates D istrict C ourt for the D istrict of C onnecticut or, with the 

consent of the lawyer, to any other person. The registration 

requirements of [T]this subsection shall not apply to judges of 

the supreme, appellate or superior courts, judge trial referees, 

family support magistrates, federal judges, federal magistrate 

judges, federal administrative law judges or federal bankruptcy 

judges. 
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 (e) The statewide grievance committee or its counsel may 

conduct random inspections and audits of accounts maintained 

pursuant to subsection (b) of this section to determine whether 

such accounts are in compliance with this section and Rule 1.15  

of the Rules of Professional C onduct. If any random inspection 

or audit performed under this subsection discloses an apparent 

violation of this section or the Rules of Professional C onduct, the 

matter may be referred to a grievance panel for further 

investigation or to the disciplinary counsel for presentment to the 

superior court. A ny lawyer whose accounts are selected for 

inspection or audit under this section shall fully cooperate with 

the inspection or audit, which cooperation shall not be construed 

to be a violation of Rule 1.6(a) of the Rules of Professional 

C onduct. A ny records, documents or information obtained or 

produced pursuant to a random inspection or audit shall remain 

confidential unless and until a presentment is initiated by the 

disciplinary counsel alleging a violation of Rule 1.15 of the Rules 

of Professional C onduct or of this section, or discipline is 

imposed by the statewide grievance committee or a reviewing 

committee for violations of said rule or this section. Prior to the 

commencement of a presentment or a hearing held pursuant to 

Section 2-35 (c), notice shall be given in writing by the 

statewide grievance committee to any client or third person 

whose identity may be publicly disclosed through the disclosure 

of records obtained or produced in accordance with this 

subsection. Thereafter, public disclosure of such records at a 

presentment or hearing held pursuant to Section 2-35 (c) shall 

be subject to the client or third person having the reasonable 

opportunity to seek a court order restricting publication of any 

such records disclosing confidential information. 

 (f) V iolation of this section shall constitute misconduct. 

 C O M M EN TA RY : The above changes codify the S tatewide 

G rievance C ommittee�s policy regarding public and confidential 

information that is derived from the attorney registration 

process. 

Sec. 2-35. Action by Statewide Grievance Committee or 

Reviewing Committee 

 (a) U pon receipt of the record from a grievance panel, the 

statewide grievance committee may assign the case to a 
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reviewing committee which shall consist of at least three 

members of the statewide grievance committee, at least one 

third of whom are not attorneys. The statewide grievance 

committee may, in its discretion, reassign the case to a different 

reviewing committee. The committee shall regularly rotate 

membership on reviewing committees and assignments of 

complaints from the various grievance panels. A n attorney who 

maintains an office for the practice of law in the same judicial 

district as the respondent may not sit on the reviewing 

committee for that case. 

 (b) The statewide grievance committee and the reviewing 

committee shall have the power to issue a subpoena to compel 

any person to appear before it to testify in relation to any matter 

deemed by the statewide grievance committee or the reviewing 

committee to be relevant to the complaint and to produce before 

it for examination any books or papers which, in its judgment, 

may be relevant to such complaint. A ny such testimony shall be 

on the record. 

 (c) If the grievance panel determined that probable cause 

exists that the respondent is guilty of misconduct, the statewide 

grievance committee or the reviewing committee shall hold a 

hearing on the complaint. If the grievance panel determined that 

probable cause does not exist, but filed the matter with the 

statewide grievance committee because the complaint alleges 

that a crime has been committed, the statewide grievance 

committee or the reviewing committee shall review the 

determination of no probable cause, take evidence if it deems it 

appropriate and, if it determines that probable cause does exist, 

shall take the following action: (1) if the statewide grievance 

committee reviewed the grievance panel�s determination, it shall 

hold a hearing concerning the complaint or assign the matter to 

a reviewing committee to hold the hearing; or (2) if a reviewing 

committee reviewed the grievance panel�s determination, it shall 

hold a hearing concerning the complaint or refer the matter to 

the statewide grievance committee which shall assign it to 

another reviewing committee to hold the hearing. A t least two of 

the same members of a reviewing committee shall be physically 

present at all hearings held by such reviewing committee. U nless 

waived by the disciplinary counsel and the respondent, the 

remaining member of the reviewing committee shall obtain and 

review the transcript of each such hearing and shall participate in 
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the committee�s determination. The review by the statewide 

grievance committee or reviewing committee of a grievance 

panel determination that probable cause exists shall not be 

limited to the grievance panel determination. The statewide 

grievance committee or reviewing committee may review the 

entire record and determine whether any allegation in the 

complaint, or any issue arising from the review of the record or 

arising during any hearing on the complaint, supports a finding 

of probable cause of misconduct. If either the statewide 

grievance committee or the reviewing committee determines that 

probable cause does exist, it shall issue a written notice which 

shall include but not be limited to the following: (i) a description 

of the factual allegation or allegations that were considered in 

rendering the determination; and (ii) for each such factual 

allegation, an identification of the specific provision or provisions 

of the applicable rules governing attorney conduct considered in 

rendering the determination. [A ll hearings following a 

determination of probable cause shall be public and on the 

record.] The statewide grievance committee or reviewing 

committee shall not make a probable cause determination based, 

in full or in part, on a claim of misconduct not alleged in the 

complaint without first notifying the respondent that it is 

[considering] contemplating such action and affording the 

respondent the opportunity to be heard. A ll hearings following a 

determination of probable cause shall be public and on the 

record, except for contemplated probable cause hearings which 

shall be confidential unless the Respondent requests that such 

hearing be public.

 (d) The complainant and respondent shall be entitled to be 

present at all hearings and other proceedings on the complaint at 

which testimony is given and to have counsel present. A t all 

hearings the respondent shall have the right to be heard in the 

respondent�s own defense and by witnesses and counsel. The 

disciplinary counsel shall pursue the matter before the statewide 

grievance committee or reviewing committee. The disciplinary 

counsel and the respondent shall be entitled to examine or cross-

examine witnesses. A t the conclusion of the evidentiary phase 

of a hearing, the complainant, the disciplinary counsel and the 

respondent shall have the opportunity to make a statement, 

either individually or through counsel. The statewide grievance 

committee or reviewing committee may request oral argument. 
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 (e) Within ninety days of the date the grievance panel filed its 

determ ination w ith the statew ide grievance com m ittee pursuant 

to Section 2-32 (i), the review ing com m ittee shall render a final 

w ritten decision dism issing the com plaint, im posing sanctions 

and conditions as authorized by Section 2-37 or directing the 

disciplinary counsel to file a presentm ent against the respondent 

in the superior court and file it w ith the statew ide grievance 

com m ittee. Where there is a final decision dism issing the 

com plaint, the review ing com m ittee m ay give notice in a w ritten 

sum m ary order to be follow ed by a full w ritten decision. The 

review ing com m ittee�s record in the case shall consist of a copy 

of all evidence it received or considered, including a transcript of 

any testim ony heard by it, and its decision. The record shall also 

be sent to the statew ide grievance com m ittee. The review ing 

com m ittee shall forw ard a copy of the final decision to the 

com plainant, the disciplinary counsel, the respondent, and the 

grievance panel to w hich the com plaint w as forw arded. The 

decision shall be a m atter of public record if [it results in the 

im position of discipline] the grievance com plaint is not 

dism issed. The review ing com m ittee m ay file a m otion for 

extension of tim e not to exceed thirty days w ith the statew ide 

grievance com m ittee w hich shall grant the m otion only upon a 

show ing of good cause. If the review ing com m ittee does not 

com plete its action on a com plaint w ithin the tim e provided in 

this section, the statew ide grievance com m ittee shall, on m otion 

of the com plainant or the respondent or on its ow n m otion, 

inquire into the delay and determ ine the appropriate course of 

action. Enforcem ent of the final decision, including the 

publication of the notice of a reprim and pursuant to Section 2-

54, shall be stayed for thirty days from  the date of the issuance 

to the parties of the final decision. In the event the respondent 

tim ely subm its to the statew ide grievance com m ittee a request 

for review  of the final decision of the review ing com m ittee, such 

stay shall rem ain in full force and effect pursuant to Section 2-

38 (b). 

 (f) If the review ing com m ittee finds probable cause to believe 

the respondent has violated the crim inal law  of this state, it shall 

report its findings to the chief state�s attorney. 

 (g) Within thirty days of the issuance to the parties of the 

final decision by the review ing com m ittee, the respondent m ay 

subm it to the statew ide grievance com m ittee a request for 
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review of the decision. Any request for review subm itted under 

this section m ust specify the basis for the request, including, but 

not lim ited to a claim  or claim s that the reviewing com m ittee�s 

findings, inferences, conclusions or decision is or are: (1) in 

violation of constitutional, rules of practice or statutory 

provisions; (2) in excess of the authority of the reviewing 

com m ittee; (3) m ade upon unlawful procedure; (4) affected by 

other error of law; (5) clearly erroneous in view of the reliable, 

probative, and substantial evidence on the whole record; or (6) 

arbitrary or capricious or characterized by abuse of discretion or 

clearly unwarranted exercise of discretion and the specific basis 

for such claim  or claim s. For grievance com plaints filed on or 

after January 1, 2004, the respondent shall serve a copy of the 

request for review on disciplinary counsel in accordance with 

Sections 10-12 through 10-17. W ithin fourteen days of the 

respondent�s subm ission of a request for review, disciplinary 

counsel m ay file a response. D isciplinary counsel shall serve a 

copy of the response on the respondent in accordance with 

Sections 10-12 through 10-17. N o reply to the response shall be 

allowed. 

 (h) If, after its review of a com plaint pursuant to this section 

that was forwarded to the statewide grievance com m ittee 

pursuant to Section 2-32 (i) (2), a reviewing com m ittee agrees 

with a grievance panel�s determ ination that probable cause does 

not exist that the attorney is guilty of m isconduct and there has 

been no finding of probable cause by the statewide grievance 

com m ittee or a reviewing com m ittee, the reviewing com m ittee 

shall have the authority to dism iss the com plaint within the tim e 

period set forth in subsection (e) of this section without review 

by the statewide grievance com m ittee. The reviewing com m ittee 

shall file its decision dism issing the com plaint with the statewide 

grievance com m ittee along with the record of the m atter and 

shall send a copy of the decision to the com plainant, the 

respondent, and the grievance panel to which the com plaint was 

assigned.

 (i) If the statewide grievance com m ittee does not assign a 

com plaint to a reviewing com m ittee, it shall have one hundred 

and twenty days from  the date the panel�s determ ination was 

filed with it to render a decision dism issing the com plaint, 

im posing sanctions and conditions as authorized by Section 2-37 

or directing the disciplinary counsel to file a presentm ent against 
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the respondent. The decision shall be a matter of public record. 

The failure of a review ing committee to complete its action on a 

complaint w ithin the period of time provided in this section shall 

not be cause for dismissal of the complaint. If the statew ide 

grievance committee finds probable cause to believe that the 

respondent has violated the criminal law  of this state, it shall 

report its findings to the chief state�s attorney. 

 C O M M EN TA RY : The revision to subsection (c) distinguishes 

hearings held after a finding of probable cause, w hich are public, 

from those held prior to a finding of probable cause, w hich are 

not public unless the respondent requests that they be public. 

 The revision to subsection (e) makes the language of the 

subsection consistent w ith Section 2-50. 

Sec. 2-38. Appeal from Decision of Statewide Grievance 

C ommittee or Reviewing C ommittee to Reprimand 

 (a) A  respondent may appeal to the superior court a decision 

by the statew ide grievance committee or a review ing committee 

reprimanding the respondent, except that a respondent may not 

appeal a decision by a review ing committee reprimanding the 

respondent if the respondent has not timely requested a review  

of the decision by the statew ide grievance committee under 

Section 2-35 (g). W ithin thirty days from the issuance, pursuant 

to Section 2-36, of the decision of the statew ide grievance 

committee, the respondent shall: (1) file the appeal w ith the 

clerk of the superior court for the judicial district of H artford and 

(2) mail a copy of the appeal by certified mail, return receipt 

requested, to the office of the statew ide bar counsel as agent 

for the statew ide grievance committee and to the office of the 

chief disciplinary counsel.

 (b) Enforcement of a final decision by the statew ide 

grievance committee reprimanding the respondent pursuant to 

Section 2-35 (i), including the publication of the notice of 

reprimand in accordance w ith Section 2-54, shall be stayed for 

thirty days from the issuance to the parties of such decision. 

Enforcement of a decision by a review ing committee 

reprimanding the respondent, including the publication of the 

notice of reprimand in accordance w ith Section 2-54, shall be 

stayed for thirty days from the issuance to the parties of the 

final decision of the review ing committee pursuant to Section 2-
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35 (g). If within that period the respondent files with the 

statewide grievance com m ittee a request for review of the 

reviewing com m ittee�s decision, the stay shall rem ain in effect 

for thirty days from  the issuance by the statewide grievance 

com m ittee of its final decision pursuant to Section 2-36. If the 

respondent tim ely com m ences an appeal pursuant to subsection 

(a) of this section, such stay shall rem ain in full force and effect 

until the conclusion of all proceedings, including all appeals, 

relating to the decision reprim anding the respondent. If at the 

conclusion of all proceedings, the decision reprim anding the 

respondent is rescinded, the com plaint shall be deem ed 

dism issed as of the date of the reprim and decision for all 

purposes, including the application of Section 2-50 (b). A n 

application to term inate the stay m ay be m ade to the court and 

shall be granted if the court is of the opinion that the appeal is 

taken only for delay or that the due adm inistration of justice 

requires that the stay be term inated. 

 (c) W ithin thirty days after the service of the appeal, or 

within such further tim e as m ay be allowed by the court, the 

statewide bar counsel shall transm it to the reviewing court a 

certified copy of the entire record of the proceeding appealed 

from , which shall include the grievance panel�s record in the 

case, as defined in Section 2-32 (i), and a copy of the statewide 

grievance com m ittee�s record or the reviewing com m ittee�s 

record in the case, which shall include a transcript of any 

testim ony heard by it or by a reviewing com m ittee which is 

required by rule to be on the record, any decision by the 

reviewing com m ittee in the case, any requests filed pursuant to 

Section 2-35 (g) of this section, and a copy of the statewide 

grievance com m ittee�s decision on the request for review. By 

stipulation of all parties to such appeal proceedings, the record 

m ay be shortened. The court m ay require or perm it subsequent 

corrections or additions to the record. 

 (d) The appeal shall be conducted by the court without a jury 

and shall be confined to the record. If alleged irregularities in 

procedure before the statewide grievance com m ittee or 

reviewing com m ittee are not shown in the record, proof lim ited 

thereto m ay be taken in the court. The court, upon request, shall 

hear oral argum ent. 

 (e) The respondent shall file a brief within thirty days after 

the filing of the record by the statewide bar counsel. The 
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disciplinary counsel shall file his or her brief within thirty days of 

the filing of the respondent�s brief. U nless perm ission is given by 

the court for good cause shown, briefs shall not exceed thirty-

five pages. 

 (f) U pon appeal, the court shall not substitute its judgm ent 

for that of the statewide grievance com m ittee or reviewing 

com m ittee as to the weight of the evidence on questions of fact. 

The court shall affirm  the decision of the com m ittee unless the 

court finds that substantial rights of the respondent have been 

prejudiced because the com m ittee�s findings, inferences, 

conclusions, or decisions are: (1) in violation of constitutional, 

rules of practice or statutory provisions; (2) in excess of the 

authority of the com m ittee; (3) m ade upon unlawful procedure; 

(4) affected by other error of law; (5) clearly erroneous in view 

of the reliable, probative, and substantial evidence on the whole 

record; or (6) arbitrary or capricious or characterized by abuse of 

discretion or clearly unwarranted exercise of discretion. If the 

court finds such prejudice, it shall sustain the appeal and, if 

appropriate, rescind the action of the statewide grievance 

com m ittee or take such other action as m ay be necessary. For 

purposes of further appeal, the action taken by the superior 

court hereunder is a final judgm ent. 

 (g) In all appeals taken under this section, costs m ay be 

taxed in favor of the statewide grievance com m ittee in the sam e 

m anner, and to the sam e extent, that costs are allowed in 

judgm ents rendered by the superior court. N o costs shall be 

taxed against the statewide grievance com m ittee, except that 

the court m ay, in its discretion, award to the respondent 

reasonable fees and expenses if the court determ ines that the 

action of the com m ittee was undertaken without any substantial 

justification. �Reasonable fees and expenses� m eans any 

expenses not in excess of $7500 which the court finds were 

reasonably incurred in opposing the com m ittee�s action, 

including court costs, expenses incurred in adm inistrative 

proceedings, attorney�s fees, witness fees of all necessary 

witnesses, and such other expenses as were reasonably 

incurred.

 C O M M EN TA RY : The above change is proposed because the 

D isciplinary C ounsel�s O ffice defends appeals from  decisions of 
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the Statewide Grievance Committee or Reviewing Committees 

to reprimand a respondent. 

(NEW) Sec. 2-44A. Definition of The Practice of Law 

 (a) General D efinition: The practice of law is ministering to 

the legal needs of another person and applying legal principles 

and judgment to the circumstances or objectives of that 

person. This includes, but is not limited to: 

 (1) H olding oneself out in any manner as an attorney, 

lawyer, counselor, advisor or in any other capacity which 

directly or indirectly represents that such person is either (a) 

qualified or capable of performing or (b) is engaged in the 

business or activity of performing any act constituting the 

practice of law as herein defined. 

 (2) Giving advice or counsel to persons concerning or with 

respect to their legal rights or responsibilities or with regard to 

any matter involving the application of legal principles to 

rights, duties, obligations or liabilities. 

 (3) D rafting any legal document or agreement involving or 

affecting the legal rights of a person. 

 (4) Representing any person in a court, or in a formal 

administrative adjudicative proceeding or other formal dispute 

resolution process or in any administrative adjudicative 

proceeding in which legal pleadings are filed or a record is 

established as the basis for judicial review. 

 (5) Giving advice or counsel to any person, or representing 

or purporting to represent the interest of any person, in a 

transaction in which an interest in property is transferred 

where the advice or counsel, or the  representation or 

purported representation, involves (a) the preparation, 

evaluation, or interpretation of documents related to such 

transaction or to implement such transaction or (b) the 

evaluation or interpretation of procedures to implement such 

transaction, where such transaction, documents, or procedures 

affect the legal rights, obligations, liabilities or interests of 

such person, and 

 (6) Engaging in any other act which may indicate an 

occurrence of the authorized practice of law in the State of 

Connecticut as established by case law, statute, ruling or other 

authority.
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 �Documents� includes, but is not limited to, contracts, 

deeds, easements, mortgages, notes, releases, satisfactions, 

leases, options, articles of incorporation and other corporate 

documents, articles of organization and other limited liability 

company documents, partnership agreements, affidavits, 

prenuptial agreements, w ills, trusts, family settlement 

agreements, pow ers of attorney, notes and like or similar 

instruments; and pleadings and any other papers incident to 

legal actions and special proceedings. 

 The term �person� includes a natural person, corporation, 

company, partnership, firm, association, organization, society, 

labor union, business trust, trust, financial institution, 

governmental unit and any other group, organization or entity 

of any nature, unless the context otherw ise dictates. 

 The term �C onnecticut law yer� means a natural person 

w ho has been duly admitted to practice law  in this S tate and 

w hose privilege to do so is then current and in good standing 

as an active member of the bar of this S tate. 

 (b) Exceptions. W hether or not it constitutes the practice of 

law , the follow ing activities by any person are permitted: 

 (1) S elling legal document forms previously approved by a 

C onnecticut law yer in any format. 

 (2) A cting as a lay representative authorized by 

administrative agencies or in administrative hearings solely 

before such agency or hearing w here: 

 (A ) Such services are confined to representation before 

such forum or other conduct reasonably ancillary to such 

representation; and 

 (B) Such conduct is authorized by statute, or the special 

court, department or agency has adopted a rule expressly 

permitting and regulating such practice. 

 (3) S erving in a neutral capacity as a mediator, arbitrator, 

conciliator or facilitator. 

 (4) Participating in labor negotiations, arbitrations, or 

conciliations arising under collective bargaining rights or 

agreements.

 (5) Providing clerical assistance to another to complete a 

form provided by a court for the protection from abuse, 

harassment and violence w hen no fee is charged to do so. 

 (6) A cting as a legislative lobbyist. 
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 (7) Serving in a neutral capacity as a clerk or a court 

em ployee providing inform ation to the public. 

 (8 ) Perform ing activities w hich are preem pted by Federal 

law .

 (9 ) Perform ing statutorily authorized services as real estate 

agent or broker licensed by the State of C onnecticut. 

 (10 ) Preparing tax returns and perform ing any other 

statutorily authorized services as a certified public accountant, 

enrolled IRS agent, public accountant, public bookkeeper, or 

tax preparer. 

 (11 ) Perform ing such other activities as the courts of 

C onnecticut have determ ined do not constitute the unlicensed 

or unauthorized practice of law . 

 (12 ) U ndertaking pro se representation, or practicing law  

authorized by a lim ited license to practice. 

 (c) N onlaw yer A ssistance: N othing in this rule shall affect 

the ability of nonlaw yer assistants to act under the supervision 

of a law yer in com pliance w ith Rule 5.3  of the Rules of 

Professional C onduct. 

 (d) G eneral Inform ation: N othing in this rule shall affect the 

ability of a person or entity to provide inform ation of a general 

nature about the law  and legal procedures to m em bers of the 

public.

 (e) G overnm ental A gencies: N othing in this rule shall affect 

the ability of a governm ental agency to carry out its 

responsibilities as provided by law . 

 (f) Professional Standards: N othing in this rule shall be 

taken to define or affect standards for civil liability or 

professional responsibility. 

 (g) U nauthorized Practice: If a person w ho is not authorized 

to practice law  is engaged in the practice of law , that person 

shall be subject to the civil and crim inal penalties of this 

jurisdiction.

 C O M M EN TA RY : This rule w ould establish a clear definition 

of the practice of law  and thereby m ake clear w hat is the 

unauthorized practice of law . 
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Sec. 2-50. Records of Statewide Grievance Committee, 

Reviewing Committee and Grievance Panel 

 (a) The statewide grievance committee shall maintain the 

record of each grievance proceeding. The record in a grievance 

proceeding shall consist of the following: 

 (1 ) The grievance panel�s record as set forth in Section 2-32 

(i); 

 (2 ) The reviewing committee�s record as set forth in Section 

2-35 (e); 

 (3 ) The statewide grievance committee�s record; 

 (4 ) A ny probable cause determinations issued by the 

statewide grievance committee or a reviewing committee; 

 (5 ) Transcripts of hearings held before the statewide 

grievance committee or a reviewing committee; 

 (6 ) The reviewing committee�s proposed decision; 

 (7 ) A ny statement submitted to the statewide grievance 

committee concerning a proposed decision; 

 (8 ) The statewide grievance committee�s final decision; 

 (9 ) The reviewing committee�s final decision; 

 (10 ) A ny request for review submitted to the statewide 

grievance committee concerning a reviewing committee�s 

decision; and 

 (11) The statewide grievance committee�s decision on the 

request for review. 

 (b) The following records of the statewide grievance 

committee shall be non-public: 

 (1 ) A ll records pertaining to grievance complaints that have 

been decided by a local grievance committee prior to July 1, 

1986. 

 (2 ) A ll records pertaining to grievance complaints that have 

been filed on or after July 1, 1986, and that have been 

dismissed by a grievance panel, by the statewide grievance 

committee or by a reviewing committee. For purposes of this 

section, all grievance complaints that were pending before a 

grievance panel on July 1, 1986 shall be deemed to have been 

filed on that date. 

 (3 ) A ll records of complaints dismissed pursuant to Section 

2-32 (a) (2 ). 

 (4 ) A ll records of the statewide grievance committee and 

grievance panels pertaining to grievance proceedings that have 

been concluded by: (A ) a final judgment of the superior court, 



Page 82C May 8, 2007CONNECTICUT LAW JOURNAL

after all appeals are exhausted, in a proceeding under Section 2-

38 rescinding a reprim and, including a judgm ent directed on an 

appeal from  the superior court; (B) a final judgm ent of the 

superior court, after all appeals are exhausted, in a proceeding 

com m enced pursuant to Section 2-47, dism issing a 

presentm ent, including a judgm ent directed on an appeal from  

the superior court; or (C ) a final judgm ent of the superior court, 

after all appeals are exhausted, dism issing a proceeding 

com m enced pursuant to Sections 2-39 through 2-46 or Section 

2-52, including a judgm ent directed on an appeal from  the 

superior court. 

 (5) A ll records of pending grievance com plaints in w hich 

probable cause has not yet been determ ined. 

 (c) U nless otherw ise ordered by the court, all non-public 

records shall be available only to the statew ide grievance 

com m ittee [or] and its counsel, the review ing com m ittees, the 

grievance panels [or] and their counsel, the bar exam ining 

com m ittee, the standing com m ittee on recom m endations for 

adm ission to the bar, disciplinary counsel, the client security 

fund com m ittee [or] and its counsel, a judge of the superior 

court, a judge of the U nited S tates D istrict C ourt for the D istrict 

of C onnecticut, any grievance com m ittee or other disciplinary 

authority of the U nited S tates D istrict C ourt for the D istrict of 

C onnecticut or, w ith the consent of the respondent, to any other 

person. Such records m ay be used or considered in any 

subsequent disciplinary or client security fund proceeding 

pertaining to the respondent. 

 (d) The follow ing records of the statew ide grievance 

com m ittee shall be public: 

 (1) Prior to a final decision being issued by the statew ide 

grievance com m ittee or a review ing com m ittee, the follow ing 

portions of the record: (A ) the grievance panel�s probable cause 

determ ination(s); (B) any probable cause determ ination(s) issued 

by the statew ide grievance com m ittee or a review ing com m ittee 

and, (C ) transcripts of any public hearings held follow ing a 

determ ination that probable cause exists. 

 (2) A fter a final decision has been issued by the statew ide 

grievance com m ittee or a review ing com m ittee, all records 

pertaining to grievance com plaints that have been filed on or 

after July 1, 1986, and that have not been dism issed or are not 

otherw ise classified by this rule as non-public. 
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 (e) Any respondent who was the subject of a complaint in 

which the respondent was misidentified and the complaint was 

dismissed shall be deemed to have never been subject to 

disciplinary proceedings with respect to that complaint and may 

so swear under oath. 

C O M M EN TARY : The above changes make clear that when 

non-public disciplinary records are available to a specified 

entity, those records are also available to that entity�s counsel 

and vice versa. The changes also add the C onnecticut Bar 

Examining C ommittee as an entity to which non-public 

disciplinary records are available. 

Sec. 2-52. Resignation of A ttorney 

 (a) The superior court may, under the procedure provided 

herein, permit the resignation of an attorney whose conduct is 

the subject of investigation by a grievance panel, a reviewing 

committee or the statewide grievance committee or against 

whom a presentment for misconduct under Section 2-47 is 

pending. 

 (b) Such resignation shall be in writing, signed by the 

attorney, and filed in sextuplicate with the clerk of the superior 

court in the judicial district in which the attorney resides, or if 

the attorney is not a resident of this state, to the superior court 

in H artford. The clerk shall forthwith send one copy to the 

grievance panel, one copy to the statewide bar counsel, one 

copy to disciplinary counsel, one copy to the state�s attorney, 

and one copy to the standing committee on recommendations 

for admission to the bar. Such resignation shall not become 

effective until accepted by the court after a hearing following a 

report by the statewide grievance committee [that the 

investigation has been completed], whether or not the attorney 

seeking to resign shall, in the resignation, waive the privilege of 

applying for readmission to the bar at any future time. 

 C O M M EN TARY : The above change is made for clarity. 

Sec. 7-13. � C rim inal/M otor V ehicle Files and Records

 (a) U pon the disposition of any criminal case, except a case 

in which a felony or a capital felony conviction resulted, or any 

motor vehicle case, including any matter brought pursuant to the 

commission of an infraction or a violation, the file may be 
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stripped of all papers except (1) the executed arrest warrant and 

original affidavit in support of probable cause, the 

m isdem eanor/m otor vehicle sum m ons, prosecutorial sum m ons or 

the com plaint ticket, (2) the uniform  arrest report, (3 ) the 

inform ation or indictm ent and any substitute inform ation, (4 ) a 

written plea of nolo contendere, (5) docum ents relating to 

program s for adjudication and treatm ent as a youthful offender, 

program s relating to fam ily violence education, com m unity 

service labor, accelerated pretrial rehabilitation, pretrial drug 

education, pretrial alcohol education and treatm ent, 

determ ination of com petency to stand trial or suspension of 

prosecution or any other program s for adjudication or treatm ent 

which m ay be created from  tim e to tim e, (6) any official 

receipts, (7) the judgm ent m ittim us, (8) any written notices of 

rights, (9 ) orders regarding probation, (10) any exhibits on file, 

(11) any transcripts on file of proceedings held in the m atter, 

and (12) the transaction sheet. 

 (b) U nless otherwise ordered by the court, the copy of the 

application for a search warrant and affidavits filed pursuant to 

G eneral S tatutes § 54-33c shall be destroyed upon the 

expiration of three years from  the filing of the copy of the 

application and affidavits with the clerk. 

 (c) Except as otherwise provided, the papers stripped from  

the court file m ay be destroyed upon the expiration of ninety 

days from  the date of disposition of the case. 

 (d) U pon the disposition of any crim inal or m otor vehicle case 

in which the defendant has been released pursuant to a bond, 

the clerk shall rem ove the bond form  from  the file and m aintain it 

in the clerk�s office for such periods as determ ined by the chief 

court adm inistrator. 

 (e) U pon the disposition of any crim inal or m otor vehicle case 

in which property is seized, whether pursuant to a search 

warrant, an arrest, an in rem  proceeding or otherwise, the clerk 

shall rem ove the executed search warrant, if any, papers relating 

to any in rem  proceedings, if any, and the inventory of the 

seized property from  the court file and m aintain them  in the 

clerk�s office during the pendency of proceedings to dispose of 

the property and for such further periods as determ ined by the 

chief court adm inistrator. 
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 (f) In cases in which there has been neither a conviction nor 

the paym ent of a fine on any charge, the file shall be destroyed 

upon the expiration of three years from  the date of disposition. 

 (g) In cases in which a fine has been paid pursuant to an 

infraction or a violation, the file shall be destroyed upon the 

expiration of five years from  the date of disposition. 

 (h) In cases in which there has been a conviction of a 

m isdem eanor charge but not a conviction of a felony charge, the 

file shall be destroyed upon the expiration of ten years from  the 

date of disposition. 

 (i) In cases in which there has been a conviction of a felony 

charge but not a conviction of a capital felony charge, the file, all 

exhibits and the transcripts of all proceedings held in the m atter 

shall be destroyed upon the expiration of twenty years from  the 

date of disposition or upon the expiration of the sentence, 

whichever is later. 

 (j) In cases in which there has been a conviction of a capital 

felony charge, the file, all exhibits and the transcripts of all 

proceedings held in the m atter shall be destroyed upon the 

expiration of twenty-five years from  the death of the person 

convicted. 

 (k) The file and records in any case in which an individual is 

adjudged a youthful offender shall be retained for ten years. 

 (l) The file in any case in which the disposition is not guilty 

by reason of m ental disease or defect shall be retained for 

seventy-five years. 

 (m ) Investigatory grand jury records shall be retained 

perm anently.

 C O M M EN TA RY : Subsection (m ) establishes a retention 

period for the records of investigatory grand juries. 

PROPOSED AMENDMENTS TO THE CIVIL RULES 

Sec. 11-14. � Short Calendar; Frequency; Tim e; Lists 

 S hort calendar sessions shall be held in each judicial district 

and geographical area at least once each m onth, the date, hour 

and place to be fixed by the presiding judge upon due notice to 

the clerk. The caseflow coordinator or clerk, in consultation 

with the presiding judge, shall determ ine the num ber of lists, 

such as whether there shall be separate lists for fam ily 

relations m atters and foreclosures, and whether various 
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portions of any one list shall be scheduled for different days 

and for different hours of the sam e day. [The lists] N otice of 

the assigned date and tim e of the m otion shall be [printed and 

distributed] provided to attorneys and pro se parties of record 

[in cases appearing therein].

 C O M M EN TA RY : The above change w ould allow  notice to 

be provided by other m eans, including electronic notice and 

the online posting of calendars. U nder the current rule the 

Judicial B ranch m ust provide printed lists to attorneys and pro 

se parties of record. 

Sec. 11-18. � O ral A rgum ent of M otions in C ivil M atters 

 (a) O ral argum ent is at the discretion of the judicial 

authority except as to m otions to dism iss, m otions to strike, 

m otions for sum m ary judgm ent, m otions for judgm ent of 

foreclosure, and m otions for judgm ent on the report of an 

attorney trial referee and/or hearing on any objections thereto. 

For those m otions, oral argum ent shall be a m atter of right, 

provided:

 (1) the m otion has been m arked ready for adjudication in 

accordance w ith the procedure indicated in the notice that 

accom panies the short calendar on w hich the m otion appears, 

and

 (2) the m ovant indicates at the bottom  of the first page of 

the m otion or on a reclaim  slip that oral argum ent or testim ony 

is desired or 

 (3) a nonm oving party files and serves on all other parties 

pursuant to S ections 10-12  through 10-17, w ith proof of 

service endorsed thereon, a w ritten notice stating the party�s 

intention to argue the m otion or present testim ony. Such a 

notice shall be filed on or before the third day before the date 

of the short calendar date and shall contain (A ) the nam e of 

the party filing the m otion and (B) the date of the short 

calendar on w hich the m atter appears. 

 (b) A s to any m otion for w hich oral argum ent is of right 

and as to any other m otion for w hich the judicial authority 

grants or, in its ow n discretion, requires argum ent or 

testim ony, the date for argum ent or testim ony shall be set by 

the judge to w hom  the m otion is assigned. 
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 (c) If a case has been designated for argument as of right 

or by the judicial authority but a date for argument or 

testimony has not been set w ithin thirty days of the date the 

motion w as marked ready, the movant may reclaim the 

motion.

 (d) Failure to appear and present argument on the date set 

by the judicial authority shall constitute a w aiver of the right to 

argue unless the judicial authority orders otherw ise. 

 (e) N otw ithstanding the above, all motions to w ithdraw  

appearance, except those under S ection 3-9  (b), and any other 

motions designated by the chief court administrator in the civil 

short calendar standing order shall be set dow n for oral 

argument.

 C O M M EN TA R Y : The above change w ould provide 

uniformity statew ide w ith regard to matters that are arguable. 

Sec. 13-3. �Materials Prepared in Anticipation of Litigation; 

Statem ents of Parties

 (a) Subject to the provisions of Section 13-4, a party may 

obtain discovery of documents and tangible things otherw ise 

discoverable under Section 13-2 and prepared in anticipation of 

litigation or for trial by or for another party or by or for that other 

party�s representative only upon a show ing that the party 

seeking discovery has substantial need of the materials in the 

preparation of the case and is unable w ithout undue hardship to 

obtain the substantial equivalent of the materials by other 

means. In ordering discovery of such materials w hen the 

required show ing has been made, the judicial authority shall not 

order disclosure of the mental impressions, conclusions, 

opinions, or legal theories of an attorney or other representative 

of a party concerning the litigation. 

 (b) A  party may obtain, w ithout the show ing required under 

this section, discovery of the party�s ow n statement and of any 

nonprivileged statement of any other party concerning the action 

or its subject matter. 

 (c) A  party may obtain, w ithout the show ing required under 

this section, discovery of any recording, by film, photograph, 

video tape, audio tape or any other digital or electronic means, 

of the requesting party and of any recording of any other party 

concerning the action or the subject matter, thereof, including 

any transcript of such recording. A  party may obtain information 
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identifying any such recording and transcript, if one w as 

created, prior to the deposition of the party w ho is the subject 

of the recording; but the person from  w hom  discovery is sought 

shall not be required to produce the recording or transcript until 

thirty days after the com pletion of the deposition of the party 

w ho is the subject of the recording or sixty days prior to the 

date the case is assigned to com m ence trial, w hichever is 

earlier; except that if a deposition of the party w ho is the 

subject of the recording w as not taken, the recording and 

transcript shall be produced sixty days prior to the date the case 

is assigned to com m ence trial. If a recording w as created w ithin 

such sixty day period, the recording and transcript m ust be 

produced im m ediately. N o such recording or transcript is 

required to be identified or produced if neither it nor any part 

thereof w ill be introduced into evidence at trial. H ow ever, if any 

such recording or part or transcript thereof is required to be 

identified or produced, all recordings and transcripts thereof of 

the subject of the recording party shall be identified and 

produced, rather than only those recordings, or transcripts or 

parts thereof that the producing party intends to use or 

introduce at trial.

 C O M M EN TA RY : Section 13-3 (c) is based on the position 

concerning the discoverability of pretrial surveillance m aterials 

taken in the m ajority of decisions from  other jurisdictions w here 

the issue w as not addressed by a specific rule. See, e.g., 

DiMichel v. South Buffalo Railway Co., 80  N .Y .Ed. 184, 604 

N .E.Ed. 63, 590 N .Y .S.2d 1 (1992), cert. denied, 510 U .S. 816 

(1993), W olford v. Joellen Sm ith Psychiatric H ospital, PIA , 693  

So.2d 1164 (La. 1997); Shenk v. Berger, 86 M d. 498, 587  

A .2d 551 (1991); Dodson v. Persell, 390 So.2d 704, 19  A .L.R. 

4th 1228 (Fla. 1980), on rem and, 393 So. 2d 1008 (Fla. A pp. 

1980); Jenkins v. Rainner, 69 N .J. 50, 350 A .2d 473 (1976); 

Snead v. A m erican Export-Ibrandsten Lines, Inc., 59 F.R.D . 148 

(E.D .Pa. 1973). This section perm its discovery of the content of 

such m aterials only after the party obtaining the surveillance 

m aterial has had an opportunity to depose the subject of the 

surveillance. It differs from  the rule in N ew  Y ork, codified in 

C PLR  3101(i), enacted in 1993, w hich m akes such m aterial 

freely discoverable. The description of the m aterial discoverable 

is taken from  C PLR  3101(i). The surveillance m aterial 
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discoverable is limited to material concerning surveillance of a 

�party� as defined in Practice Book Section 13-1 (2). D iscovery 

of pretrial surveillance material is subject to the general 

limitation of Practice Book Section 13-2 that only information 

and documents �w hich are not privileged� are discoverable. 

Section 13-3 (c) is applicable to family matters pursuant to 

Practice Book Section 25-31. Section 13-3 is not applicable to 

juvenile matters or criminal matters. 

Sec. 17-53. Summary Process Executions 

 W henever a summary process execution is requested 

because of a violation of a term in a judgment by stipulation or a 

judgment w ith a stay of execution beyond the statutory stay, a 

hearing shall be required. If the violation consists of nonpayment 

of a sum certain, an affidavit of noncompliance w ith service 

certified in accordance w ith Sections 10-12 through 10-17 shall 

be accepted in lieu of a hearing unless an [objection] affidavit 

objecting to the execution is filed by the defendant prior to the 

issuance of the execution. If no objection is filed, [T]the

execution shall issue on the third business day after the filing of 

the affidavit of noncompliance.

 C O M M EN TA RY : This amendment w ill generally conform the 

rule to the practice of the courts. The form that is currently 

provided for pro se defendants to object to executions is 

signed by those defendants under oath. 

Sec. 24 -10 . � Service of Small C laims W rit and N otice of Suit 

 (a) Except as provided in subsection (b) of this section, the 

clerk shall send the w rit and notice of suit and answ er form by 

first class mail separately to each defendant w ho is not an out-

of-state corporation to one or more of the addresses supplied 

by the plaintiff. The clerk shall document the mailing date, and 

the nondelivery of the notice if any. O n or before the date the 

clerk mails the w rit and notice of suit to each such defendant, 

the clerk shall [give or mail a copy of such w rit and notice of 

suit to] send notice to each plaintiff or representative of the 

docket number and answ er date.

 (b) For each defendant w ho is an out-of-state corporation, 

the plaintiff shall cause service of the w rit and notice of suit 

and answ er form to be made in accordance w ith the G eneral 
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Statutes. The officer or other person law fully em pow ered to 

m ake service shall m ake return of service to the court. The 

clerk shall docum ent the return of service. 

 C O M M EN TA RY : The changes to this section w ill allow  the 

clerk to send notice of the docket num ber and answ er date by 

autom ated system s rather than by the labor intensive 

procedures currently required. 

PROPOSED AMENDMENTS TO THE FAMILY RULES 

Sec. 25-2. C om plaints for Dissolution of Marriage or C ivil Union, 

Legal Separation, or Annulm ent 

 (a) Every com plaint in a dissolution of m arriage or civil 

union, legal separation or annulm ent action shall state the date 

and place, including the city or tow n, of the m arriage and the 

facts necessary to give the court jurisdiction. 

 (b) Every such com plaint shall also state w hether there are 

m inor children issue of the m arriage or m inor children of the civil 

union and w hether there are any other m inor children born to the 

w ife since the date of m arriage of the parties, or born to a party 

to the civil union since the date of the civil union, the nam e and 

date of birth of each, and the nam e of any individual or agency 

presently responsible by virtue of judicial aw ard for the custody 

or support of any child. These requirem ents shall be m et 

w hether a child is issue of the m arriage or not, w hether a child is 

born to a party of the civil union or not, and w hether custody of 

children is sought in the action or not. In every case in w hich the 

state of C onnecticut or any tow n thereof is contributing or has 

contributed to the support or m aintenance of a party or child of 

said party, such fact shall be stated in the com plaint and a copy 

thereof served on the attorney general or tow n clerk in 

accordance w ith the provisions of Sections 10-12 through 10-

17. A lthough the attorney general or tow n clerk shall be a party 

to such cases, he or she need not be nam ed in the w rit of 

sum m ons or sum m oned to appear. 

 (c) The com plaint shall also set forth the plaintiff�s dem and 

for relief and the autom atic orders as required by Section 25-5. 

 C O M M EN TA RY : The above change is m ade in light of 

Public A ct 05-10, an act that authorizes sam e sex civil unions. 
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Sec. 25-5. Automatic Orders upon Service of C omplaint or 

Application

 (a) The following automatic orders shall apply to both 

parties, with service of the automatic orders to be made with 

service of process of a complaint for dissolution of marriage or 

civil union, legal separation, or annulment, or of an application 

for custody or visitation. A n automatic order shall not apply if 

there is a prior, contradictory order of a judicial authority. The 

automatic orders shall be effective with regard to the plaintiff or 

the applicant upon the signing of the complaint or the 

application and with regard to the defendant or the respondent 

upon service and shall remain in place during the pendency of 

the action, unless terminated, modified, or amended by further 

order of a judicial authority upon motion of either of the parties: 

 (1 ) N either party shall sell, transfer, encumber (except for 

the filing of a lis pendens), conceal, assign, remove, or in any 

way dispose of, without the consent of the other party in 

writing, or an order of a judicial authority, any property, 

individually or jointly held by the parties, except in the usual 

course of business or for customary and usual household 

expenses or for reasonable attorney�s fees in connection with 

this action. 

 (2 ) N either party shall incur unreasonable debts hereafter, 

including, but not limited to, further borrowing against any 

credit line secured by the family residence, further 

encumbrancing any assets, or unreasonably using credit cards 

or cash advances against credit cards. 

 (3 ) The parties shall each complete and exchange sworn 

financial statements substantially in accordance with a form 

prescribed by the chief court administrator within thirty days of 

the return day. The parties may thereafter enter and submit to 

the court a stipulated interim order allocating income and 

expenses, in accordance with the uniform child support 

guidelines.

 (4 ) The case management date for this case is ____________. 

The parties shall comply with Section 25-50 to determine if 

their actual presence at the court is required on that date. 

 (5 ) N either party shall permanently remove the minor child or 

children from the state of C onnecticut, without written consent 

of the other or order of a judicial authority. 
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 (6) The parties, if they share a minor child or children, shall 

participate in the parenting education program w ithin sixty days 

of the return day or w ithin sixty days from the filing of the 

application. 

 (7 ) N either party shall cause the other party or the children 

of the marriage or the civil union to be removed from any 

medical, hospital and dental insurance coverage, and each party 

shall maintain the existing medical, hospital and dental 

insurance coverage in full force and effect. 

 (8 ) N either party shall change the beneficiaries of any 

existing life insurance policies, and each party shall maintain the 

existing life insurance, automobile insurance, homeow ners or 

renters insurance policies in full force and effect. 

 (9 ) If the parties are living together on the date of service of 

these orders, neither party may deny the other party use of the 

current primary residence of the parties, w hether it be ow ned or 

rented property, w ithout order of a judicial authority. This 

provision shall not apply if there is a prior, contradictory order of 

a judicial authority. 

 (10 ) If the parties share a child or children, a party vacating 

the family residence shall notify the other party or the other 

party�s attorney, in w riting, w ithin forty-eight hours of such 

move, of an address w here the relocated party can receive 

communication. This provision shall not apply if there is a prior, 

contradictory order of a judicial authority. 

 (11) If the parents of minor children live apart during this 

dissolution proceeding, they shall assist their children in having 

contact w ith both parties, w hich is consistent w ith the habits of 

the family, personally, by telephone, and in w riting [unless there 

is a prior order of a judicial authority]. This provision shall not 

apply if there is a prior, contradictory order of a judicial 

authority.

 (b) The automatic orders of a judicial authority as 

enumerated in subsection (a) shall be set forth immediately 

follow ing the party�s requested relief in any complaint for 

dissolution of marriage or civil union, legal separation, or 

annulment, or in any application for custody or visitation, and 

shall set forth the follow ing language in uppercase letters: 

FA ILU RE TO  O BEY  TH ESE O RD ERS  M A Y  BE PU N ISH A BLE BY  

C O N TEM PT O F C O U RT. IF Y O U  O BJEC T TO  O R  SEEK  

M O D IFIC A TIO N  O F TH ESE O RD ERS  D U RIN G  TH E PEN D EN C Y  
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OF THE ACTION, YOU HAVE THE RIGHT TO A HEARING 

BEFORE A JUD GE W ITHIN A REASONABLE TIM E. The clerk 

shall not accept for filing any com plaint for dissolution of 

m arriage or civil union, legal separation, or annulm ent, or any 

application for custody or visitation, that does not com ply w ith 

this subsection. 

 (c) The autom atic orders of a judicial authority as 

enum erated in subdivisions (a) (1), (2), and (3) shall not apply in 

custody and visitation cases. 

 COM M ENTARY: The above change is m ade for clarity. 

Sec. 25-26. Modification of C ustody, A lim ony or Support 

 (a) Upon an application for a m odification of an aw ard of 

alim ony pendente lite, alim ony or support of m inor children, 

filed by a person w ho is then in arrears under the term s of 

such aw ard, the judicial authority shall, upon hearing, ascertain 

w hether such arrearage has accrued w ithout sufficient excuse 

so as to constitute a contem pt of court, and, in its discretion, 

m ay determ ine w hether any m odification of current alim ony 

and support shall be ordered prior to the paym ent, in w hole or 

in part as the judicial authority m ay order, of any arrearage 

found to exist. 

 (b) Either parent or both parents of m inor children m ay be 

cited or sum m oned by any party to the action to appear and 

show  cause, if any they have, w hy orders of custody, 

visitation, support or alim ony should not be entered or 

m odified.

 (c) If any applicant is proceeding w ithout the assistance of 

counsel and citation of any other party is necessary, the 

applicant shall sign the application and present the application, 

proposed order and sum m ons to the clerk; the clerk shall 

review  the proposed order and sum m ons and, unless it is 

defective as to form , shall sign the proposed order and 

sum m ons and shall assign a date for a hearing on the 

application.

 (d) Each m otion for m odification of custody, visitation, 

alim ony or child support shall state clearly in the caption of the 

m otion w hether it is a pendente lite or a postjudgm ent m otion. 

 (e) Each m otion for m odification shall state the specific 

factual and legal basis for the claim ed m odification and shall 
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include the outstanding order and date thereof to which the 

m otion for m odification is addressed. 

 (f) O n m otions addressed to financial issues the provisions 

of S ection 25-30  shall be followed. 

 (g) [A ny] U pon or after entry of judgm ent of a dissolution 

of m arriage, dissolution of civil union, legal separation or 

annulm ent, the judicial authority m ay order that any further

m otion for m odification of a final custody or visitation order or 

a parental responsibility plan shall be appended to a request for 

leave to file such m otion and shall conform  to the requirem ents 

of subsection (e) of this section. The specific factual and legal 

basis for the claim ed m odification shall be sworn to by the 

m oving party or other person having personal knowledge of 

the facts recited therein. If no objection to the request has 

been filed by any party within ten days of the date of service 

of such request on the other party, the request for leave m ay 

be determ ined by the judicial authority with or without hearing. 

If an objection is filed, the request shall be placed on the next 

short calendar, unless the judicial authority otherwise directs. 

A t such hearing, the m oving party m ust dem onstrate probable 

cause that grounds exist for the m otion to be granted. If the 

judicial authority grants the request for leave, at any tim e 

during the pendency of such a m otion to m odify, the judicial 

authority m ay determ ine whether discovery or a study or 

evaluation pursuant to S ection 25-60  shall be perm itted. 

 C O M M EN TA RY : The above change establishes that the 

procedure outlined in subsection (g) is no longer required in 

every case. U pon or after the entry of judgm ent of a 

dissolution of m arriage, dissolution of civil union, legal 

separation or annulm ent the judicial authority m ay order that a 

party seeking to m odify a final custody or visitation order or a 

parental responsibility plan, m ust file a request for leave to do 

so accom panied by an affidavit setting forth the factual and 

legal basis for the m odifications. 

PRO PO SED  A M EN D M EN TS TO  TH E C RIM IN A L RU LES 

Sec. 37-12. D efendant in C ustody; D eterm ination of Probable 

C ause 

 (a) If a defendant has been arrested without a warrant and 

has not been released from  custody by the tim e of the 
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arraignment or is not released at the arraignment pursuant to 

Section 38-4, the judicial authority shall, unless w aived by the 

defendant, make an independent determination as to w hether 

there is probable cause for believing that the offense charged 

has been committed by the defendant. U nless such a defendant 

is released sooner, such probable cause determination shall be 

made no later than forty-eight hours follow ing defendant�s 

arrest. Such determination shall be made in a nonadversary 

proceeding, w hich may be ex parte based on affidavits. If no 

such probable cause is found, the judicial authority shall release 

the defendant from custody. 

 (b) A t the time the judicial authority makes its probable 

cause determination pursuant to paragraph (a), the judicial 

authority may, on its ow n motion or upon w ritten request of 

any party and for good cause show n, order that any affidavits 

submitted in support of a finding of probable cause, including 

any police reports, be sealed from public inspection or that 

disclosure be limited under such terms and conditions as it 

finds reasonable, subject to the further order of any judicial 

authority thereafter having jurisdiction of the matter. If such a 

request has been granted, the moving party may have up to 

seven days to make a recommendation as to the details of the 

sealing order. If no such recommendation is made w ithin that 

time period, the supporting affidavits shall be made public. N o 

such order shall limit their disclosure to the attorney for the 

accused, but the judicial authority may place reasonable 

restrictions on the further disclosure of the contents of the 

affidavits by the attorney for the accused and the prosecuting 

authority.

 (c) A ny order sealing such affidavits from public inspection 

or limiting their disclosure shall be for a specific period of time, 

not to exceed tw o w eeks from the date of the court�s probable 

cause determination, and w ithin that time period the party w ho 

obtained the order may by w ritten motion seek an extension of 

the period. The original order of the court sealing such 

affidavits or limiting their disclosure shall remain in effect until 

the court issues an order on the motion. A ffidavits w hich have 

been the subject of such an order shall remain in the custody 

of the clerk�s office but shall be kept in a secure location apart 

from the remainder of the file.
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 (d) Unless the judicial authority entered an order limiting 

disclosure of the affidavits submitted to the judicial authority in 

support of a finding of probable cause, w hether or not 

probable cause has been found, all such affidavits, including 

any police reports, shall be made part of the court file and be 

open to public inspection and copying and the clerk shall 

provide copies to any person upon receipt of any applicable 

fee.

 C O M M EN TA RY : The above revisions permit public access 

to affidavits, including police reports, used in determining 

probable cause and provide a mechanism for a party to obtain 

an order sealing or limiting the disclosure of such documents 

for a limited period of time. Paragraphs (b) through (d) above 

are based in part on the language in S ection 36-2. 
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PROPOSED AMENDMENTS TO THE PRACTICE BOOK FORMS 

Form 201 

Plaintiff�s Interrogatories 

N o. C V -     : S U PERIO R  C O U RT  

(Plaintiff)     : JU D IC IA L D ISTRIC T  O F 

V S .      : A T  

(D efendant)     : (D ate) 

 The undersigned, on behalf of the Plaintiff, hereby propounds the 

follow ing interrogatories to be answ ered by the D efendant, , under 

oath, w ithin thirty (30) days of the filing hereof insofar as the 

disclosure sought w ill be of assistance in the prosecution of this 

action and can be provided by the D efendant w ith substantially 

greater facility than could otherw ise be obtained.  D efinition: ��Y ou�� 

shall mean the D efendant to w hom these interrogatories are directed 

except that if that D efendant has been sued as the representative of 

the estate of a decedent, w ard, or incapable person, ��you�� shall also 

refer to the D efendant�s decedent, w ard or incapable person unless 

the context of an interrogatory clearly indicates otherw ise. 

 (1) S tate the follow ing: 

 (a) your full name and any other name(s) by w hich you have been 

know n;

 (b) your date of birth; 

 (c) your motor vehicle operator�s license number; 

 (d) your home address; 

 (e) your business address; 

 (f) if you w ere not the ow ner of the subject vehicle, the name 

and address of the ow ner or lessor of the subject vehicle on the date 

of the alleged occurrence. 

 (2) H ave you made any statements, as defined in Practice Book 

S ection 13-1, to any person regarding any of the incidents alleged in 

the C omplaint? 
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COMMENT: 

 This interrogatory is intended to include party statem ents m ade 

to a representative of an insurance com pany prior to involvem ent of 

defense counsel. 

 (3) If the answ er to Interrogatory #2  is affirm ative, state: 

 (a) the nam e and address of the person or persons to w hom  such 

statem ents w ere m ade; 

 (b) the date on w hich such statem ents w ere m ade; 

 (c) the form  of the statem ent (i.e., w hether w ritten, m ade by 

recording device or recorded by a stenographer, etc.); 

 (d) the nam e and address of each person having custody, or a 

copy or copies of each statem ent. 

 (4) S tate the nam es and addresses of all persons know n to you 

w ho w ere present at the tim e of the incident alleged in the Com plaint 

or w ho observed or w itnessed all or part of the incident. 

 (5) A s to each individual nam ed in response to Interrogatory #4, 

state w hether to your know ledge, or the know ledge of your attorney, 

such individual has given any statem ent or statem ents as defined in 

Practice Book S ection 13-1  concerning the subject m atter of the 

Com plaint in this law suit. If your answ er to this Interrogatory is 

affirm ative, state also: 

 (a) the date on w hich the statem ent or statem ents w ere taken; 

 (b) the nam es and addresses of the person or persons w ho took 

such statem ent or statem ents; 

 (c) the nam es and addresses of any person or persons present 

w hen such statem ent or statem ents w ere taken; 

 (d) w hether such statem ent or statem ents w ere w ritten, m ade by 

recording device or taken by court reporter or stenographer; 

 (e) the nam es and addresses of any person or persons having 

custody or a copy or copies or such statem ent or statem ents. 
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 (6) Are you aware of any photographs depicting the accident 

scene, any vehicle involved in the incident alleged in the C om plaint, 

or any condition or injury alleged to have been caused by the incident 

alleged in the C om plaint? If so, for each set of photographs taken of 

each such subject by each photographer, please state: 

 (a) the nam e and address of the photographer, other than an 

expert who will not testify at trial; 

 (b) the dates on which such photographs were taken; 

 (c) the subject (e.g., ��Plaintiff�s vehicle,�� ��scene,�� etc.); 

 (d) the num ber of photographs. 

 (7 ) If, at the tim e of the incident alleged in the C om plaint, you 

were covered by an insurance policy under which an insurer m ay be 

liable to satisfy part or all of a judgm ent or reim burse you for 

paym ents to satisfy part or all of a judgm ent, state the following: 

 (a) the nam e(s) and address(es) of the insured(s); 

 (b) the am ount of coverage under each insurance policy; 

 (c) the nam e(s) and address(es) of said insurer(s). 

 (8 ) If at the tim e of the incident which is the subject of this 

lawsuit you were protected against the type of risk which is the 

subject of this lawsuit by excess um brella insurance, or any other 

insurance, state: 

 (a) the nam e(s) and address(es) of the nam ed insured; 

 (b) the am ount of coverage effective at this tim e; 

 (c) the nam e(s) and address(es) of said insurer(s). 

 (9 ) S tate whether any insurer, as described in Interrogatories #7  

and #8  above, has disclaim ed/ reserved its duty to indem nify any 

insured or any other person protected by said policy. 

 (10 ) If applicable, describe in detail the dam age to your vehicle. 
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 (11) If applicable, please state the nam e and address of an 

appraiser or firm  w hich appraised or repaired the dam age to the 

vehicle ow ned or operated by you. 

 (12 ) If any of the D efendants are deceased, please state the date 

and place of death, w hether an estate has been created, and the 

nam e and address of the legal representative thereof. 

 (13 ) If any of the D efendants is a business entity that has 

changed its nam e or status as a business entity (w hether by 

dissolution, m erger, acquisition, nam e change, or in any other 

m anner) since the date of the incident alleged in the C om plaint, 

please identify such D efendant, state the date of the change, and 

describe the change. 

 (14 ) If you w ere the operator of any m otor vehicle involved in the 

incident that is the subject of this action, please state w hether, at 

the tim e of the incident, you w ere operating that vehicle in the 

course of your em ploym ent w ith any person or legal entity not 

nam ed as a party to this law suit, and, if so, state the full nam e and 

address of that person or entity. 

 (15 ) If you w ere the operator of any m otor vehicle involved in the 

incident that is the subject of this action, please state w hether you 

consum ed or used any alcoholic beverages, drugs or m edications 

w ithin the eight (8 ) hours next preceding the tim e of the incident 

alleged in the C om plaint and, if so, indicate w hat you consum ed or 

used, how  m uch you consum ed, and w hen. 

 (16 ) Please state w hether, w ithin eight (8 ) hours after the 

incident alleged in the C om plaint, any testing w as perform ed to 

determ ine the presence of alcohol, drugs or other m edications in your 

blood, and, if so, state: 

 (a) the nam e and address of the hospital, person or entity 

perform ing such test or screen; 

 (b) the date and tim e; 

 (c) the results. 

 (17 ) Please identify surveillance m aterial discoverable under 

Practice Book Section 13-3 (c), by stating the nam e and address of 

any person w ho obtained or prepared any and all recordings, by film , 

photograph, video tape, audio tape, audio tape or any other digital or 

electronic m eans, of any party concerning this law suit or its subject 
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matter, including any transcript thereof which are in your possession 

or control or in the possession or control of your attorney, and state 

the date on which each such recordings were obtained and the 

person or persons of whom each such recording was made.

     PLA IN TIFF, 

     BY ___________________________ 

 I, ______________, hereby certify that I have reviewed the above 

Interrogatories and responses thereto and that they are true and 

accurate to the best of my knowledge and belief.  (D efendant) 

Subscribed and sworn to before me this _____________ day of 

__________, 20_____. 

     _____________________________ 

     N otary Public/ 

     C ommissioner of the Superior C ourt 

CERTIFICATION 

 This is to certify that a copy of the foregoing has been mailed, 

this ________________ day of _________________________, 20_______ 

to (names and addresses of all opposing counsel and pro se parties 

upon whom service is required by Practice Book Section 10-12  et 

seq.).

     _____________________________ 

     (A ttorney S ignature) 

  (P.B. 1978�1997 , Form 106.10A ) (A mended June 21 , 2004 , 

to take effect Jan. 1 , 2005.) 

  C O M M EN TA RY : The above change is proposed in light of the 

proposed revision to Practice Book Section 13-3  concerning 

discovery of pretrial surveillance material. 
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Form 202 

Defendant�s Interrogatories 

N o. C V -     : S U PERIO R  C O U RT  

(Plaintiff)    : JU D IC IA L D ISTRIC T  O F 

V S .      : A T  

(D efendant)     : (D ate) 

 The undersigned, on behalf of the D efendant, hereby propounds 

the follow ing interrogatories to be answ ered by the Plaintiff, 

_____________________, under oath, w ithin thirty (30) days of the 

filing hereof insofar as the disclosure sought w ill be of assistance in 

the defense of this action and can be provided by the Plaintiff w ith 

substantially greater facility than could otherw ise be obtained. 

 D efinition: ��Y ou�� shall mean the Plaintiff to w hom these 

interrogatories are directed except that if suit has been instituted by 

the representative of the estate of a decedent, w ard, or incapable 

person, ��you�� shall also refer to the Plaintiff�s decedent, w ard or 

incapable person unless the context of an interrogatory clearly 

indicates otherw ise. 

 (1) S tate the follow ing: 

 (a) your full name and any other name(s) by w hich you have been 

know n;

 (b) your date of birth; 

 (c) your motor vehicle operator�s license number; 

 (d) your home address; 

 (e) your business address; 

 (f) if you w ere not the ow ner of the subject vehicle, the name 

and address of the ow ner or lessor of the subject vehicle on the date 

of the alleged occurrence. 

 (2) Identify and list each injury you claim to have sustained as a 

result of the incidents alleged in the C omplaint. 

 (3) W hen, w here and from w hom did you first receive treatment 

for said injuries? 
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 (4) If you were treated at a hospital for injuries sustained in the 

alleged incident, state the nam e and location of each hospital and the 

dates of such treatm ent and confinem ent therein. 

 (5 ) S tate the nam e and address of each physician, therapist or 

other source of treatm ent for the conditions or injuries you sustained 

as a result of the incident alleged in your C om plaint. 

 (6 ) W hen and from  whom  did you last receive any m edical 

attention for injuries alleged to have been sustained as a result of the 

incident alleged in your C om plaint? 

 (7 ) O n what date were you fully recovered from  the injuries or 

conditions alleged in your C om plaint? 

 (8 ) If you claim  you are not fully recovered, state precisely from  

what injuries or conditions you are presently suffering? 

 (9 ) A re you presently under the care of any doctor or other health 

care provider for the treatm ent of injuries alleged to have been 

sustained as a result of the incident alleged in your C om plaint? 

500  

 (10 ) If the answer to Interrogatory #9  is in the affirm ative, state 

the nam e and address of each physician or other health care provider 

who is treating you. 

 (11 ) D o you claim  any present disability resulting from  injuries or 

conditions allegedly sustained as a result of the incident alleged in 

your C om plaint? 

 (12 ) If so, state the nature of the disability claim ed. 

 (13 ) D o you claim  any perm anent disability resulting from  said 

incident? 

 (14) If the answer to Interrogatory #13  is in the affirm ative, 

please answer the following: 

 (a) list the parts of your body which are disabled; 

 (b) list the m otions, activities or use of your body which you 

have lost or which you are unable to perform ; 

 (c) state the percentage of loss of use claim ed as to each part of 

your body; 
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 (d) state the name and address of the person who made the 

prognosis for permanent disability and the percentage of loss of use; 

 (e) list the date for each such prognosis. 

 (15 ) If you were or are confined to your home or your bed as a 

result of injuries or conditions sustained as a result of the incident 

alleged in your C omplaint, state the dates you were so confined. 

 (16 ) List each medical report received by you or your attorney 

relating to your alleged injuries or conditions by stating the name and 

address of the treating doctor or other health care provider, and of 

any doctor or health care person you anticipate calling as a trial 

witness, who provided each such report and the date thereof. 

 (17 ) List each item of expense which you claim to have incurred 

as a result of the incident alleged in your C omplaint, the amount 

thereof and state the name and address of the person or organization 

to whom each item has been paid or is payable. 

 (18 ) For each item of expense identified in response to 

Interrogatory #17, if any such expense, or portion thereof, has been 

paid or reimbursed or is reimbursable by an insurer, state, as to each 

such item of expense, the name of the insurer that made such 

payment or reimbursement or that is responsible for such 

reimbursement. 

 (19 ) If, during the ten year period prior to the date of the incident 

alleged in the C omplaint, you were under a doctor�s care for any 

conditions which were in any way similar or related to those 

identified and listed in your response to Interrogatory #2, state the 

nature of said conditions, the dates on which treatment was 

received, and the name of the doctor or health care provider. 

 (20 ) If, during the ten year period prior to the date of the incident 

alleged in your C omplaint, you were involved in any incident in which 

you received personal injuries similar or related to those identified 

and listed in your response to Interrogatory #2, please answer the 

following with respect to each such earlier incident: 

 (a) on what date and in what manner did you sustain such 

injuries?
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 (b) did you make a claim against anyone as a result of said 

accident?

 (c) if so, provide the name and address of the person or persons 

against w hom a claim w as made; 

 (d) if suit w as brought, state the name and location of the C ourt, 

the return date of the suit, and the docket number; 

 (e) state the nature of the injuries received in said accident; 

 (f) state the name and address of each physician w ho treated 

you for said injuries; 

 (g) state the dates on w hich you w ere so treated; 

 (h) state the nature of the treatment received on each such date; 

 (i) if you are presently or permanently disabled as a result of said 

injuries, please state the nature of such disability, the name and 

address of each physician w ho diagnosed said disability and the date 

of each such diagnosis. 

 (21 ) If you w ere involved in any incident in w hich you received 

personal injuries since the date of the incident alleged in the 

C omplaint, please answ er the follow ing: 

 (a) on w hat date and in w hat manner did you sustain said 

injuries?

 (b) did you make a claim against anyone as a result of said 

accident?

 (c) if so, provide the name and address of the person or persons 

against w hom a claim w as made; 

 (d) if suit w as brought, state the name and location of the C ourt, 

the return date of the suit, and the docket number; 

 (e) state the nature of the injuries received in said accident; 

 (f) state the name and address of each physician w ho treated 

you for said injuries; 

 (g) state the dates on w hich you w ere so treated; 
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 (h) state the nature of the treatm ent received on each such date; 

 (i) if you are presently or perm anently disabled as a result of said 

injuries, please state the nature of such disability, the nam e and 

address of each physician w ho diagnosed said disability and the date 

of each such diagnosis. 

 (22 ) Please state the nam e and address of any m edical service 

provider w ho has rendered an opinion in w riting or through testim ony 

that you have sustained a perm anent disability to any body part other 

than those listed in response to Interrogatories #13, #14, #20  or 

#21, and: 

 (a) list each such part of your body that has been assessed a 

perm anent disability; 

 (b) state the percentage of loss of use assessed as to each part 

of your body; 

 (c) state the date on w hich each such assessm ent w as m ade. 

 (23 ) If you claim  that as a result of the incident alleged in your 

C om plaint you w ere prevented from  follow ing your usual occupation, 

or otherw ise lost tim e from  w ork, please provide the follow ing 

inform ation: 

 (a) the nam e and address of your em ployer on the date of the 

incident alleged in the C om plaint; 

 (b) the nature of your occupation and a precise description of 

your job responsibilities w ith said em ployer on the date of the 

incident alleged in the C om plaint; 

 (c) your average, w eekly earnings, salary, or incom e received 

from  said em ploym ent for the year preceding the date of the incident 

alleged in the C om plaint; 

 (d) the date follow ing the date of the incident alleged in the 

C om plaint on w hich you resum ed the duties of said em ploym ent; 

 (e) w hat loss of incom e do you claim  as a result of the incident 

alleged in your C om plaint and how  is said loss com puted? 

 (f) the dates on w hich you w ere unable to perform  the duties of 

your occupation and lost tim e from  w ork as a result of injuries or 
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conditions claimed to have been sustained as a result of the incident 

alleged in your C omplaint; 

 (g) the names and addresses of each employer for w hom you 

w orked for three years prior to the date of the incident alleged in 

your C omplaint. 

 (24) D o you claim an impairment of earning capacity? 

 (25) List any other expenses or loss and the amount thereof not 

already set forth and w hich you claim to have incurred as a result of 

the incident alleged in your C omplaint. 

 (26) If you have signed a covenant not to sue, a release or 

discharge of any claim you had, have or may have against any 

person, corporation or other entity as a result of the incident alleged 

in your C omplaint, please state in w hose favor it w as given, the date 

thereof, and the consideration paid to you for giving it. 

 (27) If you or anyone on your behalf agreed or made an 

agreement w ith any person, corporation or other entity to limit in any 

w ay the liability of such person, corporation or other entity as a 

result of any claim you have or may have as a result of the incident 

alleged in your C omplaint, please state in w hose favor it w as given, 

the date thereof, and the consideration paid to you for giving it. 

 (28) If since the date of the incident alleged in your C omplaint, 

you have made any claims for W orkers� C ompensation benefits, state 

the nature of such claims and the dates on w hich they w ere made. 

 (29) H ave you made any statements, as defined in Practice Book 

Section 13-1, to any person regarding any of the events or 

happenings alleged in your C omplaint? 

C O M M EN T: 

 This interrogatory is intended to include party statements made 

to a representative of an insurance company prior to involvement of 

defense counsel. 

 (30) S tate the names and addresses of all persons know n to you 

w ho w ere present at the time of the incident alleged in your 

C omplaint or w ho observed or w itnessed all or part of the accident. 
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 (31) As to each individual named in response to Interrogatory 

#30, state w hether to your know ledge, or the know ledge of your 

attorney, such individual has given any statement or statements as 

defined in Practice Book Section 13-1 concerning the subject matter 

of your C omplaint or alleged injuries. If your answ er to this 

Interrogatory is affirmative, state also: 

 (a) the date on w hich such statement or statements w ere taken; 

 (b) the names and addresses of the person or persons w ho took 

such statement or statements; 

 (c) the names and addresses of any person or persons present 

w hen such statement or statements w ere taken; 

 (d) w hether such statement or statements w ere w ritten, made by 

recording device or taken by court reporter or stenographer; 

 (e) the names and addresses of any person or persons having 

custody or a copy or copies of such statement or statements. 

 (32 ) Are you aw are of any photographs depicting the accident 

scene, any vehicle involved in the incident alleged in the C omplaint, 

or any condition of injury alleged to have been caused by the incident 

alleged in the C omplaint? If so, for each set of photographs taken of 

each such subject by each photographer, please state: 

 (a) the name and address of the photographer, other than an 

expert w ho w ill not testify at trial; 

 (b) the dates on w hich such photographs w ere taken; 

 (c) the subject (e.g., ��Plaintiff�s vehicle,�� ��scene,�� etc.); 

 (d) the number of photographs. 

 (33) If you w ere the operator of any motor vehicle involved in the 

incident that is the subject of this action, please state w hether you 

consumed or used any alcoholic beverages, drugs or medications 

w ithin the eight (8 ) hours next preceding the time of the incident 

alleged in the C omplaint and, if so, indicate w hat you consumed or 

used, how  much you consumed, and w hen. 

 (34 ) Please state w hether, w ithin eight (8 ) hours after the 

incident alleged in the C omplaint, any testing w as performed to 
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determine the presence of alcohol, drugs or other medications in your 

blood, and, if so, state: 

 (a) the name and address of the hospital, person or entity 

performing such test or screen; 

 (b) the date and time; 

 (c) the results. 

 (35) Please identify surveillance material discoverable under 

Practice Book Section 13-3(c), by stating the name and address of 

any person w ho obtained or prepared any and all recordings, by film, 

photograph, video tape, audio tape or any other digital or electronic 

means, of any party concerning this law suit or its subject matter, 

including any transcript thereof w hich are in your possession or 

control or in he possession or control of your attorney, and state the 

date on w hich each such recordings w ere obtained and the person or 

persons of w hom each such recording w as made.

      D EFEN D A N T , 

      BY ________________________ 

 I, __________________________, hereby certify that I have 

review ed the above Interrogatories and responses thereto and that 

they are true and accurate to the best of my know ledge and belief. 

      __________________________ 

      (Plaintiff) 

 Subscribed and sw orn to before me this ______________ day of 

___________, 20___. 

      __________________________ 

      N otary Public 

CERTIFICATION 

 This is to certify that a copy of the foregoing has been mailed, 

this _______________ day of _____________, 20___ to 

________________.

     _____________________________ 

     (A ttorney S ignature) 
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 (P.B. 1978�1997, Form 106.10B.) (Amended June 21, 2004, to 

take effect Jan. 1, 2005.) 

 C O M M EN TARY : The above change is proposed in light of the 

proposed revision to Practice Book Section 13-3  concerning 

discovery of pretrial surveillance material. 
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Form 203 

Plaintiff�s Interrogatories 

Prem ises Liability C ases 

N o. C V -     : S U PERIO R  C O U RT  

(Plaintiff)     : JU D IC IA L D ISTRIC T  O F 

V S .      : A T  

(D efendant)     : (D ate) 

 The undersigned, on behalf of the Plaintiff, hereby propounds the 

follow ing interrogatories to be answ ered by the D efendant, 

__________________________, under oath, w ithin thirty (30) days of 

the filing hereof insofar as the disclosure sought w ill be of assistance 

in the prosecution of this action and can be provided by the 

D efendant w ith substantially greater facility than could otherw ise be 

obtained. 

 (1) Identify the person(s) w ho, at the time of the Plaintiff�s 

alleged injury, ow ned the premises w here the Plaintiff claims to have 

been injured. 

 (a) If the ow ner is a natural person, please state: 

 (i) your name and any other name by w hich you have been 

know n;

 (ii) your date of birth; 

 (iii) your home address; 

 (iv) your business address. 

 (b) If the ow ner is not a natural person, please state: 

 (i) your name and any other name by w hich you have been 

know n;

 (ii) your business address; 

 (iii) the nature of your business entity (corporation, partnership, 

etc.); 

 (iv) w hether you are registered to do business in C onnecticut; 
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 (v) the name of the manager of the property, if applicable. 

 (2 ) Identify the person(s) w ho, at the time of the Plaintiff�s 

alleged injury, had a possessory interest (e.g., tenants) in the 

premises w here the Plaintiff claims to have been injured. 

 (3 ) Identify the person(s) responsible for the maintenance and 

inspection of the premises at the time and place w here the Plaintiff 

claims to have been injured. 

 (4 ) S tate w hether you had in effect at the time of the Plaintiff�s 

injuries any w ritten policies or procedures that relate to the kind of 

conduct or condition the Plaintiff alleges caused the injury. 

 (5 ) S tate w hether it is your business practice to prepare, or 

obtain from your employees, a w ritten report of the circumstances 

surrounding injuries sustained by persons on the subject premises. 

 (6 ) S tate w hether any w ritten report of the incident described in 

the C omplaint w as prepared by you or your employees in the regular 

course of business. 

 (7 ) S tate w hether any w arnings or caution signs or barriers w ere 

erected at or near the scene of the incident at the time the Plaintiff 

claims to have been injured. 

 (8 ) If the answ er to the previous interrogatory is in the 

affirmative, please state: 

 (a) the name, address and employer of the person w ho erected 

the w arning or caution signs or barriers; 

 (b) the name, address and employer w ho instructed the person to 

erect the w arning or caution signs or barriers; 

 (c) the time and date a sign or barrier w as erected; 

 (d) the size of the sign or barrier and w ording that appeared 

thereon.

 (9 ) S tate w hether you received, at any time six months before 

the incident described by the Plaintiff, complaints from anyone about 

the defect or condition that the Plaintiff claims caused the Plaintiff�s 

injury.
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 (10) If the answer to the previous interrogatory is in the 

affirm ative, please state: 

 (a) the nam e and address of the person who m ade the com plaint; 

 (b) the nam e, address and person to whom  said com plaint was 

m ade;

 (c) whether the com plaint was in writing; 

 (d) the nature of the com plaint. 

 (11) Please identify surveillance m aterial discoverable under 

Practice Book Section 13-3 (c), by stating the nam e and address of 

any person who obtained or prepared any and all recordings, by film , 

photograph, video tape, audio tape or any other digital or electronic 

m eans, of any party concerning this lawsuit or its subject m atter, 

including any transcript thereof which are in your possession or 

control or in the possession or control of your attorney, and state the 

date on which each such recordings were obtained and the person or 

persons of whom  each such recording was m ade.

 12-23.[11-22.] (Interrogatories #1(a)-(e), #2  through #9, #12, 

#13  and #16  of Form  201 m ay be used to com plete this standard 

set of interrogatories.) 

     PLA IN T IFF, 

        

     BY  _____________________________ 

 (P.B. 1978�1997, Form  106.10C .) (A m ended June 20, 2005, to 

take effect Jan. 1, 2006.) 

 C O M M EN TA RY : The above change is proposed in light of the 

proposed revision to Practice Book Section 13-3  concerning 

discovery of pretrial surveillance m aterial. 
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Form 204 

Plaintiff�s Requests for Production 

N o. C V -     : S U PERIO R  C O U RT  

(Plaintiff)     : JU D IC IA L D ISTRIC T  O F 

V S .      : A T  

(D efendant)     : (D ate) 

 The Plaintiff(s) hereby request(s) that the D efendant provide 

counsel for the Plaintiff(s) w ith copies of the documents described in 

the follow ing requests for production, or afford counsel for said 

Plaintiff(s) the opportunity or, if necessary, sufficient w ritten 

authorization, to inspect, copy, photograph or otherw ise reproduce 

said documents. The production of such documents, copies or 

w ritten authorization shall take place at the offices of 

____________________ on (day), (date) at (time). 

 D efinition: ��Y ou�� shall mean the D efendant to w hom these 

interr[i]ogatories are directed except that if that D efendant has been 

sued as the representative of the estate of a decedent, w ard, or 

incapable person, ��you�� shall also refer to the D efendant�s 

decedent, w ard or incapable person unless the context of an 

interrogatory clearly indicates otherw ise. 

 (1) A  copy of the appraisal or bill for repairs as identified in 

response to Interrogatory #11. 

 (2) A  copy of declaration page(s) of each insurance policy 

identified in response to Interrogatory #7  and/or #8. 

 (3) If the answ er to Interrogatory #9  is in the affirmative, a copy 

of the complete policy contents of each insurance policy identified in 

response to Interrogatory #7  and/or #8. 

 (4) A  copy of any photographs identified in response to 

Interrogatory #6. 

 (5) A  copy of any nonprivileged statement, as defined in Practice 

Book S ection 13-1, of any party in this law suit concerning this action 

or its subject matter. 

 (6) A  copy of all lease agreements pertaining to any motor 

vehicle involved in the incident w hich is the subject of this action, 
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which was owned or operated by you or your employee, and all 

documents referenced or incorporated therein. 

 (7) A  copy of all records of blood alcohol testing or drug screens 

referred to in answer to Interrogatory #16 , or a signed authorization, 

sufficient to comply with the provisions of the H ealth Insurance 

Portability and A ccountability A ct or those of the Public H ealth 

Service A ct, whichever is applicable, to obtain the same for each 

hospital, person or entity that performed such test or screen. 

Information obtained pursuant to the provisions of H IPA A  or the 

Public H ealth Service A ct shall not be used or disclosed by the 

parties for any purpose other than the litigation or proceeding for 

which such information is requested. 

 (8) A  copy of each and every recording of surveillance material 

discoverable under Practice Book Section 13-3(c), by film, 

photograph, video tape, audio tape or any other digital or electronic 

means, of any party to this lawsuit concerning this lawsuit or the 

subject matter thereof, including any transcript of such recording.

     PLA IN TIFF, 

     BY _____________________________ 

CERTIFICATION 

 This is to certify that a copy of the foregoing has been mailed, 

this _______________ day of _____________, 20___ to 

_____________________.

     _______________________________ 

     (A ttorney S ignature) 

 (P.B. 1978�1997 , Form 106.11A .) (A mended June 21 , 2004 , to 

take effect Jan. 1 , 2005; amended June 20 , 2005 , to take effect 

Jan. 1 , 2006.) 

 C O M M EN TA RY : The above change is proposed in light of the 

proposed revision to Practice Book Section 13-3  concerning 

discovery of pretrial surveillance material. 
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Form 205 

Defendant�s Requests for Production 

N o. C V -    : S U PERIO R  C O U RT  

(Plaintiff)     : JU D IC IA L D ISTRIC T  O F 

V S .      : A T  

(D efendant)     : (D ate) 

 The D efendant(s) hereby request(s) that the Plaintiff provide 

counsel for the D efendant(s) w ith copies of the documents described 

in the follow ing requests for production, or afford counsel for said 

D efendant(s) the opportunity or, w here requested, sufficient w ritten 

authorization, to inspect, copy, photograph or otherw ise reproduce 

said documents. The production of such documents, copies or 

w ritten authorizations shall take place at the offices of 

______________________________not later than thirty (30) days after 

the service of the R equests for Production. 

 (1) A ll hospital records relating to treatment received as a result 

of the alleged incident, and to injuries, diseases or defects to w hich 

reference is made in the answ ers to Interrogatories #19, #20, #21 

and #22, or w ritten authorization, sufficient to comply w ith the 

provisions of the H ealth Insurance Portability and A ccountability A ct, 

to inspect and make copies of said hospital records. Information 

obtained pursuant to the provisions of H IPA A  shall not be used or 

disclosed by the parties for any purpose other than the litigation or 

proceeding for w hich such information is requested. 

 (2) A ll reports and records of all doctors and all other care 

providers relating to treatment allegedly received by the Plaintiff(s) as 

a result of the alleged incident, and to the injuries, diseases or 

defects to w hich reference is made in the answ ers to Interrogatories 

#19, #20, #21  and #22 (exclusive of any records prepared or 

maintained by a licensed psychiatrist or psychologist) or w ritten 

authorization, sufficient to comply w ith provisions of the H ealth 

Insurance Portability and A ccountability A ct, to inspect and make 

copies of said reports. Information obtained pursuant to the 

provisions of H IPA A  shall not be used or disclosed by the parties for 

any purpose other than the litigation or proceeding for w hich such 

information is requested. 

 (3) C opies of, or sufficient w ritten authorization to inspect and 

make copies of, the w age and employment records of all employers 

of the Plaintiff(s) for three (3) years prior to the date of the incident 



May 8, 2007 Page 117CCONNECTICUT LAW JOURNAL

and for all years subsequent to the date of the incident to and 

including the date hereof. 

 (4) If a claim  of im paired earning capacity or lost w ages is being 

alleged, provide copies of, or sufficient w ritten authorization to 

obtain copies of, that part of all incom e tax returns relating to lost 

incom e filed by the Plaintiff(s) for a period of three (3) years prior to 

the date of the incident and for all years subsequent to the date of 

the incident through the tim e of trial. 

 (5) A ll property dam age bills that are claim ed to have been 

incurred as a result of this incident. 

 (6) A ll m edical bills that are claim ed to have been incurred as a 

result of this incident or w ritten 

authorization, sufficient to com ply w ith the provisions of the H ealth 

Insurance Portability and A ccountability A ct, to inspect and m ake 

copies of said m edical bills. Inform ation obtained pursuant to the 

provisions of H IPA A  shall not be used or disclosed by the parties for 

any purpose other than the litigation or proceeding for w hich such 

inform ation is requested. 

 (7) A ll bills for each item  of expense that is claim ed to have been 

incurred in the answ er to Interrogatory #18, and not already provided 

in response to ¶5  and ¶6  above. 

 (8) C opies of all docum entation of claim s of right to 

reim bursem ent provided to the Plaintiff by third party payors, and 

copies of, or w ritten authorization, sufficient to com ply w ith 

provisions of the H ealth Insurance Portability and A ccountability A ct, 

to obtain any and all docum entation of paym ents m ade by a third 

party for m edical services received or prem ium s paid to obtain such 

paym ent. Inform ation obtained pursuant to the provisions of H IPA A  

shall not be used or disclosed by the parties for any purpose other 

than the litigation or proceeding for w hich such inform ation is 

requested. 

 (9) A ll docum ents identified or referred to in the answ ers to 

Interrogatory #26. 

 (10) A  copy of any nonprivileged statem ent, as defined in 

Practice Book Section 13-1, of any party in this law suit concerning 

this action or its subject m atter. 
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 (11) Any and all photographs identified in response to 

Interrogatory #32. 

 (12 ) A copy of all records of blood alcohol testing or drug 

screens referred to in answ er to Interrogatory #35, or a signed 

authorization, sufficient to com ply w ith the provisions of the H ealth 

Insurance Portability and Accountability Act or those of the Public 

H ealth Service Act, w hichever is applicable, to obtain the sam e. 

Inform ation obtained pursuant to the provisions of H IPAA or the 

Public H ealth Service Act shall not be used or disclosed by the 

parties for any purpose other than the litigation or proceeding for 

w hich such inform ation is requested. 

 (13 ) A copy of each and every recording of surveillance m aterial 

discoverable under Practice Book Section 13-3 (c), by film , 

photograph, video tape, audio tape or any other digital or electronic 

m eans, of any party to this law suit concerning this law suit or the 

subject m atter thereof, including any transcript of such recording.

     D EFEN D AN T, 

     BY ___________________________ 

CERTIFICATION 

 This is to certify that a copy of the foregoing has been m ailed, 

this ______________ day of _______, 20___ to _______________. 

     ______________________________ 

     (Attorney S ignature) 

 (P.B. 1978�1997, Form  106.11B.) (Am ended June 21, 2004, to 

take effect Jan. 1, 2005; am ended June 20, 2005, to take effect 

Jan. 1, 2006.) 

 C O M M EN TARY : The above change is proposed in light of the 

proposed revision to Practice Book Section 13-3  concerning 

discovery of pretrial surveillance m aterial. 
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Form 206 

Plaintiff�s Requests for Production 

Prem ises Liability 

N o. C V -     : S U PERIO R  C O U RT  

(Plaintiff     : JU D IC IA L D ISTRIC T  O F 

V S .      : A T  

(D efendant)     : (D ate) 

 The Plaintiff hereby requests that the D efendant provide counsel 

for the Plaintiff w ith copies of the documents described in the 

follow ing requests for production, or afford counsel for said Plaintiff 

the opportunity or, if necessary, sufficient w ritten authorization, to 

inspect, copy, photograph or otherw ise reproduce said documents. 

The production of such documents, copies or w ritten authorization 

shall take place at the offices of on ______________________ (day), 

(date) at (time). 

 (1) A  copy of the policies or procedures identified in response to 

Interrogatory #4. 

 (2) A  copy of the report identified in response to Interrogatory 

#6.

 (3) A  copy of any w ritten complaints identified in Interrogatory 

#10. 

 (4) A  copy of declaration page(s) evidencing the insurance policy 

or policies identified in response to Interrogatories numbered and . 

 (5) A  copy of any nonprivileged statement, as defined in Practice 

Book S ection 13-1, of any party in this law suit concerning this action 

or its subject matter. 

 (6) A  copy of each and every recording of surveillance material 

discoverable under Practice Book S ection 13-3(c), by film, 

photograph, video tape, audio tape or any other digital or electronic 

means, of any party to this law suit concerning this law suit or the 

subject matter thereof, including any transcript of such recording.

     PLA IN TIFF, 

     BY _____________________________ 
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 (P.B. 1978�1997, Form 106.11C.) 

 CO M M EN TA RY : The above change is proposed in light of the 

proposed revision to Practice Book S ection 13-3  concerning 

discovery of pretrial surveillance material. 
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PROPOSED AMENDMENTS TO THE 

C ODE OF EV IDENC E 

Sec. 2-1. Judicial Notice of Adjudicative Facts 

(a) Scope of section. This section governs only judicial 

notice of adjudicative facts. 

(b) Taking of judicial notice. A  court m ay, but is not 

required to, take notice of m atters of fact, in accordance w ith 

subsection (c). 

(c) K inds of facts. A  judicially noticed fact m ust be one 

not subject to reasonable dispute in that it is either (1) w ithin 

the know ledge of people generally in the ordinary course of 

hum an experience, or (2) generally accepted as true and 

capable of ready and unquestionable dem onstration. 

(d) Tim e of taking judicial notice. Judicial notice m ay be 

taken at any stage of the proceeding. 

[(e) Instructing jury. The court shall instruct the jury 

that it m ay, but is not required to, accept as conclusive any 

fact judicially noticed.]

C O M M EN TA RY  

(a) Scope of section. 

Section 2-1  addresses the principle of judicial notice, 

w hich relieves a party from  producing form al evidence to prove 

a fact. E.g., Beardsley v. Irving, 81  C onn. 489, 491, 71  A . 

580  (1909); Federal D eposit Ins. C orp. v. N apert-Boyer

Partnership, 40  C onn. A pp. 434, 441, 671  A .2d 1303  (1996). 

S ection 2-1  deals only w ith judicial notice of ��adjudicative�� 

facts. A djudicative facts are the facts of a particular case or 

those facts that relate to the activities or events giving rise to 

the particular controversy. See M oore v. M oore, 173  C onn. 

120, 122, 376  A .2d 1085  (1977); K . D avis, ��Judicial 

N otice,�� 55  C olum . L. R ev. 945, 952  (1955). 

This section does not deal w ith judicial notice of 

��legislative�� facts, i.e., facts that do not necessarily concern 

the parties in a particular case but that courts consider in 

determ ining the constitutionality or interpretation of statutes or 

issues of public policy upon w hich the application of a 

com m on-law  rule depends. S ee M oore v. M oore, supra, 173  

C onn. 122; K . D avis, supra, 55  C olum . L. R ev. 952. The C ode 

leaves judicial notice of legislative facts to com m on law . 
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(b) Taking of judicial notice. 

Subsection (b) expresses the common-law view that 

��[c]ourts are not bound to take judicial notice of matters of 

fact.��DeLuca v. Park C om m issioners, 94  C onn. 7 , 10 , 107  A . 

611  (1919 ). 

(c) K inds of facts. 

Subsection (c) is consistent with common-law principles 

of judicial notice. See, e.g., W est H artford v. Freedom  of 

Inform ation C om m ission, 218  C onn. 256 , 264 , 588  A .2d 

1368  (1991 ); State v. Tom anelli, 153  C onn. 365 , 369 , 216  

A .2d 625  (1966 ). 

Both the fact that raw pork must be cooked thoroughly 

to kill parasites; see Silverm an v. Sw ift &  C o., 141  C onn. 450 , 

458 , 107  A .2d 277  (1954 ); and the fact that the normal 

period of human gestation is nine months; M elanson v. Rogers,

38  C onn. Sup. 484 , 490�91 , 451  A .2d 825  (1982 ); 

constitute examples of facts subject to judicial notice under 

category (1 ). Examples of category (2 ) facts include: scientific 

tests or principles; State v. Tom anelli, supra, 153  C onn. 370�

71; geographical data; e.g., N esko C orp. v. Fontaine, 19  C onn.  

Sup. 160 , 162 , 110  A .2d 631  (1954 ); historical facts; G annon 

v. G annon, 130  C onn. 449 , 452 , 35  A .2d 204  (1943 ); and 

times and dates. E.g., Patterson v. Dem psey, 152  C onn. 431 , 

435 , 207  A .2d 739  (1965 ). 

(d) Tim e of taking judicial notice. 

Subsection (d) adheres to common-law principles. 

Drabik v. East Lym e, 234  C onn. 390 , 398 , 662  A .2d 118  

(1995 ); State v. A llen, 205  C onn. 370 , 382 , 533  A .2d 559  

(1987 ). Because the C ode is intended to govern the 

admissibility of evidence in the court, subsection (d) does not 

govern the taking of judicial notice on appeal. 

(e) Instructing jury provision deleted.

The 2000  edition of the C ode contained a subdivision 

(e) which read as follows:

�(e) Instructing jury. The court shall instruct the jury that it 

may, but is not required to accept as conclusive any fact 

judicially noticed.�

The C ommentary contained the following text:

�(e) Instructing jury.

In accordance with common law, whether the case is 

civil or criminal, the court shall instruct the jury that it may, 
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but need not, accept the judicially noticed fact as conclusive. 

S ee, e.g., State v. Tom anelli, supra, 153  C onn. 369; cf. Fed. 

R . Evid. 201  (g). Because the jury need not accept the fact as 

conclusive, other parties m ay offer evidence in disproof of a 

fact judicially noticed. State v. Tom anelli, supra, 369; Federal 

D eposit Ins. C orp. v. N apert-Boyer Partnership, supra, 40 

C onn. A pp. 441 .�

The subdivision w as deleted w ith the recognition that 

the C ode of Evidence is not the appropriate repository for jury 

instructions.

Sec. 7-2. Testimony by Experts 

A  w itness qualified as an expert by know ledge, skill, 

experience, training, education or otherw ise m ay testify in the 

form  of an opinion or otherw ise concerning scientific, technical 

or other specialized know ledge, if the testim ony w ill assist the 

trier of fact in understanding the evidence or in determ ining a 

fact in issue. 

C O M M EN TA RY  

S ection 7 [0]-2  im poses tw o conditions on the 

adm issibility of expert testim ony. First, the w itness m ust be 

qualified as an expert. S ee, e.g., State v. W ilson, 188  C onn. 

715 , 722 , 453  A .2d 765  (1982); see also, e.g., State v. 

G irolam o, 197  C onn.  201 , 215 , 496  A .2d 948  (1985) (bases 

for qualification).  W hether a w itness is sufficiently qualified to 

testify as an expert depends on w hether, by virtue of the 

w itness� know ledge, skill, experience, etc., his or her 

testim ony w ill ��assist�� the trier of fact. S ee W einstein v.

W einstein, 18  C onn. A pp. 622 , 631 , 561  A .2d 443  (1989); 

see also, e.g., State v. D ouglas, 203  C onn. 445 , 453 , 525  

A .2d 101  (1987) (��to be adm issible, the proffered expert�s 

know ledge m ust be directly applicable to the m atter 

specifically in issue��). The sufficiency of an expert w itness� 

qualifications is a prelim inary question for the court.  E.g., 

Blanchard v. Bridgeport, 190 C onn. 798 , 808, 463  A .2d 553  

(1983); see Section 1 -3  (a). 

S econd, the expert w itness� testim ony m ust assist the 

trier of fact in understanding the evidence or determ ining a 

fact in issue. S ee, e.g., State v. H asan, 205  C onn. 485 , 488 , 

534  A .2d 877  (1987); Schom er v. Shilepsky, 169  C onn. 186 , 
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191�92, 363 A.2d 128 (1975). Crucial to this inquiry is a 

determ ination that the scientific, technical or specialized 

know ledge upon w hich the expert�s testim ony is based goes 

beyond the com m on know ledge and com prehension, i.e., 

��beyond the ken,�� of the average juror. S ee State v. G eorge,

194  Conn. 361, 373, 481 A.2d 1068 (1984), cert. denied, 

469 U .S . 1191, 105 S . Ct. 963, 105 L. Ed. 2d 968 (1985); 

State v. G rayton, 163 Conn. 104 , 111, 302 A.2d 246, cert. 

denied, 409 U .S . 1045, 93 S . Ct. 542, 34  L. Ed. 2d 495 

(1972); cf. State v. K em p, 199 Conn. 473, 476�77, 507 A.2d 

1387 (1986). 

The subject m atter upon w hich expert w itnesses m ay 

testify is not lim ited to the scientific or technical fields, but 

extends to all specialized know ledge. S ee, e.g., State v. 

C orrea, 241 Conn. 322, 355, 696 A.2d 944  (1997) (FBI agent 

m ay testify about local cocaine distribution and its connection 

w ith violence). 

In State v. Porter, 241 Conn. 57, 698 A.2d 739 

(1997), cert. denied, 523 U .S . 1058, 118 S . Ct. 1384, 140  L. 

Ed. 2d 645 (1998), the state suprem e court directed trial 

judges, in adm itting scientific evidence, to serve a gatekeeper 

function in determ ining w hether such evidence w ill assist the 

trier of fact. Id., 73. In Porter, the court opted for an approach 

sim ilar to that taken by the U nited S tates suprem e court in 

construing the relevant federal rule of evidence in D aubert v.

M errell D ow  Pharm aceuticals, Inc., 509 U .S . 579, 113 S . Ct. 

2786, 125 L.  Ed. 2d 469 (1993). State v. Porter, supra, 61, 

68.

In accordance w ith Porter, the trial judge first m ust 

determ ine that the proffered scientific evidence is reliable. Id., 

64 . S cientific evidence is reliable if the reasoning or 

m ethodology underlying the evidence is scientifically valid. Id. 

In addition to reliability, the trial judge also m ust determ ine 

that the proffered scientific evidence is relevant, m eaning that 

the reasoning or m ethodology underlying the scientific theory 

or technique in question properly can be applied to the facts in 

issue. Id. 

In Porter, the court listed several factors a trial judge 

should consider in deciding w hether scientific evidence is 

reliable. Id., 84�86. The list of factors is not exclusive; id., 84; 
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and the operation of each factor varies depending on the 

specific context in each case. Id., 86�87. 

S ubsequent to both Daubert and Porter, the U nited 

S tates suprem e court decided that, w ith respect to Fed. R . 

Evid. 702, the trial judge�s gatekeeping function applies not 

only to testim ony based on scientific know ledge, but also to 

testim ony based on technical and other specialized know ledge, 

and that the trial judge m ay consider one or m ore of the 

Daubert factors if doing so w ill aid in determ ining the reliability 

of the testim ony. K um ho Tire C o., Ltd. v. C arm ichael,       U .S . 

, 119  S . C t. 1167, 1174�75, 143  L. Ed. 2d 238  

(1999). The C ode takes no position on such an application of 

Porter. Thus, S ection 702  should not be read either as 

including or precluding the K um ho Tire rule.

Sec. 8-3. Hearsay Exceptions: Availability of Declarant 

Im m aterial

The follow ing are not excluded by the hearsay rule, 

even though the declarant is available as a w itness: 

(1) Statem ent by a party opponent. A statem ent that is 

being offered against a party and is (A) the party�s ow n 

statem ent, in either an individual or a representative capacity, 

(B) a statem ent that the party has adopted or approved, (C ) a 

statem ent by a person authorized by the party to m ake a 

statem ent concerning the subject, (D ) a statem ent by a 

coconspirator of a party w hile the conspiracy is ongoing and in 

furtherance of the conspiracy, (E) in an action for a debt for 

w hich the party w as surety, a statem ent by the party�s 

principal relating to the principal�s obligations, or (F) a 

statem ent m ade by a predecessor in title of the party, provided 

the declarant and the party are sufficiently in privity that the 

statem ent of the declarant w ould affect the party�s interest in 

the property in question. 

(2) Spontaneous utterance. A statem ent relating to a 

startling event or condition m ade w hile the declarant w as 

under the stress of excitem ent caused by the event or 

condition.

(3) Statem ent of then-existing physical condition. A

statem ent of the declarant�s then-existing physical condition, 

provided that the statem ent is a natural expression of the 
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condition and is not a statement of memory or belief to prove 

the fact remembered or believed. 

(4) Statement of then-existing mental or emotional 

condition. A statement of the declarant�s then-existing mental 

or emotional condition, including a statement indicating a 

present intention to do a particular act in the immediate future, 

provided that the statement is a natural expression of the 

condition and is not a statement of memory or belief to prove 

the fact remembered or believed. 

(5 ) Statement for purposes of obtaining medical 

diagnosis or treatment [or advice pertaining thereto]. A

statement made for purposes of obtaining a medical diagnosis 

or treatment [or advice pertaining thereto] and describing 

medical history, or past or present symptoms, pain, or 

sensations, or the inception or general character of the cause 

or external source thereof, insofar as reasonably pertinent to 

the medical diagnosis or treatment [or advice].

(6 ) R ecorded recollection. A memorandum or record 

concerning an event about w hich a w itness once had 

know ledge but now  has insufficient recollection to enable the 

w itness to testify fully and accurately, show n to have been 

made or adopted by the w itness at or about the time of the 

event recorded and to reflect that know ledge correctly. 

(7 ) Public records and reports. Records, reports, 

statements or data compilations, in any form, of public offices 

or agencies, provided (A) the record, report, statement or data 

compilation w as made by a public official under a duty to 

make it, (B) the record, report, statement or data compilation 

w as made in the course of his or her official duties, and (C ) the 

official or someone w ith a duty to transmit information to the 

official had personal know ledge of the matters contained in the 

record, report, statement or data compilation. 

(8 ) Statement in learned treatises. To the extent called 

to the attention of an expert w itness on cross-examination or 

relied on by the expert w itness in direct examination, a 

statement contained in a published treatise, periodical or 

pamphlet on a subject of history, medicine, or other science or 

art, recognized as a standard authority in the field by the 

w itness, other expert w itness or judicial notice. 

(9 ) Statement in ancient documents. A statement in a 

document in existence for more than thirty years if it is 
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produced from proper custody and otherwise free from 

suspicion.

(10) Published compilations. M arket quotations, 

tabulations, lists, directories or other published compilations, 

that are recognized authority on the subject, or are otherwise 

trustworthy. 

(11) S tatement in family bible. A  statement of fact 

concerning personal or family history contained in a family 

bible.

(12 ) Personal identification. Testimony by a witness of 

his or her own name or age. 

C O M M EN TA RY  

(1) S tatement by party opponent. 

Section 8-3  (1) sets forth six categories of party 

opponent admissions that were excepted from the hearsay rule 

at common law: (A ) The first category excepts from the 

hearsay rule a party�s own statement when offered against 

him or her. E.g., In re Zoarski, 227  C onn. 784, 796, 632  A .2d 

1114  (1993); State v. W oodson, 227  C onn. 1, 15, 629  A .2d 

386  (1993).  U nder S ection 8-3  (1) (A ), a statement is 

admissible against its maker, whether he or she was acting in 

an individual or representative capacity when the statement 

was made.  A lthough there apparently are no C onnecticut 

cases that support extending the exception to statements 

made by and offered against those serving in a representative 

capacity, the rule is in accord with the modern trend. E.g., 

Fed. R . Evid. 801  (d) (2) (A ). C onnecticut excepts party 

admissions from the usual requirement that the person making 

the statement have personal knowledge of the facts stated 

therein. D reir v. U pjohn C o., 196  C onn. 242, 249, 492  A .2d 

164  (1985). 

(B) The second category recognizes the common-law 

hearsay exception for ��adoptive admissions.�� S ee, e.g., State 

v. John, 210  C onn. 652, 682�83, 557  A .2d 93, cert. denied, 

493  U .S . 824, 110  S . C t. 84, 107  L. Ed. 2d 50  (1989); Falker

v. Sam peri, 190  C onn. 412, 426, 461  A .2d 681  (1983). 

Because adoption or approval may be implicit; see, e.g., State 

v. M oye, 199  C onn. 389, 393�94, 507  A .2d 1001  (1986); 

the commonlaw hearsay exception for tacit admissions, under 

which silence or a failure to respond to another person�s 
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statement may constitute an admission; e.g., State v. M orrill,

197  C onn.  507 , 535 , 498  A .2d 76  (1985); O berm eier v.

N ielsen, 158  C onn. 8 , 11�12 , 255  A .2d 819  (1969); is carried 

forw ard in S ection 8-3  (1) (B). The admissibility of tacit 

admissions in criminal cases is subject to the evidentiary 

limitations on the use of an accused�s postarrest silence; see 

State v. Ferrone, 97  C onn. 258 , 266 , 116  A . 336  (1922); and 

the constitutional limitations on the use of the accused�s post-

M iranda w arning silence. D oyle v. O hio, 426  U .S . 610 , 617�

19 , 96  S . C t. 2240 , 49  L. Ed. 2d 91  (1976); see, e.g., State 

v. Zeko, 177  C onn. 545 , 554 , 418  A .2d 917  (1977). 

(C ) The third category restates the common-law  

hearsay exception for ��authorized admissions.�� S ee, e.g., 

Presta v. M onnier, 145  C onn. 694 , 699 , 146  A .2d 404  

(1958); C ollins v. Lew is, 111  C onn. 299 , 305�306 , 149  A . 

668  (1930). The speaker must have speaking authority 

concerning the subject upon w hich he or she speaks; a mere 

agency relationship� e.g., employer-employee� w ithout more, 

is not enough to confer speaking authority. E.g., Liebm an v. 

Society of O ur Lady of M ount St. C arm el, Inc., 151  C onn. 

582 , 586 , 200  A .2d 721  (1964); M unson v. U nited 

Technologies C orp., 28  C onn. A pp.  184 , 188 , 609  A .2d 

1066 , cert. denied, 200  C onn. 805 , 510  A .2d 192  (1992); cf. 

G raham v. W ilkins, 145  C onn. 34 , 40�41 , 138  A .2d 705  

(1958); H ayw ood v. H am m , 77  C onn. 158 , 159 , 58  A . 695  

(1904). The proponent need not, how ever, show  that the 

speaker w as authorized to make the particular statement 

sought to be introduced. The existence of speaking authority is 

to be determined by reference to the substantive law  of 

agency. A lthough not expressly mentioned in the exception, 

the C ode in no w ay abrogates the common-law  rule that 

speaking authority must be established w ithout reference to 

the purported agent�s out-of-court statements, save w hen 

those statements are independently admissible. S ee S ection 1-

1  (d) (1). See generally Robles v. Lavin, 176  C onn. 281 , 284 , 

407  A .2d 957  (1978). Because partners are considered agents 

of the partnership for the purpose of its business; G eneral 

S tatutes §  34-322  (1); a partner�s declarations in furtherance 

of partnership business ordinarily are admissible against the 

partnership under Section 8-3  (1) (C ) principles. S ee 2  C . 
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McCormick, Evidence (5th Ed. 1999) §  259 , p. 156; cf. 

Munson v. W ickw ire, 21  Conn. 513 , 517  (1852). 

(D ) The fourth category encompasses the hearsay 

exception for statements of coconspirators. E.g., State v.

C outure, 218  Conn. 309 , 322 , 589  A .2d 343  (1991); State v. 

Pelletier, 209  Conn. 564 , 577 , 552  A .2d 805 (1989); see also 

State v. V essichio, 197  Conn. 644 , 654�55, 500  A .2d 1311  

(1985), cert. denied, 475 U .S . 1122 , 106  S . Ct. 1642 , 90  L. 

Ed. 2d 187  (1986) (additional foundational elements include 

existence of conspiracy and participation therein by both 

declarant and party against w hom statement is offered). The 

exception is applicable in civil and criminal cases alike. S ee 

C ooke v. W eed, 90  Conn. 544 , 548 , 97  A . 765 (1916). The 

proponent must prove the foundational elements by a 

preponderance of the evidence and independently of the 

hearsay statements sought to be introduced. State v.

V essichio, supra, 655; State v. H aggood, 36  Conn. A pp. 753 , 

767 , 653  A .2d 216 , cert. denied, 233  Conn. 904 , 657  A .2d 

644  (1995). 

(E) The fifth category of party opponent admissions is 

derived from A gricultural Ins. C o. v. K eeler, 44  Conn. 161 , 

162�64  (1876). S ee generally C. Tait &  J. LaPlante, 

Connecticut Evidence (2d Ed. 1988) §  11.5.6 (d), p. 347; 4  J. 

W igmore, Evidence (4 th Ed. 1972) §  1077. 

(F) The final category incorporates the common-law  

hearsay exception applied in Pierce v. Roberts, 57  Conn. 31 , 

40�41 , 17  A . 275 (1889), and Ram sbottom  v. Phelps, 18  

Conn. 278 , 285 (1847). 

(2) Spontaneous utterance. 

The hearsay exception for spontaneous utterances is 

w ell established. See, e.g., State v. S tange, 212  Conn. 612 , 

616�17 , 563  A .2d 681  (1989); C ascella v. Jay Jam es 

C am era Shop, Inc., 147  Conn. 337 , 341�42 , 160  A .2d 899  

(1960); Perry v. H aritos, 100  Conn. 476 , 483�84 , 124  A . 44  

(1924). A lthough S ection 8-3  (2) states the exception in terms 

different from that of the case law  on w hich the exception is 

based; cf. State v. S tange, supra, 616�17; Rockhill v. W hite 

Line Bus C o., 109  Conn. 706 , 709 , 145 A . 504  (1929); Perry 

v. H aritos, supra, 484; State v. G uess, 44  Conn. A pp. 790 , 

803 , 692  A .2d 849  (1997); the rule assumes incorporation of 

the case law  principles underlying the exception. 
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The event or condition must be sufficiently startling, so 

��as to produce nervous excitement in the declarant and render 

[the declarant�s] utterances spontaneous and unreflective.�� 

State v. Rinaldi, 220  C onn. 345 , 359 , 599  A .2d 1  (1991), 

quoting C . Tait &  J. LaPlante, supra, §  11.11.2 , pp. 373�74; 

accord 2  C . M cC ormick, supra, §  272 , p. 204. 

(3) Statement of then-existing physical condition. 

Section 8-3  (3) embraces the hearsay exception for 

statements of then-existing physical condition. M artin v.

Sherw ood, 74  C onn. 475 , 481�82 , 51  A . 526  (1902); State 

v. D art, 29  C onn. 153 , 155  (1860); see M cC arrick v. K ealy,

70  C onn. 642 , 645 , 40  A . 603  (1898). 

The exception is limited to statements of then-existing 

physical condition, w hereby the declarant describes how  the 

declarant feels as the declarant speaks. S tatements concerning 

past physical condition; M artin v. Sherw ood, supra, 74  C onn. 

482; State v. D art, supra, 29  C onn. 155; or the events leading 

up to or the cause of a present condition; M cC arrick v. K ealy,

supra, 70  C onn. 645; are not admissible under this exception.  

C f. S ection 8-3  (5) (exception for statements made to 

physician for purpose of obtaining medical treatment or advice 

and describing past or present bodily condition or cause 

thereof).

(4 ) Statement of then-existing mental or emotional 

condition.

Section 8-3  (4) embodies w hat is frequently referred to 

as the ��state-of-mind�� exception to the hearsay rule. S ee, 

e.g., State v. Periere, 186  C onn. 599 , 605�606 , 442  A .2d 

1345  (1982). 

The exception allow s the admission of a declarant�s 

statement describing his or her then-existing mental or 

emotional condition w hen the declarant�s mental or emotional 

condition is a factual issue in the case. E.g., State v. Periere,

supra, 186  C onn. 606�607  (to show  declarant�s fear); 

K earney v. Farrell, 28  C onn. 317 , 320�21  (1859) (to show  

declarant�s ��mental feeling��). O nly statements describing 

then-existing mental or emotional condition, i.e., that existing 

w hen the statement is made, are admissible. 

The exception also covers a declarant�s statement of 

present intention to perform a subsequent act as an inference 

that the subsequent act actually occurred. E.g., State v.
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Rinaldi, 220 Conn. 345, 358 n.7, 599 A.2d 1 (1991); State v. 

Santangelo, 205 Conn. 578, 592, 534 A.2d 1175 (1987); 

State v. Journey, 115 Conn. 344, 351, 161 A.2d 515 (1932). 

The inference draw n from  the statem ent of present intention 

that the act actually occurred is a m atter of relevancy rather 

than a hearsay concern. 

W hen a statem ent describes the declarant�s intention to 

do a future act in concert w ith another person, e.g., ��I am  

going to m eet R alph at the store at ten,�� the case law  does 

not prohibit adm issibility. S ee S tate v. S antangelo, supra, 205 

Conn. 592. But the declaration can be adm itted only to prove 

the declarant�s subsequent conduct, not to show  w hat the 

other person ultim ately did. State v. Perelli, 125 Conn. 321, 

325, 5 A.2d 705 (1939). Thus, in the exam ple above, the 

declarant�s statem ent could be used to infer that the declarant 

actually did go to m eet R alph at the store at ten, but not to 

show  that R alph w ent to the store at ten to m eet the 

declarant.

Placem ent of S ection 8-3 (4) in the ��availability of the 

declarant im m aterial�� category of hearsay exceptions confirm s 

that the adm issibility of statem ents of present intention to 

show  future acts is not conditioned on any requirem ent that 

the declarant be unavailable. S ee State v. Santangelo, supra, 

205 Conn. 592 (dictum  suggesting that declarant�s 

unavailability is precondition to adm issibility). 

W hile statem ents of present intention looking forw ard 

to the doing of som e future act are adm issible under the 

exception, backw ard looking statem ents of m em ory or belief 

offered to prove the act or event rem em bered or believed are 

inadm issible. S ee W ade v. Y ale U niversity, 129 Conn. 615, 

618�19, 30 A.2d 545 (1943). But see State v. Santangelo,

supra, 205 Conn. 592�93. As the advisory com m ittee note to 

the corresponding federal rule suggests, ��[t]he exclusion of 

�statem ents of m em ory or belief to prove the fact rem em bered 

or believed� is necessary to avoid the virtual destruction of the 

hearsay rule w hich w ould otherw ise result from  allow ing state 

of m ind, provable by a hearsay statem ent, to serve as the 

basis for an inference of the happening of the event w hich 

produced the state of m ind.�� Fed. R . Evid. 803 (3) advisory 

com m ittee note, citing Shepard v. U nited States, 290 U .S . 96 , 

54 S . Ct. 22, 78 L. Ed. 196  (1933). For cases dealing w ith the 
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admissibility of statements of memory or belief in will cases, 

see Spencer�s Appeal, 77  C onn. 638 , 643 , 60  A . 289  (1905); 

V ivian Appeal, 74  C onn. 257 , 260�62 , 50  A . 797  (1901); 

C om stock v. H adlym e Ecclesiastical Society, 8  C onn. 254 , 

263�64  (1830). C f. Babcock v. Johnson, 127  C onn. 643 , 

644 , 19  A .2d 416  (1941) (statements admissible only as 

circumstantial evidence of state of mind and not for truth of 

matter asserted); In re Johnson�s W ill, 40  C onn. 587 , 588  

(1873) (same). 

(5) Statement for purposes of obtaining medical 

diagnosis or treatment [or advice pertaining thereto]. 

S tatements made in furtherance of obtaining medical 

diagnosis or treatment [or advice pertaining thereto] are 

excepted from the hearsay rule. E.g., State v. D ePastino, 228  

C onn. 552 , 565 , 638  A .2d 578  (1994)[; G ilm ore v. Am erican

Tube &  Stam ping C o., 79  C onn. 498 , 504 , 66  A . 4  (1907)].

It is intended that the term ��medical�� be read broadly 

so that the exception would cover statements made for the 

purpose of [obtaining] diagnosis or treatment [or advice] for 

both somatic and psychological maladies and conditions. S ee 

State v. W ood, 208  C onn. 125 , 133�34 , 545  A .2d 1026 , 

cert. denied, 488  U .S . 895 , 109  S . C t. 235 , 102  L. Ed. 2d 

225  (1988)[; M ain v. M ain, 17  C onn. A pp. 670 , 674 , 555  

A .2d 997  (1989)].

S tatements concerning the cause of an injury or 

condition traditionally were inadmissible under the exception. 

S ee Sm ith v. H ausdorf, 92  C onn. 579 , 582 , 103  A . 939  

(1918). R ecent cases recognize that, in some instances, 

causation may be pertinent to medical diagnosis or treatment 

[or advice]. S ee State v. D aniels, 13  C onn. A pp. 133 , 135 , 

534  A .2d 1253  (1987); cf. State v. D ePastino, supra, 228  

C onn. 565 . S ection 8-3  (5), thus, excepts from the hearsay 

rule statements describing ��the inception or general character 

of the cause or external source�� of an injury or condition when 

reasonably pertinent to medical diagnosis or treatment [or

advice].

S tatements as to causation that include the identity of 

the person responsible for the injury or condition ordinarily are 

neither relevant to nor in furtherance of the patient�s medical 

treatment. State v. D ePastino, supra, 228  C onn. 565 ; State v.

D ollinger, 20  C onn. A pp. 530 , 534 , 568  A .2d 1058 , cert. 
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denied, 215 Conn. 805, 574 A.2d 220 (1990). Both the 

suprem e and appellate courts have recognized an exception to 

this principle in cases of dom estic child abuse. State v.

D ePastino, supra, 565; State v. D ollinger, supra, 534�35; 

State v. M aldonado, 13  Conn. App. 368, 372�74, 536  A.2d 

600, cert. denied, 207 Conn. 808, 541 A.2d 1239 (1988); 

see C. Tait &  J. LaPlante, supra, (S up. 1999) §  11.12.3 , p. 

233 . The courts reason that ��[i]n cases of sexual abuse in the 

hom e, hearsay statem ents m ade in the course of m edical 

treatm ent w hich reveal the identity of the abuser, are 

reasonably pertinent to treatm ent and are adm issible. . . .  If 

the sexual abuser is a m em ber of the child victim �s im m ediate 

household, it is reasonable for a physician to ascertain the 

identity of the abuser to prevent recurrences and to facilitate 

the treatm ent of psychological and physical injuries.�� (Citation 

om itted; internal quotation m arks om itted.) State v. D ollinger,

supra, 535, quoting State v. M aldonado, supra, 374; accord 

State v. D ePastino, supra, 565. 

Traditionally, the exception seem ingly required that the 

statem ent be m ade to a physician. S ee, e.g., W ilson v.

G ranby, 47 Conn. 59, 76  (1879). S tatem ents qualifying under 

Section 8-3  (5), how ever, m ay be those m ade not only to a 

physician, but to other persons involved in the treatm ent of the 

patient, such as a nurse, a param edic, an interpreter or even a 

fam ily m em ber. This approach is in accord w ith the m odern 

trend. S ee State v. M aldonado, supra, 13  Conn. App. 369, 

374 n.3  (statem ent by child abuse victim  w ho spoke only 

S panish m ade to S panish speaking hospital security guard 

enlisted by treating physician as translator). 

Com m on-law  cases address the adm issibility of 

statem ents m ade only by the patient. E.g., G ilm ore v.

A m erican Tube &  Stam ping C o., supra, 79 Conn. 504. S ection 

8-3  (5) does not, by its term s, restrict statem ents adm issible 

under the exception to those m ade by the patient. For 

exam ple, if a parent w ere to bring his or her unconscious child 

into an em ergency room , statem ents m ade by the parent to a 

health care provider for the purpose of obtaining treatm ent and 

pertinent to that treatm ent fall w ithin the scope of the 

exception.

[The] Early com m on law  distinguished betw een 

statem ents m ade to physicians consulted for the purpose of 
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treatment and statements made to physicians consulted solely 

for the purpose of qualifying as an expert w itness to testify at 

trial. S tatements made to these so-called ��nontreating�� 

physicians w ere not accorded substantive effect. S ee, e.g., 

Zawisza v. Q uality N am e Plate, Inc., 149  C onn. 115 , 119 , 

176  A .2d 578  (1961); Rowland v. Phila., W ilm . &  Baltim ore R . 

C o., 63  C onn. 415 , 418�19 , 28  A . 102  (1893). This 

distinction w as virtually eliminated by the C ourt in G eorge v.

Ericson, 250  C onn. 312 , 736  A .2d 889  (1999), w hich held 

that nontreating physicians could rely on such statements. The 

distinction betw een admission only as foundation for the 

expert�s opinion and admission for all purposes w as considered 

too inconsequential to maintain. A ccordingly, the w ord 

�diagnosis� w as added to, and the phrase �advice pertaining 

thereto� w as deleted from, [By use of] the phrase ��medical 

treatment or advice pertaining thereto,�� in S ection 8-3  (5) 

[retains this common-law  distinction].

(6) Recorded recollection. 

The hearsay exception for past recollection recorded 

requires four foundational requirements. First, the w itness 

must have had personal know ledge of the event recorded in 

the memorandum or record. Papas v. A etna Ins. C o., 111  

C onn. 415 , 420 , 150  A . 310  (1930); Jackiewicz v. U nited 

Illum inating C o., 106  C onn. 302 , 309 , 138  A . 147  (1927); 

N eff v. N eff, 96  C onn. 273 , 278 , 114  A . 126  (1921). 

S econd, the w itness� present recollection must be 

insufficient to enable the w itness to testify fully and accurately 

about the event recorded. State v. Boucino, 199  C onn. 207 , 

230 , 506  A .2d 125  (1986). The rule thus does not require the 

w itness� memory to be totally exhausted. S ee id. Earlier cases 

to the contrary, such as K atsonas v. W .M . S utherland Building 

&  C ontracting C o., 104  C onn. 54 , 69 , 132  A . 553  (1926), 

apparently have been rejected. S ee State v. Boucino, supra, 

230 . ��Insufficient recollection�� may be established by 

demonstrating that an attempt to refresh the w itness� 

recollection pursuant to S ection 6-9  (a) w as unsuccessful. S ee 

K atsonas v. W .M . S utherland Building &  C ontracting C o.,

supra, 69 . 

Third, the memorandum or record must have been 

made or adopted by the w itness ��at or about the time�� the 

event w as recorded. G igliotti v. U nited Illum inating C o., 151  
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Conn. 114, 124, 193 A.2d 718 (1963); Neff v. Neff, supra, 

96 Conn. 278; State v. D ay, 12 Conn. App. 129, 134, 529 

A.2d 1333 (1987). 

Finally, the m em orandum  or record m ust reflect 

correctly the w itness� know ledge of the event as it existed at 

the tim e of the m em orandum �s or record�s m aking or adoption. 

S ee State v. V ennard, 159 Conn. 385 , 397, 270  A.2d 837 

(1970), cert. denied, 400  U .S . 1011, 91 S . Ct. 576, 27 L. Ed. 

2d 625  (1971); C apone v. Sloan, 149 Conn. 538, 543, 182 

A.2d 414 (1962); H aw ken v. D ailey, 85  Conn. 16, 19, 81 A. 

1053 (1911). 

A m em orandum  or record adm issible under the 

exception m ay be read into evidence and received as an 

exhibit. K atsonas v. W .M . S utherland Building &  C ontracting 

C o., supra, 104 Conn. 69; see Neff v. Neff, supra, 96 Conn. 

278�79. Because a m em orandum  or record introduced under 

the exception is being offered to prove its contents, the 

original m ust be produced pursuant to S ection 10-1, unless its 

production is excused. S ee Sections 10-3 through 10-6; cf. 

Neff v. Neff, supra, 278. 

M ultiple person involvem ent in recordation and 

observation of the event recorded is contem plated by the 

exception. For exam ple, A reports to B an event A has just 

observed. B im m ediately w rites dow n w hat A reported to him . 

A then exam ines the w riting and adopts it as accurate close to 

the tim e of its m aking. A is now  testifying and has forgotten 

the event. A m ay independently establish the foundational 

requirem ents for the adm ission of the w riting under S ection 8-

3 (6). Cf. C. Tait &  J. LaPlante, supra, §  11.21, p. 408, citing 

C urtis v. Bradley, 65  Conn. 99, 31 A. 591 (1894). 

The past recollection recorded exception to the hearsay 

rule is to be distinguished from  the procedure for refreshing 

recollection, w hich is covered in S ection 6-9. 

(7) Public records and reports. 

Section 8-3 (7) sets forth a hearsay exception for 

certain public records and reports. The exception is derived 

prim arily from  com m on law  although public records and reports 

rem ain the subject of num erous statutes. S ee, e.g., G eneral 

S tatutes §§  12-39bb, 19a-412. 

Although Connecticut has neither precisely nor 

consistently defined the elem ents com prising the com m on-law  
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public records exception to the hearsay rule; cf. Hing Wan 

Wong v. Liquor C ontrol C om m ission, 160  C onn. 1, 9, 273  

A .2d 709  (1970), cert. denied, 401  U .S . 938, 91  S . C t. 931, 

28  L. Ed. 2d 218  (1971); S ection 8-3  (7) gleans from  case law  

three distinct requirem ents for substantive adm issibility. 

Proviso (A ) is found in cases such as Hing Wan Wong v. Liquor

C ontrol C om m ission, supra, 9, Russo v. M etropolitan Life Ins. 

C o., 125  C onn. 132, 139, 3  A .2d 844  (1939), and Ezzo v.

G erem iah, 107  C onn. 670, 679�80, 142  A . 461  (1928). 

Proviso (B) com es from  cases such as G ett v. Isaacson, 98  

C onn. 539, 543�44, 120  A . 156  (1923), and Enfield v. 

Ellington, 67  C onn. 459, 462, 34  A . 818  (1896). Proviso (C ) 

is derived from  Heritage V illage M aster A ssn., Inc. v. Heritage

V illage Water C o., 30  C onn. A pp. 693, 701, 622  A .2d 578  

(1993), and from  cases in w hich public records had been 

adm itted under the business records exception. S ee, e.g., 

State v. Palozie, 165  C onn. 288, 294�95, 334  A .2d 458  

(1973); M ucci v. LeM onte, 157  C onn. 566, 569, 254  A .2d 

879  (1969). 

The ��duty�� under w hich public officials act, as 

contem plated by proviso (A ), often is one im posed by statute. 

S ee, e.g., Law rence v. K ozlow ski, 171  C onn. 705, 717�18, 

372  A .2d 110  (1976), cert. denied, 431  U .S . 969, 97  S . C t. 

2930, 53  L. Ed. 2d 1066  (1977); Hing Wan Wong v. Liquor

C ontrol C om m ission, supra, 160  C onn. 8�10 . N evertheless, 

S ection 8-3  (7) does not preclude the recognition of other 

sources of duties. 

Proviso (C ) anticipates the likelihood that m ore than one 

individual m ay be involved in the m aking of the public record.  

By analogy to the personal know ledge requirem ent im posed in 

the business records context; e.g., In re Barbara J., 215  C onn. 

31, 40, 574  A .2d 203  (1990); proviso (C ) dem ands that the 

public record be m ade upon the personal know ledge of either 

the public official w ho m ade the record or som eone, such as a 

subordinate, w hose duty it w as to relay that inform ation to the 

public official. S ee, e.g., State v. Palozie, supra, 165  C onn. 

294�95  (public record introduced under business records 

exception).

(8) Statement in learned treatises. 

Exception (8) explicitly perm its the substantive use of 

statem ents contained in published treatises, periodicals or 
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pamphlets on direct examination or cross-examination under 

the circumstances prescribed in the rule. 

A lthough most of the earlier decisions concerned the 

use of medical treatises; e.g., Cross v. H uttenlocher, 185  

C onn. 390, 395, 440  A .2d 952  (1981); Perez v. M ount Sinai 

H ospital, 7  C onn. A pp. 514, 520, 509  A .2d 552  (1986); 

Section 8-3  (8), by its terms, is not limited to that one subject 

matter or format. A m es v. S ears, Roebuck &  Co., 8  C onn. 

A pp. 642, 650�51, 514  A .2d 352, cert. denied, 201  C onn. 

809, 515  A .2d 378  (1986) (published technical papers on 

design and operation of riding law nmow ers). 

C onnecticut allow s the jury to receive the treatise, or 

portion thereof, as a full exhibit. Cross v. H uttenlocher, supra, 

185  C onn. 395�96. If admitted, the excerpts from the 

published w ork may be read into evidence or received as an 

exhibit, as the court permits. S ee id. 

(9) Statement in ancient documents. 

The hearsay exception for statements in ancient 

documents is w ell established. Jarboe v. H om e Bank &  T rust 

Co., 91  C onn. 265, 270�71, 99  A . 563  (1917); N ew  Y ork, 

N .H . &  H . R . Co. v. Cella, 88  C onn. 515, 520, 91  A . 972  

(1914); see Clark v. D rska, 1  C onn. A pp. 481, 489, 473  A .2d 

325  (1984). 

The exception, by its terms, applies to all kinds of 

documents, including documents produced by electronic 

means, and is not limited to documents affecting an interest in 

property. S ee Petrom an v. A nderson, 105  C onn. 366, 369�

70, 135  A . 391  (1926) (ancient map introduced under 

exception); C . Tait&  J. LaPlante, supra, §  11.18, p. 405. 

��[M ]ore than thirty years�� means any instant of time 

beyond the point in time at w hich the document has been in 

existence for thirty years. 

(10 ) Published compilations. 

C onnecticut cases have recognized an exception to the 

hearsay rule� or at least have assumed an exception exists�

for these items. H enry v. K opf, 104  C onn. 73, 80�81, 131  A . 

412  (1925) (market reports); see State v. Pam bianchi, 139  

C onn. 543, 548, 95  A .2d 695  (1953) (compilation of used 

automobile prices); D onoghue v. Sm ith, 114  C onn. 64, 66, 

157  A . 415  (1931) (mortality tables). 

(11 ) Statement in family bible. 
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Connecticut has recognized, at least in dictum, an 

exception to the hearsay rule for factual statements 

concerning personal or family history contained in family 

bibles. S ee Eva v. G ough, 93  Conn. 38 , 46 , 104  A . 238  

(1918).

(12) Personal identification. 

A  w itness� in-court statement of his or her ow n name 

or age is admissible, even though know ledge of this 

information often is based on hearsay. Blanchard v. Bridgeport,

190  Conn. 798 , 806 , 463  A .2d 553  (1983) (name); Tolettiv. 

Bidizcki, 118  Conn. 531 , 534 , 173  A . 223  (1934) (name); 

State v. H yatt, 9  Conn. A pp. 426 , 429 , 519  A .2d 612  (1987) 

(age); see C reer v. A ctive A uto Exchange, Inc., 99  Conn. 266 , 

276 , 121  A . 888  (1923) (age). It is unclear w hether case law  

supports the admissibility of a declarant�s out-of-court 

statement concerning his or her ow n name or age w hen 

offered independently of existing hearsay exceptions, such as 

the exception for statements made by a party opponent. 

Sec. 8-5 . H earsay Exceptions: D eclarant M ust Be A vailable 

The follow ing are not excluded by the hearsay rule, 

provided the declarant is available for cross-examination at 

trial:

(1) Prior inconsistent statem ent. A  prior inconsistent 

statement of a w itness, provided (A ) the statement is in 

w riting or otherw ise recorded by audiotape, videotape, or 

some other equally reliable medium, (B) the statement [is

signed by] or recording is duly authenticated as that of the 

w itness, and (C) the w itness has personal know ledge of the 

contents of the statement. 

(2) Identification of a person. The identification of a 

person made by a declarant prior to trial w here the 

identification is reliable. 

CO M M EN TA RY  

(1) Prior inconsistent statem ent. 

Section 8-5  (1) incorporates the rule of State v.

W helan, 200  Conn. 743 , 753 , 513  A .2d 86 , cert. denied, 479  

U .S . 994 , 107  S . Ct. 597 , 93  L. Ed. 2d 598  (1986), [. The 

W helan rule has been subject to further] and later

developments and clarifications. E.g., State v. H opkins, 222  
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Conn. 117, 126, 609 A.2d 236 (1992) (prior inconsistent 

statem ent m ust be m ade under circum stances assuring 

reliability, w hich is to be determ ined on case-by-case basis); 

State v. H ollow ay, 209 Conn. 636, 649, 553 A.2d 166, cert. 

denied, 490 U .S . 1071, 109 S . Ct. 2078, 104  L. Ed. 2d 643 

(1989) (tape-recorded statem ent adm issible under W helan); 

State v. Luis F., 85  Conn. App. 264 , 269 (2004) (videotaped 

statem ent adm issible); see also State v. W oodson, 227 Conn. 

1, 21, 629 A.2d 386 (1993) (signature of w itness 

unnecessary w hen tape-recorded statem ent offered under 

W helan). [These post-W helan developm ents w ere not 

expressly incorporated into the language of S ection 8-5  (1), 

w ith one exception noted below . These and other post-W helan 

developm ents nevertheless are considered to be an integral 

part of this rule. 

The one post-W helan developm ent incorporated into 

S ection 8-5  (1) is set forth in proviso (C). Proviso (C) is based 

on the court�s holding in State v. G rant, 221 Conn. 93, 99�

102, 602 A.2d 581 (1992). S ee also State v. Buster, 224 

Conn. 546, 558�59, 620 A.2d 110 (1993).]

U se of the w ord ��w itness�� in S ection 8-5  (1) assum es 

the declarant has testified at the proceeding in question, as 

required by the W helan rule.

As to the requirem ents of authentication, see Section 9-

1.

(2) Identification of a person. 

Section 8-5  (2) incorporates the hearsay exception 

recognized in State v. M cC lendon, 199 Conn. 5 , 11, 505 A.2d 

685  (1986), and reaffirm ed in subsequent cases. S ee State v.

O utlaw , 216 Conn. 492, 497�98, 582 A.2d 751 (1990); 

State v. Tow nsend, 206 Conn. 621, 624, 539 A.2d 114 

(1988 ); State v. W eidenhof, 205  Conn. 262, 274 , 533 A.2d 

545  (1987). Although this hearsay exception appears to have 

been the subject of crim inal cases exclusively, S ection 8-5  (2) 

is not so lim ited, and applies in civil cases as w ell. 

Either the declarant or another w itness present w hen 

the declarant m akes the identification, such as a police officer, 

can testify at trial as to the identification. Com pare State v. 

M cC lendon, supra, 199 Conn. 8  (declarants testified at trial 

about their prior out-of-court identifications) w ith State v. 

W eidenhof, supra, 205 Conn. 274 (police officer w ho show ed 
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declarant photographic array was called as witness at trial to 

testify concerning declarant�s prior out-of-court identification). 

Even when it is another witness who testifies as to the 

declarant�s identification, the declarant m ust be available for 

cross-exam ination at trial for the identification to be 

adm issible. But cf. State v. O utlaw , supra, 216  C onn. 498  

(dictum  suggesting that declarant m ust be available for cross-

exam ination either at trial or at prior proceeding in which out-

of-court identification is offered). 

C onstitutional infirm ities in the adm ission of pretrial 

identifications are the subject of separate inquiries and 

constitute independent grounds for exclusion. See, e.g., State 

v. W hite, 229  C onn. 125, 161, 640  A .2d 572  (1994); State 

v. Lee, 177  C onn. 335, 339, 417  A .2d 354  (1979). 

Sec. 8-6. Hearsay Exceptions: Declarant Must Be Unavailable 

The following are not excluded by the hearsay rule if 

the declarant is unavailable as a witness: 

(1) Form er testim ony. Testim ony given as a witness at 

another hearing of the sam e or a different proceeding, provided 

(A ) the issues in the form er hearing are the sam e or 

substantially sim ilar to those in the hearing in which the 

testim ony is being offered, and (B) the party against whom  the 

testim ony is now offered had an opportunity to develop the 

testim ony in the form er hearing. 

(2) Dying declaration. In a prosecution in which the 

death of the declarant is the subject of the charge, a statem ent 

m ade by the declarant, while the declarant was conscious of 

his or her im pending death, concerning the cause of or the 

circum stances surrounding the death. 

(3) Statem ent against civil interest. A  trustworthy 

statem ent that, at the tim e of its m aking, was against the 

declarant�s pecuniary or proprietary interest, or that so far 

tended to subject the declarant to civil liability that a 

reasonable person in the declarant�s position would not have 

m ade the statem ent unless the person believed it to be true. In 

determ ining the trustworthiness of such a statem ent the court 

shall consider whether safeguards reasonably equivalent to the 

oath taken by a witness and the test of cross-exam ination 

exist.
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(4) Statement against penal interest. A trustworthy 

statem ent against penal interest that, at the tim e of its 

m aking, so far tended to subject the declarant to crim inal 

liability that a reasonable person in the declarant�s position 

would not have m ade the statem ent unless the person believed 

it to be true. In determ ining the trustworthiness of a statem ent 

against penal interest, the court shall consider (A) the tim e the 

statem ent was m ade and the person to whom  the statem ent 

was m ade, (B) the existence of corroborating evidence in the 

case, and (C ) the extent to which the statem ent was against 

the declarant�s penal interest. 

(5 ) Statement concerning ancient private boundaries. A

statem ent, m ade before the controversy arose, as to the 

location of ancient private boundaries if the declarant had 

peculiar m eans of knowing the boundary and had no interest to 

m isrepresent the truth in m aking the statem ent. 

(6 ) R eputation of a past generation. Reputation of a 

past generation concerning facts of public or general interest 

or affecting public or private rights as to ancient rights of 

which the declarant is presum ed or shown to have had 

com petent knowledge and which m atters are incapable of 

proof in the ordinary way by available witnesses. 

(7 ) Statement of pedigree and family relationships. A

statem ent concerning pedigree and fam ily relationships, 

provided (A) the statem ent was m ade before the controversy 

arose, (B) the declarant had no interest to m isrepresent in 

m aking the statem ent, and (C ) the declarant, because of a 

close relationship with the fam ily to which the statem ent 

relates, had special knowledge of the subject m atter of the 

statem ent. 

(8 ) Forfeiture by w rongdoing. A statem ent offered 

against a party that has engaged in wrongdoing that was

intended to, and did, procure the unavailability of the declarant 

as a witness.

C O M M EN TARY  

The com m on thread running through all S ection 8-6  

hearsay exceptions is the requirem ent that the declarant be 

unavailable as a witness. At com m on law, the definition of 

unavailability varied with the individual hearsay exception. For 

exam ple, the suprem e court has recognized death as the only 
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form of unavailability for the dying declaration and ancient 

private boundary hearsay exceptions. S ee, e.g., Rompe v.

K ing, 185  C onn. 426 , 429 , 441  A .2d 114  (1981) 

(boundaries); State v. M anganella, 113  C onn. 209 , 215�16 , 

155  A . 74  (1931) (dying declarations). But in State v. Frye,

182  C onn. 476 , 438  A .2d 735  (1980), the court adopted the 

federal rule�s definition of unavailability for the statement 

against penal interest exception; id., 481�82; thereby 

recognizing other forms of unavailability such as testimonial 

privilege and lack of memory. See Fed. R . Evid. 804  (a); see 

also State v. Schiappa, 248  C onn. 132 , 142�45 , 728  A .2d 

466  (1999). The court has yet to determine w hether the 

definition of unavailability recognized in Frye applies to other 

hearsay exceptions requiring the unavailability of the declarant. 

In keeping w ith the common law , S ection 8-6  eschew s 

a uniform definition of unavailability. R eference should be 

made to common-law  cases addressing the particular hearsay 

exception.

(1) Former testimony. 

C onnecticut cases recognize the admissibility of a 

w itness� former testimony as an exception to the hearsay rule 

w hen the w itness subsequently becomes unavailable. E.g., 

State v. Parker, 161  C onn. 500 , 504 , 289  A .2d 894  (1971); 

A tw ood v. A tw ood, 86  C onn. 579 , 584 , 86  A . 29  (1913); 

State v. M alone, 40  C onn. A pp. 470 , 475�78 , 671  A .2d 

1321 , cert. denied, 237  C onn. 904 , 674  A .2d 1332  (1996). 

In addition to show ing unavailability; e.g., C rochiere v.

Board of Education, 227  C onn. 333 , 356 , 630  A .2d 1027  

(1993); State v. A illon, 202  C onn. 385 , 391 , 521  A .2d 555  

(1991); the proponent must establish tw o foundational 

elements. First, the proponent must show  that the issues in 

the proceeding in w hich the w itness testified and the 

proceeding in w hich the w itness� former testimony is offered 

are the same or substantially similar. E.g., State v. Parker,

supra, 161  C onn. 504; In re D urant, 80  C onn. 140 , 152 , 67  

A . 497  (1907). The similarity of issues is required primarily as 

a means of ensuring that the party against w hom the former 

testimony is offered had a motive and interest to adequately 

examine the w itness in the former proceeding. See A tw ood v.

A tw ood, supra, 86  C onn. 584. 
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Second, the proponent must show that the party 

against whom the former testimony is offered had an 

opportunity to develop the testimony in the former proceeding. 

E.g., State v. Parker, supra, 161  C onn. 504; Lane v. Brainerd,

30  C onn. 565 , 579  (1862). This second foundational 

requirement simply requires the opportunity to develop the 

witness� testimony; the use made of that opportunity is 

irrelevant to a determination of admissibility. See State v. 

Parker, supra, 504; State v. C rum p, 43  C onn. A pp. 252 , 264 , 

683  A .2d 402 , cert. denied, 239  C onn. 941 , 684  A .2d 712  

(1996).

The common law generally stated this second 

foundational element in terms of an opportunity for cross-

examination; e.g., State v. W einrib, 140  C onn. 247 , 252 , 99  

A .2d 145  (1953); probably because the cases involved the 

introduction of former testimony against the party against 

whom it previously was offered. Section 8-6  (1), however, 

supposes development of a witness� testimony through direct 

or redirect examination, in addition to cross-examination; cf. 

Lane v. Brainerd, supra, 30  C onn. 579; thus recognizing the 

possibility of former testimony being offered against its original 

proponent. The rules allowing a party to impeach its own 

witness; Section 6-4; and authorizing leading questions during 

direct or redirect examination of hostile or forgetful witnesses, 

for example; Section 6-8  (b); provide added justification for 

this approach. 

Section 8-6  (1), in harmony with the modern trend, 

abandons the traditional requirement of mutuality, i.e., that the 

identity of the parties in the former and current proceedings be 

the same; see A tw ood v. A tw ood, supra, 86  C onn. 584; Lane

v. Brainerd, supra, 30  C onn. 579; in favor of requiring merely 

that the party against whom the former testimony is offered 

have had an opportunity to develop the witness� testimony in 

the former proceeding. See 5  J. W igmore, Evidence (4 th Ed.  

1974) §  1388 , p. 111; cf. In re D urant, supra, 80  C onn. 152. 

(2) Dying declaration. 

Section 8-6  (2) recognizes C onnecticut�s common-law 

dying declaration hearsay exception. E.g., State v. O nofrio,

179  C onn. 23 , 43�44 , 425  A .2d 560  (1979); State v.

M anganella, 113  C onn. 209 , 215�16 , 155  A . 74  (1931); 

State v. Sm ith, 49  C onn. 376 , 379  (1881). The exception is 
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limited to criminal prosecutions for homicide. See, e.g., State 

v. Y ochelm an, 107  C onn. 148 , 154�55 , 139  A . 632  (1927); 

D aily v. N ew  Y ork &  N ew  H aven R . C o., 32  C onn. 356 , 358  

(1865). Furthermore, by demanding that ��the death of the 

declarant [be] the subject of the charge,�� Section 8-6  (2) 

retains the requirement that the declarant be the victim of the 

homicide that serves as the basis for the prosecution in w hich 

the statement is offered. See, e.g., State v. Y ochelm an, supra, 

155; D aily v. N ew  Y ork &  N ew  H aven R . C o., supra, 358; see 

also C . Tait &  J. LaPlante, supra, §  11 .7 .2 , p. 353 . 

Section 8-6  (2), in accordance w ith common law , limits 

the exception to statements concerning the cause of or 

circumstances surrounding w hat the declarant considered to 

be his or her impending death. State v. O nofrio, supra, 179  

C onn. 43�44; see State v. Sm ith, supra, 49  C onn. 379 . A  

declarant is ��conscious of his or her impending death�� w ithin 

the meaning of the rule w hen the declarant believes that his or 

her death is imminent and abandons all hope of recovery. See 

State v. O nofrio, supra, 44; State v. C ronin, 64  C onn. 293 , 

304 , 29  A . 536  (1894). This belief may be established by 

reference to the declarant�s ow n statements or circumstantial 

evidence such as the administration of last rites, a physician�s 

prognosis made know n to the declarant or the severity of the 

declarant�s w ounds. State v. O nofrio, supra, 44�45; State v. 

Sw ift, 57  C onn. 496 , 505�506 , 18  A . 664  (1888); In re Jose 

M ., 30  C onn. A pp. 381 , 393 , 620  A .2d 804 , cert. denied, 

225  C onn. 921 , 625  A .2d 821  (1993). D ying declarations in 

the form of an opinion are subject to the limitations on lay 

opinion testimony set forth in Section 7-1 . See State v. 

M anganella, supra, 113  C onn. 216 . 

(3) Statement against civil interest. 

Section 8-6  (3) restates the rule from Ferguson v.

Sm azer, 151  C onn. 226 , 232�34 , 196  A .2d 432  (1963). 

(4 ) Statement against penal interest. 

In State v. D eFreitas, 179  C onn. 431 , 449�52 , 426  

A .2d 799  (1980), the supreme court recognized a hearsay 

exception for statements against penal interest, abandoning 

the traditional rule rendering such statements inadmissible. 

See, e.g., State v. Stallings, 154  C onn. 272 , 287 , 224  A .2d 

718  (1966).  Section 8-6  (4) embodies the hearsay exception 

recognized in D eFreitas and affirmed in its progeny. E.g., State 
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v. Lopez, 239 C onn. 56 , 70�71 , 681 A .2d 950 (1996); State 

v. M ayette, 204 C onn. 571 , 576�77 , 529 A .2d 673 (1987). 

The exception applies in both crim inal and civil cases. S ee 

Reilly v. D iBianco, 6 C onn. A pp. 556 , 563�64 , 507 A .2d 106 , 

cert. denied, 200 C onn. 804 , 510 A .2d 193 (1986). 

R ecognizing the possible unreliability of this type of 

evidence, adm issibility is conditioned on the statem ent�s 

trustw orthiness.  E.g., State v. H ernandez, 204 C onn. 377 , 

390 , 528 A .2d 794 (1987). S ection 8-6 (4) sets forth three 

factors a court shall consider in determ ining a statem ent�s 

trustw orthiness, factors w ell entrenched in the com m on-law  

analysis. E.g., State v. Rivera, 221 C onn. 58 , 69 , 602 A .2d 

571 (1992). A lthough the cases often cite a fourth factor, 

nam ely, the availability of the declarant as a w itness; e.g., 

State v. Lopez, supra, 239 C onn. 71; State v. Rosado, 218 

C onn. 239 , 244 , 588 A .2d 1066 (1991); this factor has been 

elim inated because the unavailability of the declarant is alw ays 

required and, thus, the factor does nothing to change the 

equation from  case to case. C f. State v. G old, 180 C onn. 619 , 

637 , 431 A .2d 501 , cert. denied, 449 U .S . 920 , 101 S . C t. 

320 , 66 L. Ed. 2d 148 (1980) (��application of the fourth 

factor, availability of the declarant as a w itness, does not 

bolster the reliability of the [statem ent] inasm uch as [the 

declarant] w as unavailable at the tim e of trial��). 

D rafter�s N ote: The brackets in the preceding 

parenthetical are in the current C ode and do not signify deleted 

language.

Section 8-6 (4) preserves the com m on-law  definition of 

��against penal interest�� in providing that the statem ent be one 

that ��so far tend[s] to subject the declarant to crim inal liability 

that a reasonable person in the declarant�s position w ould not 

have m ade the statem ent unless the person believed it to be 

true.�� Thus, statem ents other than outright confessions of 

guilt m ay qualify under the exception as w ell. State v. Bryant,

202 C onn. 676 , 695 , 523 A .2d 451 (1987); State v. Savage,

34 C onn. A pp. 166 , 172 , 640 A .2d 637 , cert. denied, 229 

C onn. 922 , 642 A .2d 1216 (1994). 

The usual scenario involves the defendant�s use of a 

statem ent that im plicates the declarant, but exculpates the 

defendant. C onnecticut case law , how ever, m akes no 

distinction betw een statem ents that inculpate the declarant 
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but exculpate the defendant, and statem ents that inculpate 

both the declarant and the defendant. C onnecticut law  

supports the adm issibility of this so-called ��dual-inculpatory�� 

statem ent provided that corroborating circum stances clearly 

indicate its trustw orthiness. State v. Schiappa, supra, 248  

C onn. 154�55. 

W hen a narrative contains both disserving statem ents 

and collateral, self serving or neutral statem ents, the 

C onnecticut rule adm its the entire narrative, letting the ��trier 

of fact assess its evidentiary quality in the com plete context.�� 

State v. Bryant, supra, 202  C onn. 697; accord State v. 

Savage, supra, 34  C onn. A pp. 173�74. 

C onnecticut has adopted the Federal Rule�s definition of 

unavailability, as set forth in Fed. R . Evid. 804  (a), for 

determ ining a declarant�s unavailability under this exception. 

State v. Frye, 182  C onn. 476 , 481�82  &  n.3 , 438  A .2d 735  

(1980); accord State v. Schiappa, supra, 248  C onn. 141�42. 

(5) Statement concerning ancient private boundaries. 

Section 8-6  (5) reflects the com m on law  concerning 

private boundaries. S ee Porter v. W arner, 2  R oot (C onn.) 22 , 

23  (1793). S ection 8-6  (5) captures the exception in its 

current form . W ildw ood A ssociates, Ltd. v. Esposito, 211  

C onn. 36 , 44 , 557  A .2d 1241  (1989); D iM aggio v. C annon,

165  C onn. 19 , 22�23 , 327  A .2d 561  (1973); K oennicke v.

M aiorano, 43  C onn. A pp. 1 , 13 , 682  A .2d 1046  (1996). 

��U navailability,�� for purposes of this hearsay 

exception, is lim ited to the declarant�s death. See W ildw ood

A ssociates, Ltd. v. Esposito, supra, 211  C onn. 44; Rom pe v. 

K ing, 185  C onn. 426 , 429 , 441  A .2d 114  (1981); C . Tait &  J. 

LaPlante, supra, §  11.10.2 , p. 371. 

The requirem ent that the declarant have ��peculiar 

m eans of know ing the boundary�� is part of the broader 

com m on-law  requirem ent that the declarant qualify as a 

w itness as if he w ere testifying at trial. E.g., W ildw ood

A ssociates, Ltd. v. Esposito, supra, 211  C onn. 44; Putnam , 

C offin &  Burr, Inc. v. H alpern, 154  C onn. 507 , 514 , 227  A .2d 

83  (1967). It is intended that this general requirem ent rem ain 

in effect, even though not expressed in the text of the 

exception. Thus, statem ents otherw ise qualifying for adm ission 

under the text of S ection 8-6  (5) nevertheless m ay be 
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excluded if the court finds that the declarant would not qualify 

as a witness had he testified in court. 

A lthough the cases generally speak of ��ancient�� 

private boundaries; e.g., Wildwood Associates, Ltd. v.

Esposito, supra, 211  C onn. 44; Putnam , C offin &  Burr, Inc. v.

H alpern, supra, 154  C onn. 514; but see, e.g., D iM aggio v.

C annon, supra, 165  C onn. 22�23; no case actually defines 

��ancient�� or decides what lim itation that term  places, if any, 

on the adm ission of evidence under this exception. 

(6) Reputation of a past generation. 

Section 8-6  (6) recognizes the com m on-law hearsay 

exception for reputation, or what com m only was referred to as 

��traditionary�� evidence, to prove public and private boundaries 

or facts of public or general interest. E.g., H artford v. M aslen,

76  C onn. 599 , 615 , 57  A . 740  (1904); Wooster v. Butler, 13  

C onn. 309 , 316  (1839). S ee generally C . Tait &  J. LaPlante, 

supra, §  11.17. 

S ection 8-6  (6) retains both the com m on-law 

requirem ent that the reputation be that of a past generation; 

K em pf v. Wooster, 99  C onn. 418 , 422 , 121  A . 881  (1923); 

D awson v. O range, 78  C onn. 96 , 108 , 61  A . 101  (1905); and 

the com m onlaw requirem ent of antiquity. S ee H artford v.

M aslen, supra, 76  C onn. 616. 

Because the hearsay exception for reputation or 

traditionary evidence was disfavored at com m on law; id., 615; 

S ection 8-6  (6) is not intended to expand the lim ited 

application of this com m on-law exception. 

(7 ) S tatem ent of pedigree and fam ily relationships. 

O ut-of-court declarations describing pedigree and fam ily 

relationships have long been excepted from  the hearsay rule.  

Ferguson v. Sm azer, 151  C onn. 226 , 230�31 , 196  A .2d 432  

(1963); Shea v. H yde, 107  C onn. 287 , 289 , 140  A . 486  

(1928); C hapm an v. C hapm an, 2  C onn. 347 , 349  (1817). 

S tatem ents adm issible under the exception include not only 

those concerning genealogy, but those revealing facts about 

birth, death, m arriage and the like. S ee C hapm an v. C hapm an,

supra, 349. 

D icta in cases suggest that form s of unavailability 

besides death m ay qualify a declarant�s statem ent for 

adm ission under this exception. See C arter v. G irasuolo, 34  
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Conn. Sup. 507, 511, 373 A.2d 560 (1976); cf. Ferguson v. 

Sm azer, supra, 151 Conn. 230 n.2. 

The declarant�s relationship to the fam ily or person to 

w hom  the hearsay statem ent refers m ust be established 

independently of the statem ent. Ferguson v. Sm azer, supra, 

151 Conn. 231. 

(8) Forfeiture by Wrongdoing.

This provision has roots extending far back in English 

and Am erican com m on law . See, e.g., Lord M arley�s C ase, 6 

State Trials 769 (1666) (Eng.); Reynolds v. U nited States, 98  

U .S. 145 (1878 ). �The rationale for the rule has its foundation 

in the m axim  that no one shall be perm itted to take advantage 

of his ow n w rong.� Reynolds, 98  U .S. at 159. See also, State 

v. H enry, 76 Conn. App. 515 (2003). Section 8-6(8 ) 

represents a departure from  Fed. R . Evid. 804 (b)(6), w hich 

provides an exception for statem ents by unavailable w itnesses, 

w here the party against w hich the statem ent is offered 

�engaged or acquiesced in w rongdoing that w as intended to, 

and did, procure the unavailability of the declarant as a 

w itness.� Subsection (8 ) requires m ore than m ere 

�acquiescence.�


