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Opinion

O’CONNELL, J. The genesis of this case was the pros-
ecution of the defendant on five drug charges.1 The trial
court granted the defendant’s motion to suppress his
voluntary statement and evidence of a shipping receipt,
which decision lead to a dismissal of the charges. Pursu-
ant to General Statutes § 54-96,2 the state requested
permission to appeal, which the court denied. The state
now appeals from that denial, as well as from the grant-
ing of the motion to suppress. We dismiss the appeal.



The following facts and procedural history are rele-
vant to our disposition of this appeal. Federal Express
informed West Hartford police that, using drug-sniffing
dogs, they had detected marijuana in two boxes
addressed to the Har-Conn Chrome Company in West
Hartford. West Hartford police opened the boxes at the
Federal Express office, in the presence of the manager,
and found a blue igloo cooler in each box. Further
inspection and testing confirmed that the coolers con-
tained approximately forty pounds of marijuana. The
police removed most of the marijuana from one of the
boxes, replaced it with sand and weights and resealed
the box.

Officer Paul Melanson, posing as a Federal Express
driver and wearing an undercover wire monitored by
a surveillance unit, went to the office of the Har-Conn
Chrome Company with the box containing the substi-
tuted contents. At the receiving area, he was met by a
clerk, John Chen, who signed for the delivery. Melanson
remained in the area and observed Chen open the box,
look into it and remark to a person standing nearby
that the package was ‘‘Joe’s.’’3 He then observed Chen
go to the public address system and page ‘‘Joe.’’ In an
effort to remain inconspicuous, Melanson walked out
of the building and then back in through another door
to the receiving area. When he reentered, the box was
gone. Attempting to follow the box to its ultimate recipi-
ent, Melanson approached Chen and told him that he
had signed in the wrong place and that he needed to
scan the package again.

At that point, the defendant entered the receiving
area, and Chen pointed to him and indicated that the
box was the defendant’s. The defendant complained
to Melanson that there should have been two boxes
delivered to him, and Melanson replied that he had only
one box to deliver. The defendant left the building and
walked down the driveway. Melanson, using the surveil-
lance wire, informed the surveillance team that the per-
son walking down the driveway was the man who had
received the box. The surveillance team, positioned
outside the building, approached the defendant,
ordered him to the ground at gun point, handcuffed
him and patted him down. During the search of the
defendant, the officers found a Federal Express ship-
ping receipt in his possession.

The officers obtained consent to search the building
from the company vice president and located the pack-
age under a work booth in the factory area. No evidence
was introduced to connect the defendant with that area.
Melanson never saw the defendant in possession of the
box, but he asked Chen who had taken the box from
the receiving area, and Chen responded that it was
‘‘Joe.’’ The defendant was taken to the West Hartford
police department where he gave a voluntary statement
inculpating himself.



The court granted the defendant’s motion to suppress
evidence of the shipping receipt and his written state-
ment, and subsequently dismissed all counts. This was
followed by the state’s motion for permission to appeal,
which was denied. The state argues that the court
abused its discretion in denying its request for permis-
sion to appeal. We are not persuaded.

The state contends that the court’s denial of permis-
sion to appeal constitutes an abuse of discretion if the
state demonstrates that another court could resolve the
issue in a different manner. Lozada v. Deeds, 498 U.S.
430, 432, 111 S. Ct. 860, 112 L. Ed. 2d 956 (1991). We
do not agree. The state’s reliance on Seebeck v. State,
246 Conn. 514, 534, 717 A.2d 1161 (1998), and Simms

v. Warden, 230 Conn. 608, 616, 646 A.2d 126 (1994), to
support this position is misplaced. Neither case involves
§ 54-96, which is the statute at issue here. Seebeck impli-
cates General Statutes § 54-95 (a) and concerned the
review of a denial of a request for certification to appeal
from the denial of a petition for a new trial, and Simms

concerns General Statutes § 52-470 (b) and involved the
review of a denial of a petition for certification to appeal
from the dismissal of a habeas corpus petition. Both
statutes are designed to provide a defendant with a
statutory right to appeal, while § 54-96 concerns the
state’s right to appeal. The state has not cited, nor are
we aware of, any cases that apply the test set forth in
Lozada to cases involving § 54-96. In fact, in reviewing
an appeal under § 54-96, our Supreme Court has held
the exact opposite of the state’s position by stating that
‘‘the question of determining whether a trial court has
abused its discretion does not depend upon whether a
reviewing court would have reached the same conclu-
sion.’’ State v. S & R Sanitation Services, Inc., 202
Conn. 300, 311–12, 521 A.2d 1017 (1987).

It is well settled that ‘‘[t]he right to an appeal is not
a constitutional one. . . . The right of the state to
appeal in criminal cases is granted only by statute.’’
(Citation omitted; internal quotation marks omitted.)
State v. McMillan, 51 Conn. App. 676, 679–80, 725 A.2d
342, cert. denied, 248 Conn. 911, 732 A.2d 179 (1999).
Section 54-96 provides limited authority for appeal by
the state.4 ‘‘In cases arising under § 54-96, we have
inquired, on appeal, whether the record demonstrates
that the denial of permission to the state to appeal
constituted a clear and extreme abuse of discretion or
resulted in an apparent injustice.’’ Simms v. Warden,
supra, 230 Conn. 615. ‘‘In determining whether there
has been an abuse of discretion, every reasonable pre-
sumption should be given in favor of the correctness
of the court’s ruling . . . [and] [r]eversal is required
only where an abuse of discretion is manifest or where
injustice appears to have been done.’’ (Internal quota-
tion marks omitted.) Walker v. Commissioner of Cor-

rection, 223 Conn. 411, 414, 611 A.2d 413 (1992),



overruled in part on other grounds, Simms v. Warden,
229 Conn. 178, 185–86 n.12, 640 A.2d 601 (1994).

‘‘The court’s granting or denial of the state’s motion
to appeal constitutes a ‘judicial determination’ within
the court’s discretion. . . . Ordinarily this court will
not review rulings made in the exercise of a court’s
discretion. . . . In those cases of manifest abuse, how-
ever, where injustice appears to have been done, this
court will grant review to determine whether the court’s
exercise is ‘so unreasonable as to constitute an abuse
of discretion.’ . . . Section 54-96 does not, therefore,
preclude an appeal by the state seeking review of the
court’s denial of permission to appeal in those unusual
cases in which . . . the court’s denial was so arbitrary
as to constitute an extreme abuse of discretion render-
ing the denial ineffective.’’ (Citations omitted.) State v.
Avcollie, 174 Conn. 100, 110, 384 A.2d 315 (1977). The
issue before us, therefore, is whether such a clear, arbi-
trary and extreme abuse of discretion is evident so that
it is apparent that an injustice has been done.

When asked why it had denied permission to appeal,
the court replied that there had been a full evidentiary
hearing on the suppression motion, at which the state
offered witnesses and argument followed by motions
for articulation and reargument. The court’s function
was to find facts and to apply the law to those facts,
a function that the court properly performed. We cannot
overturn the court’s fact finding if there is a sufficient
basis in the evidence. See American Heritage Agency,

Inc. v. Gelinas, 62 Conn. App. 711, 717, A.2d
(2001). The record discloses that there was a sufficient
basis in the evidence to support the court’s finding on
the suppression motion. Accordingly, when a trial court
has made a ruling based on the evidence, the denial of
permission to appeal is within its discretion. The record
here does not disclose such clear, arbitrary and extreme
abuse of discretion that we can conclude that an injus-
tice appears to have been done.

The trial court did not abuse its discretion in denying
the state’s motion for permission to appeal under § 54-
96. Because that permission is crucial under the statute
for an appeal to be viable and, a fortiori, for our subject
matter jurisdiction, we have no such jurisdiction under
the circumstances of this case. This requires that we
dismiss the appeal.

The appeal is dismissed.

In this opinion the other judges concurred.
1 The defendant was charged with (1) criminal attempt to possess four

ounces or more of marijuana in violation of General Statutes §§ 53a-49 (a)
(2) and 21a-279 (b), (2) possession of four ounces or more of marijuana in
violation of General Statutes § 21a-279 (b), (3) conspiracy to transport with
intent to sell one kilogram or more of marijuana in violation of General
Statutes §§ 53a-48 (a) and 21a-278 (b), (4) criminal attempt to possess with
intent to sell one kilogram or more of marijuana in violation of § 53a-49 (a)
(2) and 21a-278 (b) and (5) possession with intent to sell one kilogram or
more of marijuana in violation of § 21a-278 (b).



2 General Statutes § 54-96 provides: ‘‘Appeals from the rulings and deci-
sions of the Superior Court, upon all questions of law arising on the trial
of criminal cases, may be taken by the state, with the permission of the
presiding judge, to the Supreme Court or to the Appellate Court, in the same
manner and to the same effect as if made by the accused.’’

3 Chen identified the package as belonging to ‘‘Joe’’ by an American flag
that he saw upon opening the box. There is no evidence that Chen opened
the igloo cooler.

4 See footnote 3.


