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Opinion

FLYNN, J. The plaintiff, Norma J. Richmond, appeals
from the judgment of the trial court rendered following
the denial of her motion to set aside the verdict and
the denial of her motion for additur. The principal dis-
positive issue in this appeal is whether the court improp-
erly refused to charge the jury as to the use of medical
reports at trial,'! as requested by the plaintiff, and
whether the court, by charging as it did, violated Gen-
eral Statutes 88 52-174 (b) and 52-216¢. We reverse the
judgment of the trial court and remand the case for a
new trial.

The following facts and procedural history are rele-
vant to our resolution of the plaintiff’'s appeal. The plain-



tiff brought a negligence action seeking to recover
damages for personal injuries arising from a March,
1995 motor vehicle accident with the defendant, Ste-
phen J. Ebinger. The plaintiff alleged that the defendant
was driving his vehicle directly ahead of her vehicle,
with his left turn signal activated, when he suddenly
turned to the right and collided with the plaintiff's vehi-
cle. The plaintiff further alleged that she suffered physi-
cal injuries as a result of the collision. In a special
defense, the defendant claimed that the plaintiff's com-
parative negligence contributed to her injuries.

The case was tried to a jury. Before the conclusion
of the trial, the plaintiff submitted a request to charge
grounded on 8§ 52-174 (b) concerning the use of written
medical reports in lieu of testimony from physicians.
The jury returned a verdict in favor of the plaintiff
and apportioned the negligence equally between the
plaintiff and the defendant. The jury awarded the plain-
tiff $6300, including $4700 for economic damages and
$1600 for noneconomic damages.

On January 26, 2000, the plaintiff filed a motion for
additur, alleging that the jury’s award of $1600 for non-
economic damages was manifestly inadequate. The
court denied the motion, ruling that “although the ver-
dict was low, certainly lower than the court would have
awarded, it is not so low as to satisfy the standard for
an additur.”

The plaintiff also filed a motion to set aside the verdict
on the following grounds: (1) the court’s charge on the
issue of the plaintiff's preexisting neck condition was
incomplete and, thus, contrary to law; (2) the court
confused the jury by failing to distinguish between the
aggravation of a preexisting condition and a preexisting
disability; (3) the court improperly charged the jury on
contributory (comparative) negligence and the plain-
tiff’'s duty to use reasonable care; (4) the court improp-
erly charged the jury regarding the use of medical
reports and records at trial; and (5) the court improperly
failed to charge on the defendant’s failure to maintain
control of amotor vehicle. The court denied the motion,
and this appeal followed.

We first review certain legal principles that govern
our review. We have stated that “[a] request to charge
which is relevant to the issues of the case and which
is an accurate statement of the law must be given. A
refusal to charge in the exact words of a request [how-
ever] will not constitute error if the requested charge is
given insubstance.” (Internal quotation marks omitted.)
State v. Berger, 249 Conn. 218, 234, 733 A.2d 156 (1999).

“A charge to the jury is not to be critically dissected
for the purpose of discovering possible inaccuracies of
statement, but it is to be considered rather as to its
probable effect upon the jury in guiding them to a cor-
rectverdictinthe case.” (Internal quotation marks omit-



ted.) Sleavin v. Greenwich Gynecology & Obstetrics,
P.C., 6 Conn. App. 340, 343, 505 A.2d 436, cert. denied,
199 Conn. 807, 508 A.2d 32 (1986). “The test is whether
the charge as a whole fairly presented the case to the
jury so that no injustice was done.” ( Internal quotation
marks omitted.) Id., 343-44. “In reviewing a challenge
to jury instructions, we must examine the charge in
its entirety. . . . While the instructions need not be
exhaustive, perfect or technically accurate, they must
be correct in law, adapted to the issues and sufficient
for the guidance of the jury. “ (Emphasis added; internal
guotation marks omitted.) State v. Stevenson, 53 Conn.
App. 551, 573, 733 A.2d 253, cert. denied, 250 Conn. 917,
734 A.2d 990 (1999).

The plaintiff claims that the court improperly refused
to charge the jury on the use of medical reports at trial,
as she requested, and that the court, by charging as it
did, violated 88 52-174 (b) and 52-216¢. We agree.

In this case, the plaintiff introduced into evidence
numerous medical records, in lieu of testimony, from
her treating physicians. She also submitted a written
request to charge as follows: “In this case, the plaintiff
has introduced into evidence numerous medical
records from her treating physicians. By authority of
state law, medical records may be introduced by any
party without the requirement that the treating physi-
cian come to court to present this information by live
testimony. There is nothing wrong with doing that.
These reports are admitted into evidence as a business
entry, which is one of the many exceptions to the hear-
say rule, and it is presumed that such medical reports
were made in the ordinary course of business. The
plaintiff is not required to call as a witness all of the
doctors who wrote these reports and this should not
be held against the plaintiff that she did not do so.
General Statutes 8 52-174 (b).”

The court did not charge the jury in accordance with
the plaintiff’'s request. Instead, it charged the jury as
follows: “As you've seen, introducing medical reports,
instead of . . . testimony is permitted . . . testimony
by the doctor is not always required. No matter how
certain any particular witness, including an expert may
be, in his or her opinion, however, that opinion is sub-
ject to your review. It is, in no way, binding on you.
No witness, including an expert witness, can decide
this case for you. In weighing and considering the evi-
dence of expert witnesses, you're to apply the same
rules that you apply to any witness insofar as it relates to
the witness'’ interest, bias or prejudice, partiality toward
one party or against the other, frankness, and candor
and so forth. Although these things, obviously, can be
difficult to determine from a piece of paper rather
than a . . . witness testifying.” (Emphasis added.)
The plaintiff properly took exception to this portion of
the charge, preserving the issue for appellate review.



We first review § 52-216c¢ as it applies to the failure
to call a witness at trial. Section 52-216¢ provides in
relevant part: “No court in the trial of a civil action may
instruct the jury that an inference unfavorable to any
party’s cause may be drawn from the failure of any
party to call a witness at such trial. . . .”

Section 52-216¢ must be read together with § 52-174
(b), which provides in relevant part: “In all actions
for the recovery of damages for personal injuries . . .
pending on October 1, 1977, or brought thereafter . . .
any party offering in evidence a signed report and bill
for treatment of any treating physician . . . may have
the report and bill admitted into evidence as a business
entry and it shall be presumed that the signature on
the report is that of the treating physician . . . and
that the report and bill were made in the ordinary course
of business. The use of any such report or bill in lieu
of the testimony of such treating physician . . . shall
not give rise to any adverse inference concerning the
testimony or lack of testimony of such treating physi-
cian . . . .” (Emphasis added.)

The purpose of §52-174 (b) was to expedite and
streamline the trial of personal injury cases by allowing
the use of written reports from medical practitioners
in lieu of their testimony. The General Assembly recog-
nized that it is not always possible to obtain testimony
without undue trial delay because of conflicting com-
mitments that physicians and other treating profession-
als have to their patients. Because the nonoffering party
has the right to call the medical expert to the witness
stand if he or she wants, the rights to cross-examination
are protected. No adverse inference is permitted, how-
ever, so that the use of the statute is not discouraged.

Here, the court did not read the pertinent portions
of either statute or otherwise instruct the jury that the
use of signed written reports and bills in lieu of the
physicians’ testimony could not give rise to an adverse
inference or be held against the plaintiff, as the plaintiff
properly requested. The court did choose to comment,
however, that judging a witness’ interest, bias, preju-
dice, partiality, frankness and candor “can be difficult
to determine from a piece of paper rather thana . . .
witness testifying.” We agree with the plaintiff that the
likely effect of that last comment, when coupled with
the failure to instruct against adverse inferences as to
the two treating physicians whose medical reports were
admitted into evidence in her behalf, invited the jury
to do precisely what the statutes were designed to pro-
hibit, namely, to draw a negative inference against the
party relying on such written reports. Thus, we find the
court’s charge to be improper in this case.?

Our inquiry does not end with our conclusion that
the charge was improper. We must next determine
whether the improper instruction was harmful because



it would have been likely to affect the jury’s verdict.
Remington v. Aetna Casualty & Surety Co., 240 Conn.
309, 316, 692 A.2d 399 (1997); Blancato v. Randino, 33
Conn. App. 44, 49, 632 A.2d 1144, cert. denied, 228 Conn.
916, 636 A.2d 846 (1993). A careful review of the charge
to the jury reveals that the court’s remark invited an
adverse inference. That is particularly so in light of
the judge’s statement that it might be more difficult to
evaluate the experts’ opinions because they were on
pieces of paper, and the fact that the entire medical
evidence as to permanency of the injury came in
through those reports. Since we presume that the jury
followed the court’s instructions; State v. Rivera, 61
Conn. App. 763, 773, 765 A.2d 1240, cert. denied, 256
Conn. 901, 772 A.2d 599 (2001); State v. Mills, 57 Conn.
App. 202, 212, 748 A.2d 318, cert. denied, 253 Conn. 914,
915, 754 A.2d 163 (2000); we conclude that the plaintiff
has suffered an injustice.

Because the comment that the trial judge made about
the difficulty of the use of paper reports related to the
credit to be given witnesses, it is worth noting that the
plaintiff’'s physicians and the physician retained by the
defendant, all of whose opinions were before the jury
in the form of signed, written reports, do not dispute
the nature of the plaintiff's injuries or that those injuries
resulted from the collision. The only difference in the
medical reports relates to the extent of the plaintiff's
disabilities.® According to the three medical reports, the
plaintiff, at the very least, has a 4 or 5 percent disability
to her back and a 3 percent disability to her neck.
Additionally, the plaintiff had at the time of trial a life
expectancy of thirty-four years. Because the jury
awarded only $1600 for noneconomic damages,* includ-
ing pain and suffering,® we cannot find that the court’s
failure to instruct against adverse inferences was harm-
less. Because our resolution of the issue concerning
the court’s charge is dispositive of the plaintiff's appeal,
we do not address the plaintiff’'s other claims. There
are cases, and this is one, where improper instructions
as to damages should be reviewed because the jury
rendered a verdict for the plaintiff, not for the defen-
dant. Because it reached the issue of damages, the jury
could not have reached its verdict by any means other
than one affected by improper jury instructions, the
likely effect of which was to diminish the award to
the plaintiff.

The judgment is reversed and the case is remanded
for a new trial.

In this opinion LAVERY, C. J., concurred.

! The plaintiff also claims that the court (1) committed reversible error
by including in its charge an illustrative example that confused and misled
the jury, and (2) abused its discretion in denying her motion for additur.

2 We respectfully disagree with the view expressed in the dissent that the
general verdict rule applies in this case and, therefore, any claimed error
is not reviewable. First, the jury did not render a general verdict in the
present case. The jury made separate special findings on the verdict form
itself, including that (1) the plaintiff was 50 percent negligent, (2) the defen-



dant was 50 percent negligent, (3) $4700 constituted proper economic dam-
ages and (4) $1600 constituted proper noneconomic damages.

In Caruso v. Quickie Cab Co., 48 Conn. App. 459, 709 A.2d 1154 (1998),
which the dissent cites, there was a general verdict, but only because the
parties stipulated that the jury award would be a lump sum without a
breakdown as to economic and noneconomic damages. Second, even if the
special findings were deemed to constitute a general verdict, this case does
not fit into any of the five scenarios, as set forth in Curry v. Burns, 225
Conn. 782, 801, 626 A.2d 719 (1993), in which the rule applies. In that case,
our Supreme Court limited the “application of the rule to the following five
scenarios: (1) denial of separate counts of a complaint; (2) denial of separate
defenses pleaded as such; (3) denial of separate legal theories of recovery
or defense pleaded in one count or defense, as the case may be; (4) denial
of a complaint and pleading of a special defense; and (5) denial of a special
defense, raised under a general denial, that had been asserted as the case
was tried but that should have been specially pleaded.” Id.

Of those, only the fourth scenario provides a possible fit because the
defendant denied the allegations of negligence in the plaintiff's complaint
and pleaded the special defense of contributory negligence. Analysis reveals,
however, that even as to the fourth scenario, in determining causal negli-
gence, the jury was not making the factually and legally distinct judgment
that Curry requires for the rule to apply. “[T]he application of the general
verdict rule . . . does not depend on the niceties of pleading but on the
distinctness and severability of the claims and defenses raised at trial. . . .
[I]tis the distinctness of the defenses raised, and not the form of the pleading,
that is the decisive test governing the applicability of the general verdict
rule.” (Citation omitted; internal quotation marks omitted.) Id., 787-88. Fur-
thermore, because the jury found both that the defendant was negligent as
pleaded in the complaint and that the plaintiff was not barred from recovery
under the special defense because she was not more than 50 percent causally
negligent in bringing about her own injuries and damages, application of
the rule would not provide an error free alternate route to sustaining the
verdict where a second route in the pleadings had been marred by error.

3 Both of the plaintiff's physicians, in their written reports, assigned a 5
percent permanent, partial disability to the plaintiff's back. The physician
retained by the defendant made an independent report, assigning a 7 percent
permanent, partial disability to the plaintiff's back, 3 percent due to preex-
isting degenerative changes and 4 percent due to the 1995 accident.

As for the extent of injury to the plaintiff's neck, one of the plaintiff's
physicians assigned a 10 percent permanent, partial disability due to a 1993
accident. Of the two physicians who examined the plaintiff's neck following
the 1995 accident, one physician assigned a 5 percent disability, and the
other assigned a 7 percent to 10 percent disability. The physician for the
defendant assigned an additional 3 percent permanent, partial disability of
her neck.

4 As previously stated, the court itself noted, in its denial of the plaintiff's
motion for additur, that “the verdict was low, certainly lower than the court
would have awarded . . . .”

> We are able to deduce that the jury awarded noneconomic damages for
pain because it awarded the entire portion for which the defendant was
proportionately responsible as to the bill of David Clukey, a chiropractor
who can only treat pain, and the jury could only have done so because it
found that the defendant’s negligence caused pain that the plaintiff endured
and for which she needed to be treated.



