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Opinion

SPEAR, J. The defendants Jerome G. Terracino and
Guardian Systems, Inc. (Guardian), appeal from the
deficiency judgment rendered against them and their
codefendants, Mutual Communications Associates, Inc.
(Mutual), Richard T. DeMarsico and Robert Rossman
(Rossman), subsequent to a judgment of foreclosure.
The defendants! claim that the court improperly (1)
concluded that there was insufficient evidence to find
that Rossman’s attorney was acting as Rossman’s agent



when he purchased a promissory note and assigned it
to a company controlled by Rossman’s wife, (2) failed
to apply the equitable rule that the conduct of a wife
may be presumed to be for the benefit of her husband,
(3) failed to conclude that the note could not be
enforced after Rossman acquired it, (4) rendered judg-
ment in favor of Fairway for the full amount due and
(5) rendered judgment against the defendants on their
cross claim and counterclaim. We affirm the judgment
of the trial court.

The following facts are relevant to this appeal. On
July 19, 1991, Mutual entered into a loan agreement
with Brookfield Bank (Brookfield) to borrow $270,000.
Mutual, through two of its corporate officers, DeMar-
sico and Terracino, signed a promissory note for the
loan amount. Mutual secured the debt by a mortgage
on one of its properties. DeMarsico, Terracino and Ross-
man, another corporate officer, signed personal guaran-
tees as well. Terracino and Rossman signed an
additional guaranty as principals and officers of Guard-
ian, an alarm company in which they were the only
shareholders.

On May 8, 1992, the Federal Deposit Insurance Corpo-
ration (FDIC) took possession of Brookfield's assets,
including the promissory note, mortgage and guaran-
tees. At about the same time, Mutual defaulted on the
loan. On or about November 30, 1994, the FDIC com-
menced a foreclosure action against Mutual and the
other defendants. A judgment of foreclosure by sale
was rendered on December 16, 1996.

Thereafter, the judgment was opened and a judgment
of strict foreclosure was rendered with law days com-
mencing March 25, 1997. Prior to the judgment of strict
foreclosure, JLM Services Corporation (JLM) suc-
ceeded the FDIC as plaintiff, and title vested in JLM
when Mutual failed to redeem its equity within the set
law days.

JLM filed a motion for a deficiency judgment on April
1, 1997. While the motion was pending, JLM assigned
the note, guarantees and deficiency claim to Rossman'’s
attorney and friend, Andrew Buzzi, Jr., as trustee.? Buzzi
then assigned them to a limited liability company, Con-
solidated Asset Management, LLC (Consolidated),
which he owned with Rossman’s wife. Thereafter, Con-
solidated assigned the note, guarantees and deficiency
claim to Fairway Asset Management, Inc. (Fairway),
the substituted plaintiff and judgment creditor.

The defendants filed three special defenses, a cross
complaint and a counterclaim in response to the motion
for a deficiency judgment. The special defenses, as
amended, alleged facts that occurred subsequent to the
judgment of strict foreclosure. The defendants claimed
that Rossman breached the fiduciary duty that he owed
them because of his role in assigning the note to Consol-



idated and Fairway’s failure to pursue a mortgage it
held on Rossman’s property to reduce the deficiency
claim. In the third special defense, the defendants
claimed that the note was not enforceable because it
was assigned after the judgment had been rendered and
the law days had passed. The counterclaim and cross
complaint were based on the same facts as the special
defenses and requested a judgment that Fairway and
its predecessors could enforce the note only to claim
a proportionate contribution toward funds actually paid
on behalf of Rossman for the note, or a judgment declar-
ing the note null and void.

The court granted the motion for a deficiency judg-
ment. It rejected the third special defense and con-
cluded that there was insufficient evidence to find that
either Buzzi or Catherine Rossman acted as Rossman'’s
agent, and, therefore, there was no need to address
the defendants’ other claims premised on a theory of
agency. The court also concluded that the defendants
had not met their burden of proof on the counterclaim
and cross claim. This appeal followed. Additional facts
will be provided as necessary.

The defendants claim that the court improperly con-
cluded that there was insufficient evidence on which
to base a finding that Buzzi acted as Rossman’s agent
when Buzzi purchased the promissory note as trustee
for the Catherine Rossman Trust and assigned the note
to Consolidated. The defendants claim that certain find-
ings of fact made by the court are clearly erroneous
and entirely inconsistent with the evidence produced at
the hearing, specifically, the findings that (1) Rossman’s
efforts to purchase the note from JLM were unsuccess-
ful, (2) Buzzi, as trustee, purchased the note from JLM
and (3) Rossman never owned the note. We disagree.

The court found the following facts by a fair prepon-
derance of the evidence. In June, 1997, Buzzi unsuccess-
fully attempted, on behalf of Rossman, to negotiate a
purchase of the note, mortgages and deficiency from
JLM. On July 7, 1997, Buzzi, as trustee, purchased the
note, guarantees and deficiency claim from JLM. On
July 23, 1997, Buzzi, as trustee, sold the same to Consoli-
dated, of which he and Catherine Rossman were offi-
cers. Because Rossman was Buzzi's client in July, 1997,
Buzzi disclosed the transaction to him in a letter dated
July 23, 1997. Rossman signed the letter, which
acknowledged the disclosure and sought to continue
the attorney-client relationship with Buzzi. Catherine
Rossman formed Consolidated to protect the joint
assets that she held with her husband, intending to
pursue a judgment against Guardian and Terracino.
Consolidated sold the note, guarantees and deficiency
to Fairway in October, 1998. Rossman never owned the
note, and there was no evidence of an agreement with
Fairway not to pursue the judgment against him.



“An appellate court’s review of a trial court’s decision
is circumscribed by the appropriate standard of review.
. . . To the extent that the trial court has made findings
of fact, our review is limited to deciding whether such
findings were clearly erroneous. . . . The trial court’s
findings are binding upon this court unless they are
clearly erroneous in light of the evidence . ... We
cannot retry the facts or pass on the credibility of the
witnesses. . . . A finding of fact is clearly erroneous
when there is no evidence in the record to support it

. or when although there is evidence to support it,
the reviewing court on the entire evidence is left with
the definite and firm conviction that a mistake has been
committed.” (Citation omitted; internal quotation
marks omitted.) Bugryn v. Bristol, 63 Conn. App. 98,
103, 774 A.2d 1042, cert. denied, 256 Conn. 927, 776
A.2d 1143 (2001).

Agency normally is a question of fact. Hallas v. Boeh-
mke & Dobosz, Inc., 239 Conn. 658, 674, 686 A.2d 491
(1997). “[T]he three elements required to show the exis-
tence of an agency relationship include: (1) a manifesta-
tion by the principal that the agent will act for him; (2)
acceptance by the agent of the undertaking; and (3) an
understanding between the parties that the principal
will be in control of the undertaking. . . . A principal
is generally liable for the authorized acts of his agent
.. ..7 (Citations omitted; internal quotation marks
omitted.) Id., 673.

Our careful review of the record reveals more than
ample evidence to support the factual findings that
Rossman’s efforts to purchase the note were unsuccess-
ful, that Buzzi, as trustee, purchased the note from JLM
and that Rossman never owned the note. Although the
court did not make a finding as to the individual or
entity that Buzzi represented as trustee when he pur-
chased the note, Rossman testified that he did not
request or authorize Buzzi to acquire the note as his
trustee, that he never had any direct or indirect owner-
ship interest in the note, that he did not participate in
the formation of Consolidated, that he did not have a
legal ownership interest in Consolidated, that he did
not authorize, encourage or in any way delegate to his
wife or Buzzi the authority to act on his behalf in their
ownership interest in Consolidated and that he never
had an agreement with his wife or Buzzi that gave him
any say in the purchase, holding or sale of the note
by Consolidated. That testimony is consistent with the
testimony of Buzzi and Catherine Rossman. Further-
more, the disclosure letter, which was admitted into
evidence at the hearing, expressly stated that Buzzi
purchased the note from JLM as trustee for the Cather-
ine Rossman trust, and the defendants provided no doc-
umentary evidence indicating otherwise.

“The trial court, as the finder of fact, is in the best
position to assess the credibility of the witnesses testi-



fying before it.” (Internal quotation marks omitted.)
Rund v. Melillo, 63 Conn. App. 216, 222, 772 A.2d 774
(2001). Moreover, “[w]e do not examine the record to
determine whether the trier of fact could have reached
a conclusion other than the one reached.” (Internal
qguotation marks omitted.) Granger v. A. Aiudi & Sons,
60 Conn. App. 36, 41, 758 A.2d 417, cert. denied, 255
Conn. 902, 762 A.2d 908 (2000). On the entire evidence,
we are not left with the definite and firm conviction
that a mistake has been committed. Accordingly, we
conclude that the court’s findings of fact were not
clearly erroneous.®

The defendants next claim that the court, in finding
that Rossman did not purchase the note, improperly
applied the law of agency and concluded that the
actions of Catherine Rossman, individually or by virtue
of her ownership and involvement in Consolidated,
were not tantamount to a purchase by Rossman. They
argue, pursuant to Skolnick v. Skolnick, 131 Conn. 561,
41 A.2d 452 (1945), that, as a matter of public policy,
the conduct of a wife may be presumed to be for the
benefit of her husband. We disagree.

Because “the trial court rendered judgment for the
[defendant] as a matter of law, our review is plenary
and we must decide whether [the trial court’s] conclu-
sions are legally and logically correct and find supportin
the facts that appear in the record.” (Internal quotation
marks omitted.) Davies v. General Tours, Inc., 63 Conn.
App. 17, 21, 774 A.2d 1063, cert. granted on other
grounds, 256 Conn. 926, 776 A.2d 1143 (2001).

Marital status does not, in and of itself, prove the
agency relationship. Bolmer v. Kocet, 6 Conn. App. 595,
611, 507 A.2d 129 (1986); see also Lovesky v. Zeligzon,
20 Conn. App. 139, 144, 565 A.2d 1 (1989). A person’s
status as a wife, without more, cannot permit a reason-
able inference that a husband’'s knowledge was
imparted to her. Bolmer v. Kocet, supra, 611. “It [is] but
one circumstance to be considered bearing upon [the]
issue.” Cyclone Fence Co. v. McAviney, 121 Conn. 656,
659, 186 A. 635 (1936).

The court, citing these well established principles of
law, properly concluded that the marital relationship
and the benefit to Rossman, standing alone, were insuf-
ficient to create the presumption that Catherine Ross-
man acted as her husband’s agent. This conclusion is
supported by the testimony described in part | of this
opinion indicating that Rossman did not authorize
either Buzzi or Catherine Rossman to act as his agent.
Accordingly, we reject the defendants’ claim and find
the trial court’s conclusions to be legally and logically
correct and properly supported by the facts.

The defendants assert that the court improperly failed
to apply the equitable rule enunciated in Skolnick,



supra, 131 Conn. 564. In Skolnick, a mortgage foreclo-
sure action, the defendant and his father were tenants
in common of a jointly mortgaged property. Seven years
after executing the mortgage, the holder of the mort-
gage threatened to foreclose. The defendant drew and
delivered a check to his wife, the plaintiff, who endorsed
the check to the holder. The holder assigned the mort-
gage to the plaintiff at the request of the plaintiff's
husband. The plaintiff then commenced a mortgage
foreclosure action against her husband and his father.
One of the questions before the court was whether
a tenant in common who purchases an encumbrance
against his property holds the encumbrance as a trustee
for both himself and his cotenant. In its analysis, the
court cited the “well recognized” rule, grounded in pub-
lic policy, that the purchase of such an encumbrance
by a tenant in common’s wife is tantamount to a pur-
chase by the cotenant himself. See id., 564.

Skolnick, however, is distinguishable from the pre-
sent case. In Skolnick, the funds used to purchase the
encumbrance were those of the cotenant husband,
whose wife merely endorsed his check and was
assigned the property by the holder at his request. Here,
by contrast, it was Buzzi as trustee, not Rossman, who
purchased the note from JLM and assigned it to Consoli-
dated, a company in which Rossman had no ownership
interest. Moreover, the defendants in Skolnick were
the comakers of the note and mortgage, whereas here,
Rossman was not a maker of the note; he only guaran-
teed it, and his wife did not acquire it directly.

Furthermore, Skolnick relied for legal authority on
four very early cases from other jurisdictions. Although
our Supreme Court has not expressly overruled Skol-
nick, we cannot conclude that the principle recognized
in Skolnick that “when a spouse of a tenant in common
is the purchaser the same trust arises,” necessarily
applies in the present context. We have found no
reported Connecticut case citing Skolnick since that
opinion was issued in 1945. Even more significantly,
our courts have issued several opinions since Skolnick
that rely on a theory of agency and reflect a more
contemporary approach to the legal ramifications of
the marital relationship. See Botticello v. Stefanovicz,
177 Conn. 22, 26, 411 A.2d 16 (1979); Commission on
Human Rights & Opportunities v. Veneri, 157 Conn.
20, 24, 244 A.2d 401 (1968); lodice v. Rusnak, 143 Conn.
244, 247, 121 A.2d 275 (1956); Bolmer v. Kocet, supra,
6 Conn. App. 611; Lovesky v. Zeligzon, supra, 20 Conn.
App. 144. We, therefore, conclude that the court prop-
erly applied the law of agency in the circumstances
here.

The defendants’ remaining claims that the court
improperly (1) failed to conclude that the note could
not be enforced after its acquisition by Rossman, (2)



rendered judgment in favor of Fairway for the full
amount due and (3) rendered judgment against the
defendants on their cross claim and counterclaim all
rest on the premise that Buzzi or Catherine Rossman
acted as Rossman’s agent when the note was acquired
by Buzzi, as trustee, and later by Consolidated. Given
our conclusions in parts | and Il of this opinion as to
the absence of an agency relationship between Ross-
man and either Buzzi or Catherine Rossman, we decline
to review those claims.

The judgment is affirmed.
In this opinion SCHALLER, J., concurred.

! The defendants on appeal are Terracino and Guardian. We refer in this
opinion to those defendants as the defendants.

2In a letter of disclosure from Buzzi to Rossman dated July 23, 1997,
Buzzi stated that he acted as trustee for the Catherine Rossman trust.

® The defendants’ arguments, although appealing, rest on factual claims
that the trial court rejected. We cannot substitute our view of the evidence
for the trial court’s finding that Rossman’s wife and attorney did not act on
behalf of him, a finding that is not clearly erroneous.



