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The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
of official reports are copyrighted by the Secretary of
the State, State of Connecticut, and may not be repro-
duced and distributed without the express written per-
mission of the Commission on Official Legal
Publications, Judicial Branch, State of Connecticut.
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Opinion

O’CONNELL, J. The plaintiff appeals from the deci-
sion of the workers’ compensation review board
(board) affirming the finding and the dismissal of the
plaintiff's claim by the workers’ compensation commis-
sioner (commissioner). The plaintiff claims that the
commissioner improperly (1) failed to find admitted
facts regarding compensability, (2) limited the scope
of the formal hearing decision and (3) failed to allow
the introduction of a medical report into evidence. We
affirm the board’s decision.

The following facts and procedural history are rele-
vant to our resolution of this appeal. On April 19, 1993,



the plaintiff, an employee of the named defendant Bill
Mann Tree Service, Inc.,! sustained injuries that gave
rise to a workers’ compensation claim. Following his
injury, the plaintiff was treated by Frank J. Forte, a
chiropractor. At the defendant’s request, the plaintiff
was examined on May 16, 1994, by L. Ronald Homza,
a physician specializing in physical medicine and reha-
bilitation. On March 23, 1995, after formal hearings,
Commissioner John A. Arcudi rendered a finding and
award in which he found a 5 percent permanent partial
disability of the plaintiff's cervical spine on the basis of
Homza’'s medical report. The commissioner also found
that the plaintiff had not proven that Forte’s treatment
was for conditions causally related to his injury.

The plaintiff appealed to the board, claiming that
Homza’s report had not been admitted into evidence
and, therefore, there was no basis for a finding of any
permanent partial disability. On October 4, 1996, the
board agreed that Homza'’s report had not been intro-
duced into evidence and remanded the case for further
proceedings. Commissioner Leonard S. Paoletta heard
the matter on remand, and issued a finding and dis-
missal on July 29, 1999. The plaintiff appealed from that
decision to the board. On August 10, 2000, the board
affirmed Commissioner Paoletta’s finding and dis-
missal, and the plaintiff brought this appeal.

Before addressing the merits of the plaintiff's claims,
we first set forth our standard of review for workers’
compensation appeals. “The commissioner is the sole
trier of fact and [t]he conclusions drawn by [the com-
missioner] from the facts found must stand unless they
result from an incorrect application of the law to the
subordinate facts or from an inference illegally or unrea-

sonably drawn from them. . . . The review [board’s]
hearing of an appeal from the commissioner is not a
de novo hearing of the facts. . . . [I]t is [obligated] to

hear the appeal on the record and not retry the facts.
On appeal, the board must determine whether there is
any evidence in the record to support the commission-
er’s findings and award. . . . Our scope of review of
the actions of the [board] is [similarly] . . . limited.
. . . [However,] [t]he decision of the [board] must be
correct in law, and it must not include facts found
without evidence or fail to include material facts which
are admitted or undisputed.” (Internal quotation marks
omitted.) Pantanella v. Enfield Ford, Inc., 65 Conn.
App. 46, 52-53, A.2d , cert. denied, 258 Conn.
930, A.2d (2001).

First, the plaintiff claims that Commissioner Paoletta
improperly failed to find uncontested or admitted facts
regarding compensability. Specifically, the plaintiff
argues that Commissioner Arcudi found that there was
a compensable injury and, on remand, Commissioner
Paoletta had only Forte’s report from which to make
his determination of a percentage of disability. We do



not agree.

Commissioner Arcudi based his finding of a 5 percent
permanent partial disability on Homza’s report. The
board and Commissioner Paoletta determined that the
report had not been admitted into evidence and, there-
fore, Commissioner Arcudi’s reliance on it was
improper. Furthermore, Commissioner Arcudi had
properly refused to rely on Forte’s report because For-
te’s treatment was not causally related to the injury.
Accordingly, there was no finding remaining from
Arcudi’s report that Paoletta was required to follow.

The plaintiff next claims that Commissioner Paoletta
improperly limited the scope of his formal hearing deci-
sion. This claim has no merit.

Commissioner Paoletta, in his finding and dismissal,
stated the issue on remand as follows: “Whether Dr.
Homza, who served as an independent medical exam-
iner, establishes in his deposition sufficient corrobora-
tion of his medical report with respect to permanent
partial disability of the [plaintiff's] cervical spine.” In
its memorandum of decision, the board stated: “[The
plaintiff] suggests that the trier improperly limited the
scope of the issues before him in dismissing the instant
claim. When this board issued its remand order, it was
our expectation that the trial commissioner would
review the record as it existed at the time of the original
finding and award. We presumed that he would consider
(a) whether the circumstances warranted the admission
of Dr. Homza's report into evidence and then (b)
whether he found any of the evidence persuasive
enough to establish the existence of a permanent partial
impairment to the cervical spine.”

On the basis of our review of the record, we conclude
that the commissioner properly limited the scope of
the issues in conformity with the board’s remand.

Finally, the plaintiff claims that the commissioner
improperly failed to allow the introduction into evi-
dence of Homza’'s report. We are not persuaded. The
record is replete with references to the fact that Hom-
za’'s report was never admitted into evidence despite
ample opportunity to do so. The report was not offered
into evidence in the first hearing or on remand. In the
hearing on remand, the plaintiff had Homza’'s deposition
admitted as an exhibit, but, as the board noted in its
memorandum of decision, the deposition contained no
specific assignment of a permanent partial impair-
ment percentage.

We agree with the board that because Homza’s report
remained outside of the record and his deposition con-
tained no permanency rating, the commissioner prop-
erly decided that the plaintiff had not satisfied his
burden of proof.

The decision of the workers’ compensation review
board is affirmed



In this opinion the other judges concurred.
! The second injury fund also was named as a defendant. Only Bill Mann
Tree Services, Inc., filed a brief in this court. We therefore refer to Bill Mann
Tree Services, Inc., as the defendant.




