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Opinion

PER CURIAM. The petitioner, LeVern Grant,1 appeals
following the denial by the habeas court of his petition
for certification to appeal from the denial of his petition
for a writ of habeas corpus.2 On appeal, the petitioner
claims that the habeas court improperly (1) rejected
his claim of ineffective assistance of trial counsel and
(2) denied his petition for certification to appeal. We
dismiss the appeal.

In his petition for a writ of habeas corpus, the peti-
tioner alleged that his trial counsel was ineffective in
that he failed to call certain alibi witnesses, thereby
enabling the state to request and to receive a Secondino

missing witness jury instruction.3 Following a hearing,
the court concluded that the petitioner failed to demon-
strate that ‘‘but for any incompetent representation
. . . the outcome of the case would have been differ-
ent.’’ Moreover, the court found that trial counsel repre-
sented the defendant with reasonable competence.
Accordingly, the court denied the petition. Following
the denial of his petition for certification to appeal, the
petitioner filed the present appeal.

‘‘Our standard of review of a habeas court’s judgment
on ineffective assistance of counsel claims is well set-
tled. In a habeas appeal, this court cannot disturb the



underlying facts found by the habeas court unless they
are clearly erroneous, but our review of whether the
facts as found by the habeas court constituted a viola-
tion of the petitioner’s constitutional right to effective
assistance of counsel is plenary.’’ (Internal quotation
marks omitted.) Stanley v. Commissioner of Correc-

tion, 67 Conn. App. 357, 359, A.2d (2001). ‘‘The
standard to be applied by habeas courts in determining
whether an attorney effectively represented a criminal
defendant is set forth in Strickland v. Washington, 466
U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). The
petitioner must prove both deficient performance and
actual prejudice.’’ Rivera v. Commissioner of Correc-

tion, 61 Conn. App. 825, 828, 767 A.2d 790, cert. denied,
256 Conn. 903, 772 A.2d 596 (2001). Therefore, for the
‘‘petitioner to prevail on his claim of ineffective assis-
tance of counsel, he must establish both that his coun-
sel’s performance was deficient and that there is a
reasonable probability that, but for the counsel’s mis-
takes, the result of the proceeding would have been
different.’’ (Internal quotation marks omitted.) White v.
Commissioner of Correction, 66 Conn. App. 847, 848–
49, A.2d (2001).

After thoroughly reviewing the record, we conclude
that the petitioner has failed to demonstrate that he
has been denied the effective of assistance of counsel.4

In particular, the petitioner has not shown that he suf-
fered actual prejudice as a result of trial counsel’s
actions. See Rivera v. Commissioner of Correction,
supra, 61 Conn. App. 829. Because we conclude that
the trial court properly determined that the petitioner
was not denied the effective assistance of counsel, we
also conclude that that court did not abuse its discretion
in denying the petition for certification to appeal.

‘‘Faced with a habeas court’s denial of a petition for
certification to appeal, a petitioner can obtain appellate
review of the dismissal of his petition for habeas corpus
only by satisfying the two-pronged test enunciated by
our Supreme Court in Simms v. Warden, 229 Conn.
178, 640 A.2d 601 (1994), and adopted in Simms v.
Warden, 230 Conn. 608, 612, 646 A.2d 126 (1994). First,
he must demonstrate that the denial of his petition for
certification constituted an abuse of discretion. . . .
Second, if the petitioner can show an abuse of discre-
tion, he must then prove that the decision of the habeas
court should be reversed on its merits.’’ (Citation omit-
ted; internal quotation marks omitted.) Petaway v.
Commissioner of Correction, 49 Conn. App. 75, 77, 712
A.2d 992 (1998). ‘‘To prove an abuse of discretion, the



petitioner must demonstrate that the [resolution of the
underlying claim involves issues that] are debatable
among jurists of reason; that a court could resolve the
issues [in a different manner]; or that the questions are
adequate to deserve encouragement to proceed fur-
ther.’’ (Internal quotation marks omitted.) Owens v.
Commissioner of Correction, 63 Conn. App. 829, 831,
779 A.2d 165, cert. denied, 258 Conn. 905, 782 A.2d
138 (2001).

The habeas court’s denial of the petition was based
on its finding that the petitioner failed to establish that
trial counsel rendered ineffective assistance. Our thor-
ough review of the record leads us to conclude that the
petitioner has similarly failed to demonstrate that the
habeas court abused its discretion in denying the peti-
tion for certification to appeal.

The appeal is dismissed.
1 See State v. Grant, 221 Conn. 93, 94 n.1, 602 A.2d 581 (1992).
2 In November, 1990, the petitioner was found guilty of murder in violation

of General Statutes § 53a-54a. His conviction was affirmed on direct appeal.
State v. Grant, 221 Conn. 93, 602 A.2d 581 (1992).

3 Pursuant to Secondino v. New Haven Gas Co., 147 Conn. 672, 674–75,
165 A.2d 598 (1960), ‘‘[t]he failure to produce a witness for trial who is
available and whom a party would naturally be expected to call warrants
an adverse inference instruction against the party who would be expected
to call that witness.’’ (Internal quotation marks omitted.) Goodrum v. Com-

missioner of Correction, 63 Conn. App. 297, 306 n.4, 776 A.2d 461, cert.
denied, 258 Conn. 902, 782 A.2d 136 (2001). Subsequent to the petitioner’s
criminal trial, our Supreme Court abandoned the missing witness rule in
criminal cases. State v. Malave, 250 Conn. 722, 738, 737 A.2d 442 (1999) (en
banc), cert. denied, 528 U.S. 1170, 120 S. Ct. 1195, 145 L. Ed. 2d 1099 (2000).

4 Although his argument is unclear, the petitioner seemingly further con-
tends that the decision of our Supreme Court in State v. Malave, supra, 250
Conn. 738, ‘‘illuminates’’ his claim that he received ineffective assistance of
counsel. As stated in footnote 2 of this opinion, in Malave our Supreme
Court abandoned the missing witness rule in criminal cases. We fail to see
how the Malave case ‘‘amplifies the errors at [the petitioner’s] trial’’ given
that our Supreme Court decided Malave nine years after the petitioner’s
conviction following a jury trial, and seven years after the exhaustion of
the petitioner’s direct appeal. See State v. Grant, 221 Conn. 93, 602 A.2d
581 (1992). To the extent that the petitioner claims that the Malave case
should apply retroactively to the current situation, we note that holdings
issued in court decisions cannot be applied retroactively ‘‘to cases in which
judgments were already final. . . . Decisional law can apply retroactively
only to cases that are pending.’’ (Citation omitted.) Amodio v. Amodio, 56
Conn. App. 459, 472, 743 A.2d 1135, cert. granted on other grounds, 253
Conn. 910, 754 A.2d 160 [appeal withdrawn September 27,] (2000). Because
the defendant’s direct appeal concluded in 1992, long before Malave was
decided, the Malave decision cannot affect the present case.


