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Opinion

BISHOP, J. The plaintiff, Miller’s Pond Company,
LLC, appeals from the judgment of the trial court dis-



missing on jurisdictional grounds its appeal from an
administrative decision of the defendant, Arthur J.
Rocque, the commissioner of environmental protection
(commissioner), rejecting the plaintiff’s application for
a permit to divert water and to remove gravel from
Miller’s Pond. The plaintiff claims that the court improp-
erly dismissed the appeal on the ground that the com-
missioner’s action was not a final decision in a
contested case within the meaning of the Uniform
Administrative Procedure Act (UAPA), General Stat-
utes § 4-166 et seq. We reverse the judgment of the
trial court and remand the case for further proceedings
consistent with this opinion.

The following facts and procedural history are rele-
vant to this appeal. On November 5, 1998, the plaintiff
filed an application with the commissioner, pursuant
to the Connecticut Water Diversion Policy Act, General
Statutes §§ 22a-365 to 22a-378, for a permit to divert
water and to remove gravel from Miller’s Pond. Most
of the land on which Miller’s Pond is located is owned
by the plaintiff,1 and the pond has been identified since
the 1980’s as a future source of potable water to supple-
ment the public water supply in southeastern Con-
necticut.

The record reflects that, prior to the filing of the
application, an official from the department of environ-
mental protection (department) met with the plaintiff’s
consultant and indicated that a single public hearing
would probably be held on the Miller’s Pond proposal
and a competing proposal filed in February, 1998, by
the city of New London for the upstream diversion of
water from Hunts Brook.2 The official anticipated that
a decision would be made to reject both proposals or
to accept one and reject the other.

In December, 1998, the department sent a letter to the
city of New London entitled ‘‘Notice of Insufficiency,’’ in
which it stated that the Hunts Brook application was
‘‘insufficient for processing’’ and that the department
would halt processing until the insufficiencies
described in the notice had been corrected. Meanwhile,
the department did not act on the Miller’s Pond appli-
cation.

On September 3, 1999, the plaintiff filed a mandamus
action seeking to compel the department to process its
application. Approximately six weeks later, on October
20, 1999, the department issued a letter to the plaintiff
entitled ‘‘Rejection Notice,’’ stating that the plaintiff’s
application was ‘‘insufficient for processing and is
hereby rejected pursuant to section 22a-3a-2 (e)3 of the
Regulations of Connecticut State Agencies.’’ The letter
described the application as ‘‘insufficient’’ because it
failed to include the New London Water and Water
Pollution Control Authority (NLWWPCA), a potential
user of the diverted water, as a ‘‘co-applicant’’ in accor-
dance with § 22a-377 (c)-2 (g)4 of the regulations. The



letter stated that the NLWWPCA would be required to
sign and certify ‘‘an amended permit application’’ and
that the applicants would be required to ‘‘re-notice’’ the
application. If the plaintiff proposed to convey the water
to some other user, it must affirmatively state this intent
and describe the proposal in specific detail with full
disclosure in the public notice. The letter also identified
numerous other ‘‘substantive problems’’ with the appli-
cation. The letter nonetheless advised that ‘‘[t]his rejec-
tion does not prejudice you from filing a new
application’’ in which the insufficiencies would be cor-
rected, and included an attachment describing new pub-
lic notice requirements for permit applications. There
is no evidence in the record that the commissioner sent
notice of, or conducted a public hearing prior to, or
following, the issuance of the rejection letter.

The plaintiff appealed to the Superior Court, claiming,
inter alia, that the commissioner improperly failed to
deem the application complete or insufficient and to
hold a public hearing pursuant to General Statutes
§ 22a-371 before making a final determination to reject
the application. The court concluded, in a memorandum
of decision dated April 3, 2001, that the notice of rejec-
tion did not constitute a final decision in a contested
case and, consequently, the court did not have subject
matter jurisdiction to hear the appeal. ‘‘The legal right
or privilege at issue here is the plaintiff’s right or privi-
lege to obtain a permit for water diversion and graveling
operations from the [department]. . . . The October
20, 1999, rejection notice, however, did not adjudicate
that right. It indicated that the application, as submitted
by the plaintiff, was insufficient and could not be pro-
cessed because it did not contain information required
by agency regulations. Even if the plaintiff had a legal
right or privilege to a determination that its application
is complete, the plaintiff does not have a right to appeal
unless the [department] was statutorily required to
make such a determination following a hearing or an
opportunity for a hearing.’’

The court observed that the law provides, pursuant
to § 22a-371, that if the commissioner finds that an
application is complete, he shall notify the applicant
and hold a public hearing before approving or denying
the application, but that the provision does not require
the commissioner ‘‘to hold a hearing on the matter of
whether an application is complete. . . . Accordingly,
as the rejection notice was not issued in a contested
case, there is no final decision . . . from which the
plaintiff can appeal.’’

The court concluded that the plaintiff had an ade-
quate remedy at law because the notice of rejection
advised that the applicant could file ‘‘ ‘a new application
in which the above insufficiencies have been corrected.’
. . . Therefore, the plaintiff has yet to have its applica-
tion processed and its rights adjudicated through the



administrative process of the [department]. Accord-
ingly, the plaintiff . . . fails to satisfy the exhaustion
requirement of § 4-183 (a).’’

The court further concluded that it could not consider
the merits pursuant to General Statutes § 4-183 (b),
which provides for jurisdiction in exceptional circum-
stances even if a party has failed to exhaust its adminis-
trative remedies, because there were no exceptional
circumstances indicating that postponement of the
appeal would result in an inadequate remedy. ‘‘The
plaintiff fails to demonstrate how submitting a new
application with the information required by the
[department] and postponing the appeal until a final
decision on the merits is rendered by the [department],
would be futile or an inadequate remedy. The [depart-
ment] stated in the rejection notice that once the plain-
tiff corrects the insufficiency, it can submit a new
application for processing.’’ The court then determined
that, because the plaintiff had failed to satisfy the
requirements of § 4-183 (a) or (b), it lacked subject
matter jurisdiction to hear the appeal. This appeal
followed.

The plaintiff claims that the court improperly dis-
missed its appeal for lack of subject matter jurisdiction.
The plaintiff claims that it appealed from the commis-
sioner’s final decision in a contested case, and that
there is no adequate remedy at law. The plaintiff thus
claims that it has met the requirements for an appeal
under General Statutes § 4-183. We agree.

We first consider the applicable standard of review.
‘‘A determination regarding a trial court’s subject matter
jurisdiction is a question of law. When . . . the trial
court draws conclusions of law, our review is plenary
and we must decide whether its conclusions are legally
and logically correct and find support in the facts that
appear in the record.’’ (Internal quotation marks omit-
ted.) Doe v. Roe, 246 Conn. 652, 660, 717 A.2d 706 (1998).

General Statutes § 4-183 (a) provides in relevant part:
‘‘A person who has exhausted all administrative reme-
dies available within the agency and who is aggrieved
by a final decision may appeal to the Superior Court
as provided in this section. . . .’’ Section 4-166 (3)
defines the term final decision as ‘‘(A) the agency deter-
mination in a contested case, (B) a declaratory ruling
issued by an agency pursuant to section 4-176 or (C)
an agency decision made after reconsideration. . . .’’
Section 4-166 (2) defines a contested case as ‘‘a proceed-
ing . . . in which the legal rights, duties or privileges
of a party are required by statute to be determined by
an agency after an opportunity for hearing or in which
a hearing is in fact held . . . .’’ ‘‘Three criteria are con-
sidered in determining contested case status: (1)
whether a legal right, duty or privilege is at issue, (2)
[that] is statutorily required to be determined by [an]
agency, (3) through an opportunity for a hearing . . . .’’



(Emphasis added; internal quotation marks omitted.)
In re Baby Z., 247 Conn. 474, 491, 724 A.2d 1035 (1999).

Here, the court concluded that the first criterion in
determining contested case status was satisfied
because ‘‘[t]he legal right or privilege at issue here is
the plaintiff’s right or privilege to obtain a permit for
water diversion and graveling operations from the
[department].’’ The court deemed the second two crite-
ria not satisfied, however, when it determined that the
provisions of § 22a-371 leave to the commissioner’s dis-
cretion the decision to hold a hearing on whether an
application is complete.

General Statutes § 22a-371 provides in relevant part:
‘‘(a) Within one hundred twenty days of receipt of an
application for a permit, the commissioner shall deter-
mine if there is any additional information that he deems
necessary to carry out the purposes of sections 22a-
365 to 22a-378, inclusive. The applicant shall provide
such information to the commissioner upon request or
may request that the application be deemed complete
as is.

‘‘(b) If the applicant does not furnish the requested
information, the commissioner shall publish notice of
his tentative determination on the application in accor-
dance with section 22a-6h5 and shall hold or waive a
public hearing in accordance with the provisions of
subsection (f) of this section.

‘‘(c) If the commissioner finds that an application is
complete, he shall notify the applicant by certified mail,
return receipt requested. The commissioner shall also
notify the applicant of the time, date and location of
any public hearing to be held on the application.

* * *

‘‘(f) The commissioner shall hold a public hearing
before approving or denying an application, except that,
when the commissioner determines that the proposed
diversion (1) is necessary, (2) will not significantly
affect long-range water resource management or the
environment, and (3) will not impair proper manage-
ment and use of the water resources of the state, he
may waive the requirement for a hearing . . . .’’

In the present case, instead of following the proce-
dure prescribed by the governing statutory provisions,
the commissioner issued a notice of rejection under
§ 22a-3a-2 (e) of the regulations that ended the proceed-
ing without a hearing based on his determination that
the application was ‘‘insufficient for processing.’’ Rejec-
tion on that basis was improper. Section 22a-3a-2 (e) is
one of the early sections of the department regulations
entitled ‘‘Rules of Practice.’’ Section 22a-3a-2 is entitled
‘‘General’’ and is, therefore, a regulation of general
applicability that governs the processing of applications
not subject to more specific statutory and administra-
tive guidelines. Indeed, § 22a-3a-2 (b) (1) of the regula-



tions expressly limits the applicability of § 22a-3a-2 (e)
by providing that the rules of practice govern depart-
ment proceedings ‘‘unless otherwise provided by law
. . . .’’

The governing statutes in the present case are §§ 22a-
371, 22a-6n and 22a-6p, and the governing regulation is
§ 22a-377 (c)-2 (a) (3).6 That regulation pertains solely
to applications for permits under the Connecticut Water
Diversion Policy Act and expressly cites § 22a-371 (b)
of the General Statutes, with its hearing requirement.
It is a well settled principle of statutory construction
that ‘‘specific terms covering the given subject matter
will prevail over general language of the same or
another statute which might otherwise prove control-
ling.’’7 (Internal quotation marks omitted.) State v. State

Employees’ Review Board, 239 Conn. 638, 653, 687 A.2d
134 (1997).

Under the plain language of §§ 22a-371, 22a-6h and
22a-6p; see footnote 5; the commissioner was required
to give the applicant an opportunity to remedy any
identified deficiencies in its application or to request
that the application be deemed complete as submitted.
If the plaintiff did not furnish the requested information
or remedy the deficiencies, the commissioner was
required by statute to publish notice of his tentative
determination on the application and to hold a public
hearing before making a final decision to grant or deny
the application. If the applicant requested that the appli-
cation be deemed complete as submitted, the commis-
sioner was required to hold a public hearing on the
application as deemed complete pursuant to subsection
(c). The only exception to this procedure, not applicable
here, is if the hearing requirement is waived in accor-
dance with subsection (f). Accordingly, because the
commissioner did not give the plaintiff an opportunity
to remedy the application’s deficiencies, or to request
that the application be deemed complete as submitted
and have those deficiencies examined in the forum of
a public hearing, the plaintiff was aggrieved by the com-
missioner’s failure to hold such a hearing and the case
is contested pursuant to § 4-166 (2).

The commissioner’s rejection of the application is
also a final decision from which an appeal may be taken
pursuant to § 4-183 because the rejection effectively
terminated the proceeding. The department’s letter to
the plaintiff stated that the rejection did not prejudice
the plaintiff from filing a new application in which the
insufficiencies had been corrected. The court similarly
noted in its memorandum of decision that the plaintiff
had the option of filing a new application following
its receipt of the rejection notice. Absent any other
comment in the letter indicating that the plaintiff could
choose to proceed under the statutory scheme by
requesting that the application be deemed complete as
submitted, or by providing the additional information



requested without filing an entirely new application,
the rejection notice constituted a final determination.
This conclusion is supported by § 22a-3a-2 (c) (2) of
the regulations, which provides that ‘‘[a] proceeding
terminates when (A) the Commissioner issues a final

decision in a contested case . . . [or] (F) the Commis-
sioner rejects an application for insufficiency pursu-
ant to subsection (e) of this section or any other
provision of law . . . .’’ (Emphasis added.)

The commissioner nonetheless argues that a hearing
must be held for an appeal to lie. He argues that since
no such hearing was held before he rejected the applica-
tion, there is no final decision from which the plaintiff
may appeal. We do not agree.

Under the statutory scheme, a hearing need not be
held for an appeal to lie. This court has previously
stated, in a similar factual and legal context, that con-
tested case status does not depend on whether a hearing
has been held; Dadiskos v. Connecticut Real Estate

Commission, 37 Conn. App. 777, 782, 657 A.2d 717
(1995) (hearing not statutorily mandated, even if gratu-
itously held, does not create contested case); or
whether a hearing is required by an agency rule, policy
or regulation. Terese B. v. Commissioner of Children &

Families, 68 Conn. App. 223, 235, 789 A.2d 1114 (2002)
(agency rule, policy or regulation that requires hearing
does not alone qualify proceedings as contested case).
The significant fact from a legal standpoint is whether
a hearing is statutorily required. See In re Baby Z.,
supra, 247 Conn. 491. Here, § 22a-371 (b) unquestion-
ably provides that the commissioner ‘‘shall hold’’ a pub-
lic hearing before making a final determination on a
permit application unless waived in accordance with
subsection (f). Subsection (f) does not apply in this
case. We, therefore, conclude that the commissioner’s
notice of rejection was a final decision for appeal pur-
poses, despite the absence of a public hearing.

The commissioner also argues that § 22a-374 pro-
vides a right to appeal only if an application is deemed
incomplete for lack of substantive information, and not,
as in the present case, if it merely ‘‘failed to meet the
legal requirements of form.’’ The commissioner argues
that the plaintiff’s failure to include the city of New
London as a co-applicant is the same type of ‘‘legal’’
deficiency as an omission of the applicant’s name,
address or telephone number, all allegedly matters of
incorrect form, and that the plaintiff may not appeal
on that basis. This claim has no merit.

Section 22a-369 of the General Statutes provides in
relevant part that ‘‘[t]he applicant shall submit an appli-
cation on such form as the commissioner may prescribe
and with such information as the commissioner deems
necessary . . . .’’ (Emphasis added.) Section 22a-377
(c)-2 (a) (1) of the Regulations of Connecticut State
Agencies similarly requires that ‘‘[a]n application for a



permit to divert water shall be made on a form available
from the Commissioner . . . .’’ (Emphasis added.)

‘‘[S]tatutory language should be given its plain and
ordinary meaning. . . . We refrain from reading into
statutes provisions that are not clearly stated and inter-
pret statutory intent by referring to what the legislative
text contains, not by what it might have contained.’’
(Internal quotation marks omitted.) DiBello v. Barnes

Page Wire Products, Inc., 67 Conn. App. 361, 368, 786
A.2d 1234 (2001), cert. granted on other grounds, 260
Conn. 915, 796 A.2d 560 (2002) (appeal withdrawn June
26, 2002).

The plain language of § 22a-369a clearly contemplates
a distinction, not between legal and substantive infor-
mation, but between the application form and the infor-
mation deemed necessary to evaluate the permit
request. Moreover, the notice rejecting the plaintiff’s
application did not note any deficiency of ‘‘form,’’ but
simply described the application as ‘‘insufficient for
processing,’’ the same language that was used when
the department returned, but did not reject, the Hunts
Brook application.

Furthermore, the commissioner has cited no statute
or regulation that distinguishes between different types
of information that may be required in a water diversion
permit application, or that would serve as a basis for
different levels of department review, and we are aware
of none. Had the legislature intended to grant the com-
missioner discretionary power to make ‘‘threshold’’
determinations of insufficiency without a hearing, it
could have done so expressly.

It is a well established principle of statutory construc-
tion that the words of a regulation must be interpreted
as written.8 Vecca v. State, 29 Conn. App. 559, 565, 616
A.2d 823 (1992). It is not what a statute or a regulation
might have said or should have said that controls, but
what, in fact, it actually says. Id. The construction urged
by the commissioner would grant to him a power that
he does not have, i.e., to reject a water diversion permit
application under § 22a-3a-2 (e) of the regulations with-
out giving the applicant an opportunity to respond, and
without a public hearing, if the application is simply
deemed ‘‘insufficient.’’ The majority refuses to adopt
such an interpretation because we cannot, by judicial
construction, read into the regulations or relevant stat-
utes a provision that does not exist. Id. To read the
regulation as granting the commissioner the discretion
to make a threshold determination of sufficiency, as
urged by the dissent, is an invitation to reject as insuffi-
cient any application not consonant with department
policy, thus rendering the hearing requirement of § 22a-
371 meaningless.9 We therefore conclude that the plain-
tiff’s appeal from the commissioner’s decision was
properly taken.



Finally, the plaintiff had exhausted its administrative
remedies under § 4-183 because the commissioner’s
rejection of the application was a final decision in a
contested case. We are mindful that § 22a-37410 of the
Water Diversion Policy Act provides for an appeal to
the Superior Court only if an applicant is aggrieved by
a decision pursuant to § 22a-373 or the return of an
application by the commissioner as incomplete pursu-
ant to the provisions of subsection (b) of § 22a-371, and
that, here, the commissioner rejected the application
pursuant to § 22a-3a-2 (e) of the regulations. The com-
missioner’s failure to follow the proper statutory proce-
dure, however, should not preclude the plaintiff from
filing an appeal from the commissioner’s final decision
rejecting the application. We therefore conclude that
the plaintiff had exhausted its administrative remedies
because the rejection notice offered the plaintiff no
other recourse but to file an entirely new application.
Accordingly, the court had jurisdiction to hear the
appeal.

The judgment is reversed and the case is remanded
to the trial court with direction to remand the matter
to the commissioner for further proceedings pursuant
to § 22a-371.

In this opinion HENNESSY, J., concurred.
1 The plaintiff filed the application jointly with Waterford Country School,

Inc., a nonprofit institution that, according to the plaintiff, ‘‘owns the only
other portion of the water body not owned by Miller’s Pond, LLC,’’ and the
Connecticut Water Company, described by the plaintiff as the operating
partner.

2 The record contains a memorandum to the file dated June 3, 1998, from
an employee of Baystate Environmental Consultants describing her meeting
with a department official to discuss the Miller’s Pond application.

3 Section 22a-3a-2 (e) of the Regulations of Connecticut State Agencies
provides in relevant part: ‘‘The Commissioner may reject an application
. . . as insufficient if it does not meet the requirements of Section 22a-3a-
4 (a) or 22a-3a-5 (a), respectively, of these Rules of Practice, or does not
meet the requirements of any other applicable provision of law governing the
form, contents, and filing of such application or petition, or is so manifestly
insufficient as to make further processing impossible. Except as otherwise
provided by law . . . a rejection under this subsection shall stop the running
of any time period which by law begins to run when the department receives
an application . . . any such period shall begin anew when the department
receives an amended application . . . . Nothing shall preclude the Commis-
sioner from requiring additional information from an applicant . . . if the
application . . . is not rejected under this subsection or is deemed suf-
ficient.’’

4 Section 22a-377 (c)-2 (g) of the Regulations of Connecticut State Agencies
provides in relevant part: ‘‘If the applicant for a permit will not be the user
of all or a portion of the waters proposed to be diverted, the applicant and
users shall jointly make application for the permit. . . .’’

5 General Statutes § 22a-6h is entitled ‘‘Notice of tentative determination
re permit application’’ and provides in relevant part: ‘‘(a) The Commissioner
of Environmental Protection, at least thirty days before approving or denying
an application under section . . . 22a-368 . . . shall publish or cause to
be published, at the applicant’s expense . . . notice of his tentative determi-
nation regarding such application. Such notice shall include . . . the tenta-
tive decision regarding the application . . . .’’

General Statutes § 22a-6p is entitled ‘‘Time frames for issuance of permits.
Regulations.’’ That section provides in relevant part: ‘‘The Commissioner of
Environmental Protection shall adopt regulations . . . establishing sched-
ules for timely action for each application for a permit for activity regulated
under this title. . . . Each such schedule shall contain the following:



‘‘(1) A provision that the schedule shall begin when an application is
received by the department of Environmental Protection, any public notice
requirements have been fulfilled and the application fee is paid;

‘‘(2) One or more periods of reasonable length, based on the nature and
complexity of the review required of the department, at the end of which
time the department shall issue a decision to grant or deny the permit or
identify deficiencies in the application, provided the schedule may also
reasonably limit the amount of time in which the applicant may remedy
such deficiencies;

‘‘(3) A period of reasonable length, based on the nature and complexity of
the review required of the commissioner, beginning with receipt of materials
submitted by the applicant in response to the commissioner’s identification
of deficiencies, at the end of which time the commissioner shall issue a
tentative determination to grant or deny the permit;

‘‘(4) A period of reasonable length after such tentative determination and
the conclusion of any public hearing held with regard to such decision
. . . .’’

6 Section 22a-377 (c)-2 (a) (3) of the Regulations of Connecticut State
Agencies provides: ‘‘If at any time during review of an application the Com-
missioner, pursuant to section 22a-371 (a) of the general statutes, requests
additional information from the applicant, the applicant shall provide such
information within four months of the request. Unless the information is
provided within such time the Commissioner shall return the application to
the applicant in accordance with section 22a-371 (b) of the general statutes.’’

7 ‘‘[O]ur rules of statutory construction apply to administrative regula-
tions.’’ (Internal quotation marks omitted.) Andersen Consulting, LLP v.
Gavin, 255 Conn. 498, 512, 767 A.2d 692 (2001).

8 ‘‘We interpret the regulations of an administrative body pursuant to the
principles of statutory construction.’’ (Internal quotation marks omitted.)
Prioli v. State Library, 64 Conn. App. 301, 308, 780 A.2d 172, cert. denied,
258 Conn. 917, 782 A.2d 1246 (2001).

9 The inequities that could result when the commissioner is granted such
broad discretion may be seen in a comparison of the ‘‘rejection notice’’ that
was sent to the plaintiff regarding the Miller’s Pond application, and the
‘‘notice of insufficiency’’ that was sent to the city of New London regarding
the Hunts Brook application. Although each of the letters described the
subject application as ‘‘insufficient for processing,’’ the plaintiff’s application
was rejected, while the city of New London was given an opportunity to
submit additional information to correct the insufficiencies in its application.

10 General Statutes § 22a-374 provides in relevant part that ‘‘[a]ny person
or municipality aggrieved by the decision of the commissioner made pursu-
ant to section 22a-373 or the return of an application by the commissioner
as incomplete pursuant to the provisions of subsection (b) of section 22a-
371, may appeal to the Superior Court pursuant to the provisions of section
4-183 . . . .’’

General Statutes § 22a-373 (a) provides in relevant part: ‘‘The commis-
sioner shall, within one hundred and twenty days of the close of the hearing,
make a decision either granting or denying the application as deemed com-
plete in section 22a-371 . . . .’’


