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The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the_Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
of official reports are copyrighted by the Secretary of
the State, State of Connecticut, and may not be repro-
duced and distributed without the express written per-
mission of the Commission on Official Legal

Publications, Judicial Branch, State of Connecticut.
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STATE v. BOYLE-DISSENT

LAVINE, J., dissenting. “Since probation is, first and
foremost, a penal alternative to incarceration—its
objectives are to foster the offender’s reformation and
to preserve the public’s safety—a sentencing court must
have the discretion to fashion those conditions of proba-
tion it deems necessary to ensure that the individual
successfully completes the terms of probation.” State
v. Smith, 207 Conn. 152, 168-69, 540 A.2d 679 (1988).
The majority would reverse the judgment of the trial
court “[bJecause there is no nexus between the modi-
fied condition [of probation] and the [conviction] for
which the defendant [Kevin M. Boyle] is serving proba-
tion . . . .” I disagree. Moreover, I think the majority
improperly focuses on the modified condition’s rela-
tionship to the charge of conviction, rather than its
relationship to the appropriate purposes of probation,
including “the legitimate needs of law enforcement.”
(Internal quotation marks omitted.) State v. Thorp, 57
Conn. App. 112, 117, 747 A.2d 537, cert. denied, 253
Conn. 913, 7564 A.2d 162 (2000). In my view, the majori-
ty’s conclusion undermines the clear purpose of Gen-
eral Statutes § 53a-30 (c).! I therefore respectfully
dissent.

In granting the motion for modification of probation
filed by the office of adult probation, the court stated
in its memorandum of decision:* “While the defendant’s
claim of remoteness, and a lack of overt connection
between sex offender treatment and the underlying
crime of operating [a motor vehicle while under the
influence of intoxicating liquor or drugs] are relevant
inquiries, the court is not persuaded that the requested
modification is inappropriate. As noted previously, the
defendant remains obligated to register as a sex
offender until 2009. In enacting [General Statutes] § 54-
102s, Connecticut’s ‘Megan’s Law,” it was the legisla-
ture’s intent to require sex offender registration as ‘[in]
response to concerns regarding the harm to society
caused by sex crimes and the relatively high rate of
recidivism among sex offenders’ . . . . State v. Misi-
orski, 250 Conn. 280, 292, 738 A.2d 595 (1999). . . .

“Therefore, the registration requirement is not only
an express recognition that a danger to public safety
exists, but also a recognition that it exists to such a
degree that the public is entitled to be kept informed
of the defendant’s whereabouts. . . .

“Said [proposed] condition is reasonably related to
the purposes of probation. Although the defendant is
on probation for operating [a motor vehicle while under
the influence of intoxicating liquor or drugs], the court
observes that [the office of adult] probation is legiti-
mately concerned about the nexus between the defen-
dant’s alcohol consumption and the conduct which



resulted in his sexual assault conviction.

“The court finds that the evidence and law support
the conclusion that such a condition is reasonably nec-
essary to rehabilitate the defendant and reasonably nec-
essary to protect prospective victims.

“Therefore, the request to modify the defendant’s
probation to include a requirement that he review, sign
and abide by all sex offender conditions of probation, to
include sex offender evaluation and any recommended
treatment, polygraph examinations and Abel screens
[which are specialized tests to determine a person’s
sexual interest in children] as deemed necessary by the
office of adult probation is granted.”

THE STANDARD OF REVIEW

Both parties agree that the decision of the court is
entitled to considerable deference and is reviewed
under the abuse of discretion standard. “[IJn modifying
or expanding the conditions of probation to serve the
ends of justice, the court’s objective must be to impose
special conditions that foster the offender’s reformation
as well as preserve the public’s safety. The broad power
to impose conditions permits insulating the individual
from the conditions that led him into trouble. . . . The
trial court therefore has broad discretion to modify or
enlarge the conditions of probation, for good cause
shown, at any time during the period of probation.

“The appropriate standard of review of a trial court’s
actions is whether the trial court abused its discretion.
. . . In determining whether there has been an abuse
of discretion, every reasonable presumption should be
given in favor of the correctness of the court’s ruling.
. . . Reversal is required only where an abuse of discre-
tion is manifest or where injustice appears to have been
done. . . . There is no hard and fast rule by which an
abuse of discretion may be determined but, in general,
for an exercise of discretion not to amount to an abuse,
it must be legally sound and there must be an honest
attempt by the court to do what is right and equitable
under the circumstances of the law, without the dictates
of whim or caprice.” (Citations omitted; internal quota-
tion marks omitted.) State v. Medley, 48 Conn. App.
662, 665-66, 711 A.2d 1191, cert. denied, 245 Conn. 915,
718 A.2d 19 (1998).

“If it appears that the trial court reasonably was satis-
fied that the terms of probation had a beneficial purpose
consistent with the defendant’s reformation and reha-
bilitation, then the order must stand.” State v. Pieger,
240 Conn. 639, 648, 692 A.2d 1273 (1997). The issue
before this court is not whether another court would
have come to the same conclusion but whether “the
[trial] court could reasonably conclude as it did.” (Inter-
nal quotation marks omitted.) State v. Cancel, 275 Conn.
1, 15, 878 A.2d 1103 (2005). A defendant who seeks to
reverse the exercise of discretion “assumes a heavy



burden . . . .” (Internal quotation marks omitted.)
State v. Tirado, 194 Conn. 89, 95, 478 A.2d 606 (1984).

THE POLICY BASIS OF PROBATION

“Probation is the product of statute. See General Stat-
utes § 53a-28 et seq. Statutes authorizing probation,
while setting parameters for doing so, have been very
often construed to give the court broad discretion in
imposing conditions.” State v. Smith, supra, 207
Conn. 167.

“Probation is, first and foremost, a penal alternative
to incarceration—its objectives are to foster the offend-
er's reformation and to preserve the public’s safety.
For that reason, a sentencing court is afforded broad
discretion to fashion those conditions of probation it
deems necessary to ensure the individual successfully
completes his term of probation. . . . When necessary,
the sentencing court has discretion to impose condi-
tions that impinge on otherwise inviolable rights. In
determining whether a probation condition unduly
intrudes on a constitutionally-protected freedom, a
reviewing court evaluates the condition in the follow-
ing context:

“The conditions must be reasonably related to the
purposes of the [Probation] Act. Consideration of three
factors is required to determine whether a reasonable
relationship exists: (1) the purposes sought to be served
by probation; (2) the extent to which constitutional
rights enjoyed by law-abiding citizens should be
accorded to probationers; and (3) the legitimate needs
of law enforcement.” (Internal quotation marks omit-
ted.) United States v. Williams, 787 F.2d 1182, 1185
(7th Cir. 1986); State v. Pieger, supra, 240 Conn. 647-48.

“The success of probation as a correctional tool is
in large part tied to the flexibility within which it is
permitted to operate. . . . To ensure this success, the
trial judge has an exceptional degree of flexibility in
determining whether to grant . . . probation and on
what terms.” (Citations omitted; internal quotation
marks omitted.) State v. Pieger, supra, 240 Conn. 648.

“Pursuant to § 53a-30 (a), a sentencing court may
impose a variety of conditions to a sentence of proba-
tion, all of which are aimed at rehabilitating the defen-
dant. Within the permitted statutory conditions, the
court may direct medical or psychiatric treatment,
impose support obligations, require suitable employ-
ment, set housing restrictions, and order restitution.
. . . Unlike these specific provisions of § 53a-30 (a),
the terms of subdivision [17]' are very broad. By
allowing the trial court to impose ‘any other conditions
reasonably related to [the defendant’s] rehabilitation’
. . . the legislature authorized the court to impose any
condition that would help to secure the defendant’s
reformation. This broad power is consistent with the
general goals of probation.” (Citation omitted; emphasis



in original.) Id., 646-47.
THE FACTS

On July 28, 2006, Christopher J. Pribyson, the proba-
tion officer assigned to the defendant, filed a motion
to modify the terms of the defendant’s probation to
require the defendant to review, sign and abide by all
sex offender conditions of probation, to include sex
offender evaluation and any recommended treatment,
polygraph examinations and Abel screens as deemed
necessary by the office of adult probation. The motion
stated that the modification was necessary for the office
of adult probation to supervise the defendant ade-
quately in the community and offer the most effective
supervision for the safety of the community and the
public at large.

Pribyson testified for the state in favor of the granting
of the motion for modification. Pribyson has extensive
experience in the supervision of sex offenders.” He
explained to the court the manner in which the defen-
dant’s case came to his attention and the reason for his
concerns. The defendant’s file originally was assigned
to the intake assessment referral unit. After the defen-
dant’s criminal history was noted, the file was trans-
ferred to one of the three sex offender probation
officers in the office of adult probation. The court sup-
port services division’s policy (policy), which was
placed into evidence, required that the defendant be
supervised by a specialized sex offender probation offi-
cer. Pribyson noted that the defendant was registered
with the state police roll of sex offenders. Although he
is aregistered sex offender, the defendant had not been
supervised as a sex offender by the office of adult proba-
tion during the last ten years.® The policy required that
Pribyson file a motion for modification of the defen-
dant’s probation.”

In response to the state’s question as to whether there
was anything specific to which he could cite that gave
him a reason to request the modification, Pribyson testi-
fied: “[C]onversations with the [defendant] in how he
related to me his past history with alcohol and reviewing
the police reports in which alcohol was a huge risk
factor, a dynamic risk factor. If he was to, you know,
start to use [alcohol] again—that was a situation in
which the sex offenses occurred—that would be a huge
concern.” He also testified that the defendant’s 2001
evaluation for risk of reoffending stood out because it
was at a high level, which Pribyson did not usually see.

The court specifically asked Pribyson why the evalua-
tion was necessary and what it had to do with the
defendant’s reasonable rehabilitation:

“The Court: [W]hat is it about the defendant’s present
posture, based upon your training and experience and
based upon his past history, that makes you feel that
a sex offender evaluation and any follow-up treatment



is reasonably related to his rehabilitation based upon
the probation for the crime he’s presently on?

“IThe Witness]: Presently, nothing.

“The Court: But you feel as though adding a condition
of sex offender evaluation is reasonably related to his
rehabilitation because of the—just the position of alco-
hol with his past crimes and the fact that the alcohol
obviously was the basis for which he’s presently on pro-
bation?

“IThe Witness]: Yes, and in reviewing the other police
reports, the same types of behavior were exhibited in
those incidents. Those incidents and those behaviors
are the static factors that are involved and those won'’t
change, and the dynamic risk factors involved medi-
cal—his medical attention, his being sober. If those
things were to change slightly, the whole situation could
change drastically.

“The Court: Why do you think adding these condi-
tions is reasonably related to his rehabilitation, why
exactly?

“IThe Witness]: Starting with the evaluations, since
the evaluation is from 2001, without having somebody
who's qualified to do the evaluation and at least having
an evaluation completed, I really don’t have an idea if
he should or shouldn’t be in sex offender treatment. If
they determine that he doesn’t need to be in sex
offender treatment then, you know, there’s no reason
to go on further.

k ok sk

“The Court: I mean, my direct question is, in other
words, I understand what you're saying in terms of what
the evaluation itself can tell you, but what I'm asking
you is, what is it about ordering a sex offender evalua-
tion that you feel is reasonably related to his rehabilita-
tion at the moment? In other words, is it based on your
training and experience, looking at his past history

“IThe Witness]: I don’t think it’s so much related to
his rehabilitation as much as it is to his supervision and
the safety to the community as a probation depart-
ment.” (Emphasis added.)

DISCUSSION

The discretion of courts to impose additional condi-
tions of probation is, of course, not without limits. State
v. Thornton, 55 Conn. App. 28, 32-33, 739 A.2d 271
(1999). Imposing, or adding, conditions of probation
should not be based on the personal preferences or
idiosyncrasies of a probation officer or court, or some
vague notion that the proposed condition is good for
the probationer or society. See, e.g., State v. Graham,
33 Conn. App. 432, 44648, 636 A.2d 852 (conditions of
probation requiring defendant convicted of narcotics



offense and larceny to provide for proper care and
cleaning of home and prohibiting children younger than
age thirteen being left alone without adult not reason-
ably related to the purposes of probation), cert. denied,
229 Conn. 906, 640 A.2d 117 (1994). Conditions of proba-
tion, whether imposed at the time of sentencing or after,
must reasonably relate to the purposes of probation,
i.e., rehabilitation of the offender and protecting soci-
ety. State v. Smith, supra, 207 Conn. 168—69.

The mere existence of § 53a-30 (c¢), however, demon-
strates that the legislature has concluded that there are
instances in which conditions of probation, not contem-
plated at the time of plea or sentencing, ought to be
added, subject to a finding of “good cause.” See footnote
1. In this case, numerous factors supported the concern
of the probation officer, and the ruling of the court,
that sex offender evaluation, and possibly treatment,
were warranted. They include (1) the defendant’s status
as a registered sex offender until 2009, (2) the 2001 sex
offender evaluation, (3) the history of “alcohol fueled
conduct” testified about by Pribyson, including the fact
that the defendant’s 1997 conviction of sexual assault
in the fourth degree was alcohol related, (4) Pribyson’s
conversations with the defendant, which confirmed,
in Pribyson’s judgment, the link between alcohol and
criminal conduct, (5) the April 5, 2006 conviction of
operating a motor vehicle while under the influence
of intoxicating liquor or drugs in violation of General
Statutes § 14-227a. The defendant’s alcohol fueled con-
duct, in the context of all the facts in this case, provides
the necessary factual nexus between the proposed con-
dition of probation and preserving public safety. Cf.
State v. Repetti, 60 Conn. App. 614, 620-22, 760 A.2d
964 (approving probation officer's requirement that
defendant refrain from use of alcohol as part of sex
offender treatment), cert. denied, 2556 Conn. 923, 763
A.2d 1043 (2000).

The majority cites the three-pronged test to be used
by a reviewing court to evaluate the condition of proba-
tion imposed, i.e., (1) the purposes sought to be served
by probation, (2) the extent to which constitutional
rights enjoyed by law-abiding citizens should be
accorded to probationers and (3) the legitimate needs
of law enforcement. The majority then states that “[iJn
the present case, our focus is on the first factor, the
purposes sought to be served by probation.” The major-
ity thus wholly ignores the third factor, “the legitimate
needs of law enforcement,” which informed Pribyson’s
judgment and was an integral part of the court’s
analysis.

A review of the cases indicates the consistent focus
that has been placed on whether there is a sufficient
relationship between the condition imposed, or sought
to be added, and the purposes of rehabilitation. State
v. Pieger, supra, 240 Conn. 648 (if it appears court



reasonably satisfied terms of probation had beneficial
purpose consistent with defendant’s reformation and
rehabilitation, order must stand). The majority nonethe-
less concludes that “it is evident that in order for a
condition of probation to be ‘reasonably related to the
defendant’s rehabilitation’ pursuant to General Statutes
§ 53a-30 (a) (17), there must be a nexus between the
condition of probation and the [conviction] for which
the defendant is serving probation.” (Emphasis added.)
The cases cited by the majority, however, do not sup-
port this broad assertion.®

Of course, it often happens that conditions of proba-
tion will bear a direct relationship to the offense of
conviction, e.g., a condition that the probationer con-
victed of using, or selling, controlled substances, not
possess, or sell, any illegal substances or weapons. This
does not mean that all probation conditions, in the wide
range of cases in our courts, must stem directly from
the offense of conviction.

Section 53a-30 (c) provides a mechanism for cases,
such as this, in which postsentencing information or
developments persuade a probation officer that permis-
sion should be sought to add an additional probation
condition. The majority’s approach would frustrate the
purpose of the statute in cases in which information is
not available, or known, or its significance not fully
appreciated, at the time of the plea or the sentencing,
but instead comes to light during the period of pro-
bation.

The defendant also claims on appeal that the imposi-
tion of the sexual offender condition violates his consti-
tutional rights because it renders his plea unknowing
and involuntary and amounts to additional punishment
for the sexual offense of which he had been convicted
and for which he has served his sentence. Both of these
arguments are without merit. The additional condition
was added only after notice, a hearing and a full and
fair opportunity to contest the matter. In accepting pro-
bation, the defendant accepted at the time of sentencing
the possibility that the terms of his probation could be
modified or enlarged in the future in accordance with
the statutes governing probation. See State v. Thorp,
supra, 57 Conn. App. 121.°

In sum, I conclude that the evidence before the court
demonstrated good cause to grant the state’s motion
to modify the defendant’s probation to include the dis-
puted condition. The defendant’s probation officer had
approximately five years of experience supervising
between sixty and eighty sex offenders and followed
the policy of the court support services division with
respect to sex offenders who are on probation for other
offenses. The defendant is required to register as a sex
offender until 2009. There is a connection between the
defendant’s prior sexual offenses and his use of alcohol,
which is the root of the current offense for which he



is on probation, i.e., operating a motor vehicle while
under the influence of intoxicating liquor or drugs. The
more support programs that are in place, the less likely
a probationer is to reoffend. Furthermore, the office of
adult probation is charged, in part, with protecting the
general public. Without a current sex offender evalua-
tion, it is not known what, if any, services the defendant
needs to avoid reoffending and what steps are necessary
to protect the public. I conclude that the court did not
abuse its discretion by granting the motion to modify
because the dual purposes of probation will be served
by requiring the defendant to undergo sex offender
evaluation at this time. For these reasons, I respect-

fully dissent.

! General Statutes § 53a-30 (c) provides: “At any time during the period
of probation or conditional discharge, after hearing and for good cause
shown, the court may modify or enlarge the conditions, whether originally
imposed by the court under this section or otherwise, and may extend the
period, provided the original period with any extensions shall not exceed
the periods authorized by section 53a-29. The court shall cause a copy of
any such order to be delivered to the defendant and to the probation officer,
if any.”

2 The probation officer attached to the motion for modification a report
dated January 16, 2001, from “The Connection, Incorporated,” described as
a “Special Services Center for the Treatment of Problem Sexual Behavior.”
The defendant had been evaluated on January 12, 2001, when he was serving
a three year sentence for arson in the third degree, assault in the third
degree and reckless endangerment. The report noted that the defendant “had
been arrested on three occasions for criminal sexually related behavior.” The
report contained a section entitled “Risk Assessment,” which characterized
the defendant’s “dangerousness rating” as severe and concluded that his
“Recidivism/Sex Offense Relapse Risk, or Likelihood of Future Risk Poten-
tial” was high. The report also concluded that the defendant demonstrated
little insight into what the report characterized as a “significant mental
health problem.”

3In Roe v. Office of Adult Probation, 125 F.3d 47 (2d Cir. 1997), the United
States Court of Appeals for the Second Circuit discussed the purposes of
probation and the notification provision of Connecticut’s Megan’s Law. “In
response to . . . concerns regarding the harm to society caused by sex
crimes and the relatively high rate of recidivism among sex offenders, which
have prompted the enactment of sex offender registration and notification
statutes around the country, Connecticut has . . . enacted its own version
of Megan’s Law. . . . The law required these offenders to provide certain
registration information to law enforcement officials . . . .” (Citations omit-
ted; internal quotation marks omitted.) Id., 48—49.

Although Roe concerned the notification provision in the context of an
ex post facto claim, the Second Circuit found that the notification policy
adopted by the office of adult probation was intended to foster the rehabilita-
tion of sex offenders and to protect society. Id., 50-51.

* General Statutes § 53a-30 (a) provides in relevant part: “When imposing
sentence of probation or conditional discharge, the court may, as a condition
of the sentence, order that the defendant . . . (17) satisfy any other condi-
tions reasonably related to the defendant’s rehabilitation. . . .”

5 Pribyson testified at the August 2, 2006, hearing that he was finishing
his fifth year of supervising a sex offender caseload and that he had handled
sixty to eighty sex offender cases. He indicated, in response to a question,
that his experiences within the specialized sex offender unit in which he
worked had caused him to conclude that filing the subject motion for modifi-
cation of probation was necessary.

5 Pribyson testified in part: “In general, if the person is being supervised
as a sex offender, then they’re going to adhere to the sex offender conditions
of probation for a conviction on a sex offense crime. If they were supervised
in the last ten years as a sex offender and sex offender conditions of
probation, which include the evaluation and recommended treatment, can
be imposed, the loophole there is that an individual like [the defendant]
might be on for something completely different; the ten year window has
expired or it doesn’t—the old probation doesn’t apply because it has been



closed out and then the . . . policy requires us to file the motion for the
modification to be able to impose the sex offender conditions with the
recommended evaluation and—or with the evaluation and any recom-
mended treatment.”

" Pribyson testified in part that “[1Jooking into the past police reports,
which I obtained from other closed probation files and reading the narratives
from those police reports, as well as obtaining the 2001 . . . sex offender
evaluation, which was completed by special services . . . done for a parole
board evaluation—[i]n reviewing that, I felt that it was necessary to file the
motion for modification so that it can be heard; that he can be represented
by an attorney; that we can then try to figure out if we should impose the
evaluation and, or complete supervision of him on the sex offender caseload
along with the sex offender conditions of probation to ensure appropriate
supervision in the community.”

8 In Pieger, one of the cases on which the majority relies, the defendant
was required, as a condition of his probation, to donate $2500 to the hospital
in which the victim had been treated after being struck and seriously injured
by the defendant’s motor vehicle. “[A]s long as the condition requiring
monetary payment shares a nexus with the defendant’s crime . . . it is
reasonably related to rehabilitation.” State v. Pieger, supra, 240 Conn. 651.
The Pieger court did not state that a condition could never be appropriate
unless it shared a nexus with the defendant’s crime.

In State v. Cyr, 57 Conn. App. 743, 751 A.2d 420, cert. denied, 254 Conn.
905, 755 A.2d 883 (2000), the issue was whether the court had the authority
to add sex offender treatment as a condition although the offense of which
the defendant was convicted was not an enumerated offense in General
Statutes § 53a-30 requiring such treatment. State v. Misiorski, supra, 250
Conn. 280, concerned whether the court properly upheld the authority of
the office of adult probation to give notification to neighbors about that
defendant’s sexual assault conviction pursuant to General Statutes §§ 54-
102s and 54-108. State v. Thornton, supra, 55 Conn. App. 28, in which the
court invalidated a condition that would have required the defendant to pay
money into a fund for expenses for long-term counseling of the victim, was
decided under a statute relating to restitution; see General Statutes § 53a-
28; and was based in part on the fact that the trial court had made no finding
whatsoever with respect to actual expenses or anticipated out-of-pocket
expenses for the victim’s anticipated care. State v. Thornton, supra, 33.

9 Although the defendant argues in his brief that the modification punishes
him twice for the same offense, he concedes that it is not precisely a double
jeopardy claim. The argument has no legal basis. This court has stated
that double jeopardy is not applicable to probation revocation proceedings
because in revocation proceedings, the defendant is not exposed to a crimi-
nal prosecution for the same offense following conviction. State v. Gauthier,
73 Conn. App. 781, 793-94, 809 A.2d 1132 (2002), cert. denied, 262 Conn.
937, 815 A.2d 137 (2003).




