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Opinion

GRUENDEL, J. In Roth v. Weston, 259 Conn. 202,
789 A.2d 431 (2002), our Supreme Court held that the
fundamental right of a parent to make child rearing
decisions mandates that when a nonparent seeks visita-
tion, that party must allege and prove, by clear and
convincing evidence, a relationship with the child that
is similar in nature to a parent-child relationship, and
that denial of the visitation would cause real and signifi-
cant harm to the child. In this appeal, we consider that
precedent within the procedural context of a motion
to dismiss.

The plaintiffs, Gene Fennelly and Sharon Fennelly,
are the paternal grandparents of the two minor children
of the defendant, Emma Norton. They appeal from the
judgment of the trial court granting the defendant’s
motion to dismiss for lack of subject matter jurisdiction.
On appeal, the plaintiffs paradoxically claim that they
satisfied the jurisdictional requirements enunciated in
Roth and that Public Acts 2005, No. 05-258 (P.A. 05-
258), ‘‘rendered . . . Roth . . . inapplicable’’ to their
application for visitation. We affirm the judgment of
the trial court.

The relevant facts are not disputed. The defendant
and the plaintiffs’ son, Steven Fennelly (father), are the
biological parents of the minor children.1 Their first
child, Ciara, was born on July 15, 1995. For a period of
sixteen months beginning in April, 1997, the defendant,
the father and Ciara lived with the father’s sister, Kristin
Ericsson, in Nashua, New Hampshire. In August, 1998,
the defendant enrolled as a full-time college student in
Connecticut and moved to Ansonia. At that time, the
father and Ciara moved in with the plaintiffs, who also
resided in Nashua. That arrangement continued for
approximately five months. In January, 1999, the father
and Ciara joined the defendant in Connecticut. A second
child, Aiden, was born on August 22, 2000.

The defendant and the father separated in 2003,
which was precipitated by the father’s drug addiction,
and the defendant commenced a custody action soon
thereafter. In May, 2005, the court granted the defendant
sole custody of the children. No visitation orders
entered, as the father was incarcerated at that time.

The plaintiffs filed an application for visitation on
August 16, 2005. It consisted solely of a standard cus-
tody-visitation application form on which they listed
the name and date of birth of each minor child and
checked four boxes.2 The application contained no spe-
cific factual allegations. On September 26, 2005, the
defendant moved to dismiss the plaintiffs’ application
for lack of subject matter jurisdiction. Following a
November 3, 2005 hearing on the matter at which the
plaintiffs and Ericsson testified, the court concluded
that the plaintiffs failed to prove, by clear and convinc-



ing evidence, that they had a relationship with the chil-
dren similar in nature to a parent-child relationship
and that denial of the visitation would cause real and
significant harm to the children. As a result, the court
granted the defendant’s motion to dismiss and rendered
judgment accordingly. From that judgment, the plain-
tiffs appeal. Additional facts will be set forth as nec-
essary.

I

LEGAL BACKGROUND

Before considering the plaintiffs’ specific claims, we
briefly examine the precedent applicable to the present
appeal. In Troxel v. Granville, 530 U.S. 57, 120 S. Ct.
2054, 147 L. Ed. 2d 49 (2000), the United States Supreme
Court addressed the constitutionality of a Washington
statute governing nonparent visitation. In that case, ‘‘the
plaintiffs, the paternal grandparents, sought visitation
with their two granddaughters in excess of [the one
short visit per month that] the defendant, the children’s
mother, had allowed. . . . The defendant and the plain-
tiffs’ son, the father of the children, had never married.
. . . After the plaintiffs’ son and the defendant ended
their relationship, the plaintiffs’ son committed suicide.
. . . The defendant married another man, who formally
adopted the children. . . . In Troxel, the Washington
Superior Court ordered that the grandparents be per-
mitted visitation with their granddaughters for one
weekend per month, one week during the summer, and
four hours on both of the petitioning grandparents’
birthdays. . . . On appeal, the Washington Appellate
Court reversed the trial court’s visitation order and
dismissed the grandparents’ petition for visitation. . . .
The Washington Supreme Court affirmed the Appellate
Court’s judgment that the grandparents could not obtain
visitation of their grandchildren pursuant to a statute
that allowed any person to petition for visitation rights
at any time and authorized the Washington state Supe-
rior Courts to grant such rights whenever visitation may
serve in the child’s best interests. . . .

‘‘The United States Supreme Court affirmed the judg-
ment of the Washington Supreme Court, holding that
the statute, as applied in that case, violated the due
process clause of the fourteenth amendment to the
United States constitution, because it was an infringe-
ment on [the defendant’s] fundamental right to make
decisions concerning the care, custody, and control of
her two daughters. . . . In support of this determina-
tion, the court reasoned that Washington’s breathtak-
ingly broad statute permitted a decision concerning
visitation made by a fit custodial parent to be overruled
on the basis of a Superior Court judge’s determination
that visitation with a third party would be in the child’s
best interests.’’ (Citations omitted; internal quotation
marks omitted.) In re Jeisean M., 270 Conn. 382, 393–94,
852 A.2d 643 (2004).



Our Supreme Court subsequently considered the con-
stitutionality of General Statutes § 46b-59,3 Connecti-
cut’s nonparent visitation statute. In Roth v. Weston,
supra, 259 Conn. 209, the court framed the issue before
it as ‘‘whether, in light of the United States Supreme
Court decision in Troxel, § 46b-59, as interpreted by
this court in Castagno v. Wholean, 239 Conn. 336, 339–
52, 684 A.2d 1181 (1996), is unconstitutional, either
facially or as applied in this case.’’ In Castagno, the
court ‘‘incorporated a threshold jurisdictional require-
ment into § 46b-59 that would permit the trial court to
entertain a petition for visitation only when the family
life of the minor child had been disrupted either by
state intervention analogous to the situations included
within [General Statutes] §§ 46b-56 and 46b-57 or ‘in a
manner similar to that addressed by §§ 46b-56 and 46b-
57, but in which the courts have not yet become
involved.’ ’’ Roth v. Weston, supra, 215–16, quoting Cas-
tagno v. Wholean, supra, 350.

In Roth, our Supreme Court overruled Castagno, con-
cluding that ‘‘the threshold requirement articulated in
Castagno fails to protect adequately the fundamental
right to rear one’s child and the right to family privacy.’’
Roth v. Weston, supra, 259 Conn. 217. The court stated:
‘‘[I]t is now apparent that [Castagno’s interpretation of
§ 46b-59] does not adequately acknowledge the status
of parents’ interest in the care, custody and control of
their children, as ‘perhaps the oldest of the fundamental
liberty interests recognized by [the Supreme] Court.’
Troxel v. Granville, supra, 530 U.S. 65. Building on a
long line of cases acknowledging the fundamental right
of parents to raise their children as they see fit, Troxel
teaches that courts must presume that ‘fit parents act
in the best interests of their children,’ and that ‘so long
as a parent adequately cares for his or her children (i.e.,
is fit), there will normally be no reason for the State
to inject itself into the private realm of the family to
further question the ability of that parent to make the
best decisions concerning the rearing of that parent’s
children.’ Id., 68–69. Moreover, Troxel confirms that
among those interests lying at the core of a parent’s
right to care for his or her own children is the right to
control their associations. Id. The essence of parent-
hood is the companionship of the child and the right
to make decisions regarding his or her care, control,
education, health, religion and association. Pierce v.
Society of Sisters, 268 U.S. 510, 534–35, 45 S. Ct. 571,
69 L. Ed. 1070 (1925); Meyer v. Nebraska, 262 U.S. 390,
399, 43 S. Ct. 625, 67 L. Ed. 1042 (1923) (noting that
liberty interest includes rights of parents to establish
home, bring up children and control education). Fur-
thermore, Troxel confirms that the family integrity is
the core element upon which modern civilization is
founded and that the safeguarding of familial bonds is
an innate concomitant of the protective status accorded
the family as a societal institution.’’ Roth v. Weston,



supra, 216–17.

The Roth court held that the standard of review appli-
cable to the ‘‘legislative intrusion’’ into a parent’s funda-
mental right to rear one’s child embodied in § 46b-59
is the strict scrutiny test. Id., 217–18. It noted that ‘‘[t]he
constitutionally protected interest of parents to raise
their children without interference undeniably warrants
deference and, absent a powerful countervailing inter-
est, protection of the greatest possible magnitude.’’ Id.,
228. The court then reformulated the threshold require-
ment for nonparent visitation applications: ‘‘[W]e con-
clude that there are two requirements that must be
satisfied in order for a court: (1) to have jurisdiction
over a petition for visitation contrary to the wishes of
a fit parent; and (2) to grant such a petition. First, the
petition must contain specific, good faith allegations
that the petitioner has a relationship with the child that
is similar in nature to a parent-child relationship. The
petition must also contain specific, good faith allega-
tions that denial of the visitation will cause real and
significant harm to the child.’’ (Emphasis added.) Id.,
234–35. The court continued: ‘‘The degree of specificity
of the allegations must be sufficient to justify requiring
the fit parent to subject his or her parental judgment
to unwanted litigation. Only if these specific, good faith
allegations are made will a court have jurisdiction over
the petition.’’ Id., 235. Accordingly, if an application for
visitation lacks such specific, good faith allegations, the
court cannot proceed to a consideration of whether
those allegations are proven in a given instance.4 As
the Roth court stated: ‘‘[O]nce these high jurisdictional
hurdles have been overcome, the petitioner must prove
these allegations by clear and convincing evidence.
Only if that enhanced burden of persuasion has been
met may the court enter an order of visitation.’’ Id.
Thus, the Roth test is one of strict application.

In articulating those requirements, the Roth court
sought to minimize the intrusion on parental preroga-
tive. It observed that ‘‘[u]nlike with a petition by the
department of children and families alleging abuse or
neglect; General Statutes § 46b-129; there is no real
barrier to prevent a [party], who has more time and
money than the child’s parents, from petitioning the
court for visitation rights. A parent who does not have
the up-front out-of-pocket expense to defend against
the . . . petition may have to bow under the pressure
even if the parent honestly believes it is not in the best
interest of the child. . . . The prospect of competent
parents potentially getting caught up in the crossfire
of lawsuits by relatives and other interested parties
demanding visitation is too real a threat to be tolerated
in the absence of protection afforded through a stricter
burden of proof.’’ (Citation omitted; internal quotation
marks omitted.) Roth v. Weston, supra, 259 Conn. 232.
For that reason, when a nonparent petitioning for visita-
tion pursuant to § 46b-59 has implicated the court’s



jurisdiction by making specific, good faith allegations
of a relationship with the child that is similar in nature
to a parent-child relationship and allegations that denial
of the visitation would cause real and significant harm
to the child, the court may grant the application only
when the nonparent proves the requisite relationship
and harm by clear and convincing evidence.5 Id. With
that precedent in mind, we turn to the plaintiffs’ claims.

II

MOTION TO DISMISS

The plaintiffs claim that the court improperly granted
the defendant’s motion to dismiss. We do not agree.

‘‘As in civil matters, the scope of the motion to dismiss
in family matters is carefully circumscribed. It may be
used to assert only ‘(1) lack of jurisdiction over the
subject matter, (2) lack of jurisdiction over the person,
(3) improper venue, (4) insufficiency of process and
(5) insufficiency of service of process.’ Practice Book
§ 25-13.’’ Simms v. Simms, 89 Conn. App. 158, 163, 872
A.2d 920 (2005). ‘‘The standard of review of a motion
to dismiss is . . . well established. In ruling upon
whether a complaint survives a motion to dismiss, a
court must take the facts to be those alleged in the
complaint, including those facts necessarily implied
from the allegations, construing them in a manner most
favorable to the pleader. . . . A motion to dismiss
tests, inter alia, whether, on the face of the record, the
court is without jurisdiction. . . . Because a challenge
to the jurisdiction of the court presents a question of
law, our review of the court’s legal conclusion is ple-
nary.’’ (Citations omitted; internal quotation marks
omitted.) Weihing v. Dodsworth, 100 Conn. App. 29,
32, 917 A.2d 53 (2007). ‘‘Moreover, [i]t is a fundamental
rule that a court may raise and review the issue of
subject matter jurisdiction at any time. . . . Subject
matter jurisdiction involves the authority of the court
to adjudicate the type of controversy presented by the
action before it. . . . [A] court lacks discretion to con-
sider the merits of a case over which it is without
jurisdiction . . . .’’ (Internal quotation marks omitted.)
Peters v. Dept. of Social Services, 273 Conn. 434, 441,
870 A.2d 448 (2005).

Mindful of that precept, the particular procedural
history of this case warrants additional attention. On
September 26, 2005, the defendant timely moved to
dismiss the plaintiffs’ application for lack of subject
matter jurisdiction. In her accompanying memorandum
of law filed pursuant to Practice Book § 25-13,6 the
defendant stated: ‘‘The court lacks subject matter juris-
diction over the plaintiffs’ complaint signed August 15,
2005, because it fails, in all respects, to specifically
allege the necessary facts. In particular, the complaint
contains no specific instances to support a parent-like
relationship with the children. It also does not contain



any specific instances to support the claim that the lack
of visitation will cause the children to suffer real and
substantial emotional harm. Finally, there is no allega-
tion that the [defendant], who has sole custody, is unfit.’’
The memorandum concluded that the plaintiffs’ failure
to make such specific factual allegations as required
by Roth ‘‘is fatal to this court’s jurisdiction.’’ Notably,
the defendant’s motion contained no factual allegations;
rather, it simply referred to the dearth of specific, good
faith allegations in the plaintiffs’ application.

The defendant’s motion to dismiss and accompanying
memorandum of law placed the plaintiffs on notice
that their application allegedly failed to satisfy the Roth
criteria, thereby depriving the court of subject matter
jurisdiction over their action. Practice Book § 25-13 (b)
mandates that ‘‘[i]f an adverse party objects to [the
motion to dismiss] he or she shall, at least five days
before the motion is to be considered on the short
calendar, file and serve . . . a memorandum of law
and, where appropriate, supporting affidavits as to facts
not apparent on the record.’’ (Emphasis added.) The
plaintiffs filed neither an opposition to the motion to
dismiss nor a related memorandum of law, in contraven-
tion of Practice Book § 25-13 (b).

Furthermore, General Statutes § 52-128 permitted the
plaintiffs, as of right, to ‘‘amend any defect, mistake or
informality in the writ, complaint or petition and insert
new counts in the complaint, which might have been
originally inserted therein, without costs, during the
first thirty days after the return day. . . .’’7 See also
Practice Book § 10-59. The return day in the present
case was September 13, 2005. Accordingly, when the
defendant filed her motion to dismiss and accompa-
nying memorandum of law on September 26, 2005, the
plaintiffs were apprised of the alleged deficiency in
their pleading and, at that time, had approximately two
and one-half weeks in which to amend their application
for visitation. The plaintiffs chose not to avail them-
selves of that statutory right.

In this appeal, the defendant argues, as she did both
in her motion to dismiss and at the outset of the Novem-
ber 3, 2005 hearing, that the court lacked jurisdiction
under Roth. Roth plainly distinguishes the issue of
whether a court has jurisdiction over an application for
visitation contrary to the wishes of a fit parent from
the issue of whether a court may grant such an applica-
tion. Roth v. Weston, supra, 259 Conn. 234. The tran-
script of the November 3, 2005 proceeding indicates
that the court improperly merged those issues.

At the outset of the proceeding, counsel for the plain-
tiffs indicated that the plaintiffs were prepared to tes-
tify. Counsel for the defendant immediately objected,
indicating that her motion to dismiss was pending
before the court and reasserting that the plaintiffs had
not satisfied the threshold requirements of Roth. Rather



than passing on the question of whether the plaintiffs’
application met the jurisdictional requirements of Roth,
however, the court accepted the invitation of the plain-
tiffs’ counsel to hear testimony from the plaintiffs to
‘‘establish the facts.’’ At that moment, the court
departed from well established law.

‘‘ ‘It is axiomatic that once the issue of subject matter
jurisdiction is raised, it must be immediately acted
upon by the court.’ Gurliacci v. Mayer, 218 Conn. 531,
545, 590 A.2d 914 (1991); Statewide Grievance Commit-
tee v. Rozbicki, 211 Conn. 232, 245, 558 A.2d 986 (1989);
Cahill v. Board of Education, 198 Conn. 229, 238, 502
A.2d 410 (1985).’’ (Emphasis added.) Federal Deposit
Ins. Corp. v. Peabody, N.E., Inc., 239 Conn. 93, 99, 680
A.2d 1321 (1996). Our Supreme Court has explained
that ‘‘once raised, either by a party or by the court itself,
the question [of subject matter jurisdiction] must be
answered before the court may decide the case.’’
(Emphasis added; internal quotation marks omitted.)
Rayhall v. Akim Co., 263 Conn. 328, 337, 819 A.2d 803
(2003); see also Baldwin Piano & Organ Co. v. Blake,
186 Conn. 295, 297–98, 441 A.2d 183 (1982); W. Horton &
K. Knox, 1 Connecticut Practice Series: Practice Book
Annotated (4th Ed. 1998) § 10-30, authors’ comments,
p. 355 (‘‘[e]verything else screeches to a halt whenever
a non-frivolous jurisdictional claim is asserted’’). Roth
likewise instructs that it is only after ‘‘these high juris-
dictional hurdles [requiring specific good faith allega-
tions in the application] have been overcome [that] the
petitioner must prove these allegations by clear and
convincing evidence.’’ Roth v. Weston, supra, 259
Conn. 235.

In Federal Deposit Ins. Corp. v. Peabody, N.E., Inc.,
supra, 239 Conn. 93, our Supreme Court addressed a
related question. In that case, the third party plaintiffs
(Peabody) filed a third party complaint, to which the
third party defendant responded by filing a motion to
dismiss for lack of subject matter jurisdiction. Id., 96–
97. Thereafter, Peabody filed a motion to amend its
complaint, which the court granted.8 Id., 97. On appeal,
the Supreme Court ruled that it was ‘‘inappropriate for
the trial court to consider Peabody’s amended third
party complaint, rather than its initial complaint, when
acting on the [third party defendant’s] motion to dismiss
for lack of subject matter jurisdiction.’’ Id., 99. The court
indicated that once the motion to dismiss for lack of
subject matter jurisdiction was filed, the trial court was
‘‘obligated’’ to scrutinize Peabody’s initial complaint
and determine whether subject matter jurisdiction was
lacking before considering Peabody’s motion to amend.
Id. The Supreme Court reached the same result in Gurli-
acci v. Mayer, supra, 218 Conn. 531. It stated: ‘‘In this
case, the trial court allowed the plaintiff to amend her
complaint prior to ruling on the motion to dismiss. By
considering the motion to amend prior to ruling on the
challenge to the court’s subject matter jurisdiction, the



court acted inconsistently with the rule that, as soon
as the jurisdiction of the court to decide an issue is
called into question, all other action in the case must
come to a halt until such a determination is made.’’
Id., 545.

Despite repeated overtures by the defendant calling
the jurisdiction of the court into question, all other
action in the case did not come to a halt. Rather, the
court accepted the plaintiffs’ invitation to conduct an
evidentiary hearing, by which the plaintiffs concededly
attempted to establish the threshold requirements of
Roth.9 Put another way, they sought to augment the
allegations of their application.

The sole issue raised in the defendant’s motion to
dismiss was the plaintiffs’ failure to comply with the
Roth requirements in their application for visitation.
Roth instructs that, when faced with such a jurisdic-
tional challenge, the court should simply ‘‘examine the
allegations of the petition and compare them to the
jurisdictional requirements set forth [in Roth].’’10 Roth
v. Weston, supra, 259 Conn. 235. That mandate is consis-
tent with the rule that, in deciding a motion to dismiss,
our courts must evaluate the facts alleged in the com-
plaint. See, e.g., Golodner v. Women’s Center of South-
eastern Connecticut, Inc., 281 Conn. 819, 826, 917 A.2d
959 (2007) (‘‘a motion to dismiss admits all facts well
pleaded and invokes any record that accompanies the
motion, including supporting affidavits that contain
undisputed facts’’); Cox v. Aiken, 278 Conn. 204, 211,
897 A.2d 71 (2006) (‘‘[w]hen a . . . court decides a
jurisdictional question raised by a pretrial motion to
dismiss, it must consider the allegations of the com-
plaint’’ [internal quotation marks omitted]); Mahoney
v. Lensink, 213 Conn. 548, 567, 569 A.2d 518 (1990)
(when reviewing motion to dismiss, court ‘‘limited to
the facts alleged in the plaintiff[s’] complaint’’ [internal
quotation marks omitted]); Barde v. Board of Trustees,
207 Conn. 59, 62, 539 A.2d 1000 (1988) (‘‘motion to
dismiss . . . admits all facts which are well pleaded,
invokes the existing record and must be decided upon
that alone’’ [internal quotation marks omitted]).
Because the defendant’s motion to dismiss for lack of
jurisdiction was predicated on the insufficiency of the
application for visitation, it was inappropriate for the
court to look beyond that pleading and permit the plain-
tiffs to augment the application with additional allega-
tions at the evidentiary hearing.11

In addition, the court never resolved the threshold
question of subject matter jurisdiction. Ruling orally,
the court stated: ‘‘I have reviewed [the defendant’s]
memorandum of law [in support of the motion to dis-
miss]. I’m familiar enough with Roth and the facts as
presented to determine this at this time. . . . [T]here
must be clear and convincing evidence that the relation-
ship with the child is similar to a parent-child relation-



ship, and it might have been some years ago, but clearly
is not at this date. And there also has to be clear and
convincing evidence that denial of visitation will cause
real and significant harm to the children. That’s a diffi-
cult burden as well. . . . I don’t think that I have heard
enough evidence here . . . which I believe rose to any
kind of proof that would be required in a court of this
state . . . . So, with that, the motion to dismiss is
granted.’’

We conclude that the court’s determination was
improper. Roth could not be more clear in its require-
ment that a nonparent must allege in the application
for visitation ‘‘specific, good faith allegations’’ that the
nonparent has a relationship with the child that is simi-
lar in nature to a parent-child relationship and that
denial of the visitation will cause real and significant
harm to the child. Roth v. Weston, supra, 259 Conn.
234–35. The plaintiffs’ application for visitation con-
tained not a single specific allegation of either the requi-
site relationship or harm. The mere act of checking a
box on the application for visitation form that provides
that ‘‘[t]he applicant has/had a relationship with the
child(ren) that is similar in nature to a parent-child
relationship and denial of visitation would cause real
and significant harm to the child(ren)’’ does not suffice
for the specific, good faith allegations required by
Roth.12 The plaintiffs did not attach an affidavit to their
application for visitation; see, e.g., Harrington v. Ber-
nardi, Superior Court, judicial district of New Haven,
Docket No. FA-02-0471893-S (March 28, 2003); nor did
they file an amended complaint containing specific fac-
tual allegations. See Bennett v. Nixon, Superior Court,
judicial district of New Haven, Docket No. FA-03-
0484745-S (February 27, 2004). Furthermore, the plain-
tiffs were bound by Practice Book § 25-4, which requires
in relevant part that ‘‘[e]very application in an action
for visitation of a minor child . . . shall state . . . the
facts necessary to give the court jurisdiction. . . .’’ It
therefore was incumbent on the plaintiffs to state, in
their application for visitation, the facts that supported
the conclusion that they possessed a relationship with
the children that is similar in nature to a parent-child
relationship and that denial of the visitation would
cause real and significant harm to the children. Without
such factual specificity, subjecting a fit parent to
unwanted litigation is unwarranted. Roth v. Weston,
supra, 235. Because the plaintiffs’ application contained
no such factual allegations, the court lacked jurisdiction
and could not, consistent with the mandates of Roth,
proceed to a consideration of whether clear and con-
vincing evidence existed in support of the application.

‘‘The constitutionally protected interest of parents
to raise their children without interference undeniably
warrants deference and, absent a powerful countervail-
ing interest, protection of the greatest possible magni-
tude.’’ Id., 228. In fashioning what it termed ‘‘admittedly



high’’ and ‘‘constitutionally mandated’’ hurdles; id., 229,
235; Roth sought to safeguard against unwarranted
intrusions into a parent’s authority. Id., 235. Accord-
ingly, when faced with a motion to dismiss an applica-
tion for visitation, the trial court is required under Roth
to scrutinize the application and to determine whether
it contains specific, good faith allegations of both rela-
tionship and harm.13 See id. (‘‘in determining whether
the trial court had jurisdiction over a petition for visita-
tion, we simply . . . examine the allegations of the
petition and compare them to the jurisdictional require-
ments set forth herein’’); accord Ruffino v. Bottass,
Superior Court, judicial district of Hartford, Docket No.
FA-05-4019188-S (February 10, 2006) (40 Conn. L. Rptr.
740) (although complaint set forth recital that Roth
requirements existed, ‘‘Connecticut is a fact-pleading
jurisdiction . . . and Roth requires that the claims be
supported by specific factual allegations’’ [citation omit-
ted]); Malave v. Ortiz, Superior Court, judicial district
of Hartford, Docket No. FA-03-0732314-S (January 28,
2003) (granting motion to dismiss under Roth because
application for visitation ‘‘unaccompanied by any sup-
porting documentation or factual allegations of any
kind’’). If the application does not contain such allega-
tions, the court lacks subject matter jurisdiction and
the application must be dismissed.

‘‘[An appellate court] can sustain a right decision
although it may have been placed on a wrong ground.’’
(Internal quotation marks omitted.) LaBow v. LaBow,
69 Conn. App. 760, 761 n.2, 796 A.2d 592, cert. denied,
261 Conn. 903, 802 A.2d 853 (2002). Exercising our
plenary review of this question of subject matter juris-
diction, we conclude that because the application con-
tained no specific, good faith allegations, the
defendant’s motion to dismiss properly was granted.

III

P.A. 05-258

The plaintiffs also claim, in the event that we are not
persuaded by their contention that they satisfied the
Roth criteria, that P.A. 05-258 ‘‘rendered . . . Roth
. . . inapplicable’’ to their application for visitation.
That claim merits little attention. Public Act 05-258 did
not amend § 46b-59. Contrary to the contention of the
plaintiffs, it does not provide ‘‘an alternative basis for
grandparents to seek visitation rights.’’ Section three
of that act, on which the plaintiffs rely, amended § 46b-
56. By its plain language, that statute, as amended by
P.A. 05-258, § 3 (a), pertains solely to ‘‘any controversy
before the Superior Court as to the custody or care of
minor children . . . .’’ It is silent as to actions for visi-
tation.

As this court recently noted in Fish v. Fish, 90 Conn.
App. 744, 881 A.2d 342, cert. granted, 275 Conn. 924,
883 A.2d 1243 (2005), the petition for child custody and



the application for child visitation are two different
animals. Whereas the paramount concern of the court
in Roth was the right of a fit parent to raise a child
free of interference by the state and nonparents, the
paramount concern in awarding custody is the best
interest of the child. Id., 756–57. The plaintiffs posit
that by amending § 46b-56 to require the court to con-
sider the best interest of the child in making or modi-
fying any order as to the custody or care of a child, the
legislature effectively overruled Roth’s statement that
in reviewing an application for visitation, ‘‘the best inter-
ests of the child are secondary to the parents’ rights.’’
Roth v. Weston, supra, 259 Conn. 223. Nothing in either
the plain language of P.A. 05-258 or its legislative history
supports that assertion. As such, the plaintiffs’ claim
fails.

The judgment is affirmed.

In this opinion McLACHLAN, J., concurred.
1 The defendant and the father never married.
2 The four checked boxes provided: ‘‘Connecticut is the home state of the

child(ren) at the time of the filing of this case. . . . The child(ren) has lived
in Connecticut for the past six months, or from birth if the child is younger
than six months old. . . . The child(ren) and at least one parent have a
significant connection to Connecticut and there is substantial evidence in
Connecticut concerning the child’s present or future care, protection, train-
ing and personal relationships. . . . The applicant has/had a relationship
with the child(ren) that is similar in nature to a parent-child relationship and
denial of visitation would cause real and significant harm to the child(ren).’’

3 General Statutes § 46b-59, entitled ‘‘Court may grant right of visitation
to any person,’’ provides: ‘‘The Superior Court may grant the right of visita-
tion with respect to any minor child or children to any person, upon an
application of such person. Such order shall be according to the court’s
best judgment upon the facts of the case and subject to such conditions
and limitations as it deems equitable, provided the grant of such visitation
rights shall not be contingent upon any order of financial support by the
court. In making, modifying or terminating such an order, the court shall
be guided by the best interest of the child, giving consideration to the wishes
of such child if he is of sufficient age and capable of forming an intelligent
opinion. Visitation rights granted in accordance with this section shall not
be deemed to have created parental rights in the person or persons to whom
such visitation rights are granted. The grant of such visitation rights shall
not prevent any court of competent jurisdiction from thereafter acting upon
the custody of such child, the parental rights with respect to such child or
the adoption of such child and any such court may include in its decree an
order terminating such visitation rights.’’

4 In the companion case of Crockett v. Pastore, 259 Conn. 240, 789 A.2d
453 (2002), released the same day as Roth, our Supreme Court reiterated
that ‘‘a trial court is without jurisdiction to consider a petition for visitation
pursuant to [General Statutes § 46b-59] in the absence of specific, good faith
allegations that: (1) the petitioner was someone with whom the child had
a parent-like relationship; and (2) the child would suffer real and significant
harm if deprived of the visitation.’’ Crockett v. Pastore, supra, 247.

5 In their appellate brief, the plaintiffs suggest that Roth imposes an insur-
mountable hurdle, contending that ‘‘not one lower court has granted a
grandparent visitation application since 2002.’’ Although we have no way
of knowing whether that statement is accurate, as an intermediate body
bound by the decisions of our Supreme Court, we are not the proper audience
for such argument. See State v. Smith, 100 Conn. App. 313, 325, 917 A.2d
1017, cert. denied, 282 Conn. 920, A.2d (2007).

6 Practice Book § 25-13 (a) requires in relevant part that a motion to
dismiss ‘‘shall always be filed with a supporting memorandum of law . . . .’’

7 Pursuant to Practice Book § 25-8 (b), Practice Book §§ 10-59, 10-60 and
10-61 ‘‘shall apply to family matters . . . .’’

8 Peabody sought to amend its complaint by order of judicial authority,
which is permitted under Practice Book § 10-60. By contrast, the plaintiffs



in the present case were free to amend their application as of right, under
General Statutes § 52-128 and Practice Book § 10-59, following the filing of
the defendant’s motion to dismiss and related memorandum of law. They
elected not to do so.

9 Referencing that evidentiary hearing at oral argument before this court,
counsel for the plaintiffs stated that ‘‘we were given a gift and we ran with
it.’’ He further described his clients’ testimony as an attempt to ‘‘supplement
the pleading.’’

10 It bears repeating that, in enunciating its jurisdictional requirements,
Roth held that ‘‘the petition must contain specific, good faith allegations’’ in
order for a court to have jurisdiction over a petition for visitation. (Emphasis
added.) Roth v. Weston, supra, 259 Conn. 234.

11 Although a hearing may be held when resolution of a disputed fact is
necessary to determine the jurisdiction of the court; see, e.g., Golodner v.
Women’s Center of Southeastern Connecticut, Inc., supra, 281 Conn. 826;
Manifold v. Ragaglia, 94 Conn. App. 103, 117 n.7, 891 A.2d 106 (2006); ‘‘in
the absence of any disputed issues of fact pertaining to jurisdiction,’’ a
hearing is unnecessary. Amore v. Frankel, 228 Conn. 358, 369, 636 A.2d 786
(1994). In the present case, the motion to dismiss did not dispute any of
the allegations contained in the plaintiffs’ application. Rather, it simply
alleged that, as a matter of law, those allegations failed to comply with
the jurisdictional requirements of Roth. Furthermore, in articulating the
‘‘constitutionally mandated’’ requirements concerning an application for visi-
tation by a third party, the Roth court made no mention of evidentiary
hearings.

That is not to say that an evidentiary hearing never is warranted, such
as in instances in which a motion to dismiss is accompanied by documenta-
tion, such as an affidavit, that raises a disputed issue of fact. See, e.g.,
Hersey v. Lonrho, Inc., 73 Conn. App. 78, 80, 807 A.2d 1009 (2002). In the
absence of any disputed issues of fact pertaining to jurisdiction, however,
we think the ‘‘admittedly high’’ requirements of Roth, the strict application
thereof and the policy considerations discussed therein require a court, when
confronted with a motion to dismiss for lack of subject matter jurisdiction
predicated solely on the application’s failure to comply with Roth, to decide
that motion on the application itself.

12 Although we acknowledge that the visitation form completed by the
plaintiffs was prepared by the office of the chief court administrator, it does
not negate the obligation of a party to comply with the jurisdictional hurdles
set forth in Roth. The plaintiffs were represented in this matter by an experi-
enced attorney and board certified family law trial advocate who completed
the application on their behalf. More importantly, the plaintiffs in this appeal
have not raised any issue concerning the visitation form.

13 Although in Roth v. Weston, supra, 259 Conn. 202, Crockett v. Pastore,
259 Conn. 240, 789 A.2d 453 (2002), and Clements v. Jones, 71 Conn. App.
688, 803 A.2d 378 (2002), the courts examined both the complaint and the
proof in the record, we decline to do so. Those opinions expressly indicate
that the courts looked beyond the allegations contained in the complaint
only because the Roth requirements were newly announced. See Crockett v.
Pastore, supra, 248; Roth v. Weston, supra, 235; Clements v. Jones, supra, 694.


