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The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the_Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
of official reports are copyrighted by the Secretary of
the State, State of Connecticut, and may not be repro-
duced and distributed without the express written per-
mission of the Commission on Official Legal

Publications, Judicial Branch, State of Connecticut.
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WASNIEWSKI v. QUICK & REILLY, INC.—DISSENT

McLACHLAN, J., dissenting. I respectfully disagree
with the majority’s conclusions that there was a valid
inter vivos gift of the brokerage account at issue and
that a contract existed between the defendant, Quick &
Reilly, Inc., and the plaintiff, James Wasniewski. The
plaintiff has failed to satisfy his burden of proof on
these issues.

I

In my opinion, there was no gift because there was
no valid delivery. Under long established Connecticut
precedent, “[a] gift is the transfer of property without
consideration. It requires two things: a delivery of the
possession of the property to the donee, and an intent
that the title thereto shall pass immediately to him.”
(Emphasis added.) Guinan’s Appeal from Probate, 70
Conn. 342, 347, 39 A. 482 (1898); see also Hartford-
Connecticut Trust Co. v. Slater, 114 Conn. 603, 613,
159 A. 578 (1932). “To make a valid gift inter vivos, the
donor must part with control of the property which is
the subject of the gift with an intent that title shall pass
immediately and irrevocably to the donee. . . . The
burden of proving the essential elements of a valid
gift rests upon the party claiming the gift.” (Citations
omitted; emphasis added.) Kriedel v. Krampitz, 137
Conn. 532, 534, 79 A.2d 181 (1951). “To support a factual
conclusion of an executed inter-vivos gift, there would
have to be a donative intention and at least a construc-
tive delivery. . . . For a constructive delivery, the
donor must do that which, under the circumstances,
will in reason be equivalent to an actual delivery. It
must be as nearly perfect and complete as the nature
of the property and the circumstances will permit.”
(Citations omitted.) Hebrew University Assn. v. Nye,
148 Conn. 223, 232-33, 169 A.2d 641 (1961).

A

The majority concludes that there is a valid gift
because once the funds were deposited in the account
under the individual’s name, the account holder is pre-
sumed to have control over the account. This argument
loses sight of the real issue, which is, in my opinion,
whether there was delivery of the account so as to
satisfy the elements of an inter vivos gift.!

The plaintiff bears the burden of proving the essential
elements of a valid gift because he is the party claiming
the gift. See Kriedel v. Krampitz, supra, 137 Conn. 534.
The trial court and the majority, however, conclude
that there was a gift without discussing if there was a
valid delivery or whether the plaintiff satisfied his bur-
den of proving the elements of a gift. The facts show
that there was no delivery, constructive or actual. In
order for there to be constructive delivery, “[i]t must



be as nearly perfect and complete as the nature of the
property and the circumstances will permit.” Hebrew
University Assn.v. Nye, supra, 148 Conn. 232. Delivery
could be easy to accomplish in the case of a brokerage
account. The plaintiff merely would have to be notified
of the existence of the account. Here, the plaintiff’s
father not only failed to give such notice, but took
steps to prevent the plaintiff from finding out about the
account. Thus, delivery was not complete or “nearly
perfect” to support a tenable constructive delivery
argument.

B

Not only did the plaintiff fail to prove that there was
constructive delivery, he did not prove actual delivery
of the account. The donor’s retention of control is incon-
sistent with delivery of a gift. Here, the plaintiff’s father
maintained all elements of control. He received all of
the account statements and failed to notify the plaintiff,
or anyone, that he had created the account for the
benefit of the plaintiff. In fact, he maintained the ulti-
mate indicia of control: he closed the account. These
facts coupled with the fact that the plaintiff exercised
absolutely no dominion or control over the account
supports the conclusion that the plaintiff’s father never
relinquished control of the account. Because there was
no actual delivery, the gift was not completed. See Krie-
del v. Krampitz, supra, 137 Conn. 534.

C

A valid inter vivos gift requires two elements, delivery
and intent that the “title thereto shall pass immediately
.. ..7 Guinan’s Appeal from Probate, supra, 70 Conn.
347. “Where . . . the donor maintains some control
over the money given, it is some evidence of an intent
not to pass title immediately.” Kukanskis v. Jasut, 169
Conn. 29, 35, 362 A.2d 898 (1975). Even if we assume
arguendo that the plaintiff’s father intended to make a
gift at some time, it is far from clear whether he intended
to make an immediate gift of the account to the plaintiff.
Moreover, as discussed previously, the plaintiff’s father
retained control over the account, evidencing that he
did not intend for the gift to pass immediately.

In 1885, our Supreme Court addressed the issue of
intent to make an inter vivos gift of two bank accounts.
The court wrote that “[t]he fact that a part of the depos-
its were made in the plaintiff’s name affords the strong-
est evidence of an intention to make a gift; but that does
not necessarily show an intention to make a present gift;
it is equally consistent with an intention to have the gift
take effect at some future time.” Burton v. Bridgeport
Savings Bank, 52 Conn. 398, 402 (1885). Thus, just
because the father established the account in the name
of the plaintiff does not mean as a matter of law that
he intended a present gift.

II



Ialso respectfully disagree with the majority’s conclu-
sion that a contract existed between the plaintiff and
the defendant. The court did not explain how a contract
was formed but simply concluded that “[t]he plaintiff
was entitled to the interest and the principal from the
contract implicit in the relationship between a broker
and the owner of an account with the broker.” In the
first place, this conclusion begs the question of who was
the owner of the account. Second, the court’s analysis is
inconsistent with the fundamental principles of con-
tract formation.

“The rules governing contract formation are well set-
tled. To form a valid binding contract in Connecticut,
there must be a mutual understanding of the terms that
are definite and certain between the parties. . . . To
constitute an offer and acceptance sufficient to create
an enforceable contract, each must be found to have
been based on an identical understanding by the parties.
. . . If the minds of the parties have not truly met, no
enforceable contract exists. . . . [A]n agreement must
be definite and certain as to its terms and requirements.
. . . So long as any essential matters are left open for
further consideration, the contract is not complete.”
(Internal quotation marks omitted.) Duplissie V.
Devino, 96 Conn. App. 673, 688, 902 A.2d 30, cert.
denied, 280 Conn. 916, 908 A.2d 536 (2006). “It is true

. . that in order to form a contract, generally there
must be a bargain in which there is a manifestation of
mutual assent to the exchange between two or more
parties . . . . ” (Internal quotation marks omitted.)
BRJM, LLC v. Output Systems, Inc., 100 Conn. App.
143, 152, 917 A.2d 605, cert. denied, 282 Conn. 917, 925
A.2d 1099 (2007).

In this case, the plaintiff never entered into a contract
with the defendant. In fact, he testified, when asked
if he had ever entered into any agreement with the
defendant to create the account, “[n]o, I did not.” There
was no meeting of the minds because the plaintiff's
father opened the brokerage account. Although it is
unclear what representations the plaintiff’s father made
to the defendant when opening the account, what is
clear is that the son never entered into a contract with
the defendant because, as he testified, he did not have
an agreement with it.

The majority concludes that the court’s finding that a
contract was formed was not clearly erroneous because
the plaintiff was a third party beneficiary. This finding
is inconsistent with the law of third party beneficiaries.
The plaintiff does not satisfy the test for a third party
beneficiary because there is no evidence that the plain-
tiff’s father and the defendant intended to create a third
party beneficiary contract. “[T]he ultimate test to be
applied [in determining whether a person has the right
of action as a third party beneficiary] is whether the
intent of the parties to the contract was that the promi-



sor should assume a direct obligation to pay the third
party [beneficiary] and . . . that intent is to be deter-
mined from the terms of the contract read in the light
of the circumstances attending its making, including
the motives and purposes of the parties.” (Internal quo-
tation marks omitted.) Knapp v. New Haven Road Con-
struction Co., 150 Conn. 321, 325, 189 A. 2d 386 (1963).
The plaintiff had the burden to prove that he was a
third party beneficiary. He presented no evidence that
the plaintiff’s father and the defendant intended that
he be a third party beneficiary. We cannot ascertain
the intentions of the parties. It is unclear whether the
defendant knew that the account was being opened for
the plaintiff. It is unclear what the plaintiff’s father told
the defendant when he opened the account. Without
this crucial information, it is unreasonable to conclude
that the plaintiff was an intended third party benefi-
ciary. It is possible that the defendant thought that the
plaintiff’s father was actually the plaintiff because he
did have all of the information concerning the account
mailed directly to him. He may have misrepresented
himself to the defendant. We have no basis to know
the intention of the parties. Thus, with all these ques-
tions left unanswered, it is clear that the plaintiff did
not satisfy his burden of proof.

Accordingly, I respectfully dissent and would reverse
the judgment of the trial court.

! The record, however sparse it may be, reflects that there was never any
delivery of the account to the plaintiff. Although it is unclear what transpired
when the father opened the bank account, because the records were
destroyed, it is clear that the plaintiff knew nothing about the account during
the entire time it was in existence. In the plaintiff’'s words, “I wasn’t aware
that the account existed until my father sent me that 1099 from Quick &
Reilly in 2003.” Moreover, the plaintiff confirmed that he received the 1099
tax form after the account was closed. The fact that the plaintiff did not
know about the account until after it was closed demonstrates that there
was no delivery. Moreover, the plaintiff's father previously had opened
another account for his son, the plaintiff, with the investment firm, Tucker
Anthony, and the plaintiff had full knowledge of that account. Because the
plaintiff’s father previously had opened another brokerage account for the
plaintiff and the plaintiff had knowledge and control over that account, this
indicates that the father understood how to deliver such a gift to his son
and that he had no such intention with regard to this account.

2The court never found delivery, a necessary element of a gift. See Gui-
nan’s Appeal from Probate, supra, 70 Conn. 342. In fact, when the defendant
moved for articulation seeking clarification and articulation of the basis for
which the court concluded that there was a valid gift, given the absence of
any factual finding of delivery, the court stated: “Under the circumstances
found here, it seems absurd to permit the very party who obstructed the
delivery and acceptance by its conduct to be found to benefit by claiming
the absence of delivery or acceptance.” The plaintiff did not file a motion
for review.

Instead of focusing on whether there was a valid delivery, the majority
relies on United States v. $79,000 in Account Number 2168050/6 749900,
Docket No. 96 Civ. 3493, 1996 U.S. Dist. LEXIS 16536, at *3 (S.D.N.Y. Novem-
ber 7, 1996), for the principle that “[o]nce the funds are deposited in an
account under an individual’s name, the account holder is presumed to have
title to and control over those funds.” That case, however, is distinguishable
from this case. In the former case, the claimants deposited money into a
preexisting account in order to transfer money out of the United States.
Here, the account was not in existence; rather, it was created by the plaintiff’s
father when he opened it with his funds. The claimants in the federal case,
however, were aware of the existence of the account at issue. Thus, just



because the account was in the plaintiff's name does not automatically
mean that he controlled the account or that there was a valid delivery of
the account.




