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The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the_Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
of official reports are copyrighted by the Secretary of
the State, State of Connecticut, and may not be repro-
duced and distributed without the express written per-
mission of the Commission on Official Legal

Publications, Judicial Branch, State of Connecticut.
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Opinion

ROBINSON, J. The petitioner appeals from the judg-
ment of the habeas court denying his petition for a
writ of habeas corpus. Following the denial, the court
granted certification to appeal to this court. On appeal,
the petitioner claims that the court improperly (1)
placed the burden on him to prove the absence of a
tactical reason for counsel’s trial deficiencies and (2)
held that the petitioner’'s testimony could not be
accepted without independent corroboration. We
affirm the judgment of the habeas court.

The facts and procedural history underlying the peti-
tioner’s appeal were recounted in the decision of our
Supreme Court disposing of his direct appeal. “[The
present matter] involves two cases that were tried
together. The first case involves the [petitioner’s]
alleged sexual assault of his stepdaughter, Jane Doe,
beginning in May or June, 1997. Jane, then thirteen
years old, eventually complained to her mother, T.B.,
that the [petitioner] was touching her in an inappropri-
ate manner. Pursuant to Jane’s allegations, on Septem-
ber 7, 1997, T.B. brought her to state police Troop D
barracks to file a complaint. Trooper Thomas Clark
took written statements from both Jane and T.B., and,
in accordance with procedure, notified the department
[of children and families (department)]. Thereafter, T.B.
obtained a restraining order to remove the [petitioner]
from the family home. The department conducted its
investigation simultaneously with the state police. Kath-
leen Payne, a department investigator, met with both
Jane and the [petitioner]. Despite Jane’s continued alle-
gations, the [petitioner] denied any wrongdoing and
claimed that he accidentally could have touched Jane’s
breasts while wrestling with her. Payne concluded that
allegations of sexual abuse had been substantiated and
sent a letter to T.B. reiterating the need to protect her
children. The department, thereafter, closed its file in
November, 1997.

“The second case involves the [petitioner’s] alleged
physical assault of his stepson, John Doe, on or about
September 4, 1997. A few days after the incident, John,
then eleven years old, complained of back pain to his
grandmother. Upon lifting his shirt, John’s grandmother
noticed bruises and notified John’s mother, T.B. After
observing the bruises on John’s back, T.B. took him to
state police Troop D barracks to file a complaint on
September 7, 1997. Clark observed the bruises and had
photographs taken to document John’s condition. Clark
took written statements from both John and T.B., and,
subsequently, notified the department of the incident.
On behalf of the department, Payne met with both John
and the [petitioner]. The [petitioner] informed Payne
that he went to spank John on his buttocks, but that
John moved causing the [petitioner] to miss and strike
John in the back. Payne concluded that the allegations



of physical abuse had been substantiated and sent a
letter to T.B. reiterating the need to protect her children.
The department, thereafter, closed its file in Novem-
ber, 1997.

“On December 2, 1997, the [petitioner] was arrested
on two separate warrants related to these allegations.
The state filed two substitute informations on May 19,
1999, and the [petitioner], subsequently, was tried on
both sets of charges before a single jury. On June 25,
1999, the jury returned a verdict of guilty on each count
charged within the informations. On September 21,
1999, the court, Potter, oJ., imposed a total effective
sentence of five years imprisonment, execution sus-
pended after two years, and five years probation.” State
v. [Davey B.], 266 Conn. 742, 745-47, 775 A.2d 966
(2001). The convictions were affirmed by our Supreme
Court on July 17, 2001. Id., 745.

On September 13, 2004, the petitioner filed a petition
for awrit of habeas corpus alleging that his trial counsel,
Robert McCoy, rendered ineffective assistance of coun-
sel. He alleges that McCoy’s representation was ineffec-
tive in two ways: first, by failing to object to the joinder
of the two separate informations for trial; second, for
failing to object and to preserve a claim arising from
the state’s impeachment of the petitioner’s testimony
with evidence of the petitioner’s postarrest silence.

Our standard of review of a habeas court’s judgment
on ineffective assistance of counsel claims is well set-
tled. “In a habeas appeal, this court cannot disturb the
underlying facts found by the habeas court unless they
are clearly erroneous, but our review of whether the
facts as found by the habeas court constituted a viola-
tion of the petitioner’s constitutional right to effective
assistance of counsel is plenary. . . . The habeas
judge, as the trier of facts, is the sole arbiter of the
credibility of witnesses and the weight to be given to
their testimony.” (Internal quotation marks omitted.)
Necaisev. Commissioner of Correction, 112 Conn. App.
817, 820, 904 A.2d 245 (2009). With these principles in
mind, we now begin a discussion of the petitioner’s
claims.

I

The petitioner first claims that the court improperly
placed the burden of proof on him to prove the absence
of a tactical reason for his trial counsel’s deficient per-
formance. It is his contention that it was the state’s
burden in the underlying habeas action to demonstrate
that the failure of the petitioner’s trial counsel to object
to the joint trial was a tactical decision. We disagree.

“In Strickland v. Washington, 466 U.S. 668, 687, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984), the United States
Supreme Court established that for a petitioner to pre-
vail on a claim of ineffective assistance of counsel, he
must show that counsel’s assistance was so defective



as to require reversal of [the] conviction. . . . That
requires the petitioner to show (1) that counsel’s perfor-
mance was deficient and (2) that the deficient perfor-
mance prejudiced the defense. . . . Unless a
[petitioner] makes both showings, it cannot be said that
the conviction . . . resulted from a breakdown in the
adversary process that renders the result unreliable.

“The first part of the Strickland analysis requires the
petitioner to establish that . . . counsel’s representa-
tion fell below an objective standard of reasonableness
considering all of the circumstances. . . . [A] court
must indulge a strong presumption that counsel’s con-
duct falls within the wide range of reasonable profes-
sional assistance. (Internal quotation marks omitted.)
Necaise v. Commissioner of Correction, supra, 112
Conn. App. 821. “Judicial scrutiny of counsel’s perfor-
mance must be highly deferential. It is all too tempting
for a defendant to second-guess counsel’s assistance
after conviction or adverse sentence, and it is all too
easy for a court, examining counsel’s defense after it
has proved unsuccessful, to conclude that a particular
act or omission of counsel was unreasonable. . . . A
fair assessment of attorney performance requires that
every effort be made to eliminate the distorting effects
of hindsight, to reconstruct the circumstances of coun-
sel’s challenged conduct, and to evaluate the conduct
from counsel’s perspective at the time. Because of the
difficulties inherent in making the evaluation, a court
must indulge a strong presumption that counsel’s con-
duct falls within the wide range of reasonable profes-
sional assistance; that is, the defendant must overcome
the presumption that, under the circumstances, the
challenged action might be considered sound trial
strategy.” (Emphasis added; internal quotation marks
omitted.) Bryant v. Commissioner of Correction, 290
Conn. 502, 512-13, 964 A.2d 1186 (2009), quoting Strick-
land v. Washington, supra, 466 U.S. 689.

Here, the petitioner’s argument that the state has the
burden of proof to establish that his trial counsel made
a tactical decision is in direct contradiction of well
established authority and, accordingly, is without merit.
The court properly placed the burden on the petitioner
to prove his Strickland claim.

II

The petitioner next claims that the court improperly
concluded that his habeas testimony could not be
accepted without independent corroboration.

The following additional facts are relevant to our
review of the petitioner’s claim. On direct appeal to our
Supreme Court, the petitioner alleged that the trial court
improperly permitted the state to impeach his testimony
with evidence of his postarrest silence. State v. [Davey
B.], supra, 2566 Conn. 749-50. Specifically, he argued



that “the cross-examination violated his right to remain
silent because the questioning revealed that he had
chosen to remain silent after his arrest and receipt of
Miranda®warnings.” Id., 750. After reviewing this claim,
the court made this conclusion: “Contrary to the [peti-
tioner’s] argument, the record is not clear whether his
conversations with the police transpired after or before
his arrest or receipt of Miranda warnings. It is essential
to know the timing of these conversations because the
use at trial of silence prior to the receipt of Miranda
warnings does not violate due process. . . . Because
the record does not indicate whether Miranda warnings
were given before the [petitioner’s] conversations with
the police took place, the record is inadequate for
review under [State v. Golding, 213 Conn. 239-40, 567
A.2d 823 (1989)].” (Citations omitted; emphasis in origi-
nal; internal quotation marks omitted.) State v. [Davey
B.], supra, 751.

Thereafter, in his petition for a writ of habeas corpus,
the petitioner alleged that he had received ineffective
assistance of counsel arising, in part, from McCoy’s
failure to object to the impeachment and to preserve
an adequate record for review of this claim. At the
habeas proceeding, the petitioner testified to establish
the timing of his conversations with the police. No addi-
tional evidence on this issue was presented.’?

In the memorandum of decision, the court made the
following determination. “[T]he petitioner claims that
trial counsel was ineffective because McCoy failed to
object . . . to his silence and request for the advice of
counsel. It is virtually impossible for this court to
address these claims because McCoy did not testify at
the habeas corpus trial. This court has been presented
with the thorny task of adjudicating an ineffective assis-
tance of counsel claim by reviewing virtually the identi-
cal record presented to the Supreme Court, albeit
supplemented now by petitioner’s minimal testimony.
Simply put, there is no credible evidence shedding any
light onto McCoy’s trial strategy, the tactics he
employed to effectuate that strategy and whether
McCoy’s representation fell below the standard this
court must apply to determine whether his performance
was deficient.” The court acknowledged that the peti-
tioner had testified as to the timing of his conversations
with the police; however, it concluded that the testi-
mony was self-serving and unsupported by credible
proof.

The determination of whether McCoy rendered inef-
fective assistance of counsel through his failure to
object and to preserve an adequate record for appellate
review is dependent on whether there was merit to
the petitioner’s impeachment claim. As noted by our
Supreme Court in Davey B., the timing of the petition-
er's conversations with the police is an essential ele-
ment of this claim because the use at trial of silence



prior to the receipt of Miranda warnings does not vio-
late due process. State v. [Davey B.], supra, 256 Conn.
751. The only evidence presented at the habeas proceed-
ing regarding the timing issue was through the testi-
mony of the petitioner, and the court, as the trier of
fact, is “the sole arbiter of the credibility of witnesses
and the weight to be given to their testimony.” (Internal
quotation marks omitted.) Necaise v. Commissioner of
Correction, supra, 112 Conn. App. 820. Here, the court
concluded that the petitioner’s self-serving testimony,
without the benefit of corroborating evidence, was not
credible. This determination properly is within the pur-
view of the fact finder; accordingly, the petitioner’s
claim is without merit.

The judgment is affirmed.

In this opinion the other judges concurred.

!'In accordance with our policy of protecting the privacy interests of the
victims of sexual abuse, we decline to use the defendant’s full name or to
identify the victim or others through whom the victim’s identity may be
ascertained. See General Statutes § 54-86e.

2See Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d
694 (1966).

3 The petitioner submitted seven exhibits in support of his petition, includ-
ing: (1) the exhibit packet for the underlying joint trial, (2) the appellate
court record, (3) the supplemental record, (4) his appellate brief, (5) the
state’s appellate brief, (6) his appellate reply brief and (7) a copy of the
decision in State v. [Davey B.], supra, 2566 Conn. 742.




