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Opinion

ROBINSON, J. The defendant, Heather Chittenden,
appeals from the judgment of the trial court in favor
of the plaintiff, John D. Watts, on his claim of intentional
infliction of emotional distress. On appeal, the defen-
dant claims that the court improperly (1) found that
she failed to prove a statute of limitations defense, (2)
found that she failed to prove her privilege defense and
(3) awarded lost wages to the plaintiff. We agree with
the defendant’s first claim and reverse the judgment of
the trial court.

The following facts, as found by the court, and proce-
dural history are relevant to our resolution of the defen-
dant’s appeal. The plaintiff and the defendant are former
husband and wife. They were married in July, 1993;
however, the defendant filed a dissolution of marriage
action in the Superior Court in March, 1999. During the
course of the marriage, the parties had two daughters,
born in 1995 and 1996. Following the dissolution, the
defendant was granted joint custody and visitation
rights. Several days before the dissolution action was
filed, the defendant transferred her children to a new
pediatrician. Specifically, the children saw Janet Mur-
phy, a nurse practitioner, whom the defendant, also a
nurse practitioner, had met while a student in a class
taught by Murphy on the subject of sexual molestation
of children.

At approximately 10:30 p.m. on June 3, 1999, the
defendant called the department of children and fami-
lies (department) to report that her eldest daughter had
been abused sexually by the plaintiff. These allegations
were then relayed by the department to the state police.
The same report was also made by the defendant to
Dawn Torres, a pediatrician. Thereafter, on June 10,
1999, the defendant met with Detective Anthony Bugli-
one and Detective James McGlynn of the state police
and reiterated her report that her daughter had been
abused sexually by the plaintiff. She gave a five page
written statement to the police providing details of her
claims. Following this report, the state police contacted
the plaintiff and requested pubic hair samples to be
used in connection with the criminal investigation. On
July 1, 1999, the investigation concluded in the absence
of any evidence to suggest that the plaintiff was abusing
his daughter.

On July 21, 1999, McGlynn received another report
from the department, which was based on new allega-
tions made by the defendant regarding the plaintiff’s
abuse of their eldest daughter. On August 19, 1999, the
defendant told McGlynn that the plaintiff continued to
abuse their daughter, and, as a result, the investigation
was reopened. During the course of the investigation,
the daughter was evaluated by the Yale Child Sexual
Abuse Clinic at Yale-New Haven Hospital (clinic). The



clinic reported that the daughter indicated repeatedly
during interviews that the plaintiff had not abused her.
She did relate, however, that the defendant had been
touching her vaginal area and saying, ‘‘this is what
daddy does.’’ The investigation stemming from this
complaint was closed on January 11, 2000.

Shortly thereafter, on January 19, 2000, the depart-
ment received a report from Livia Orsis-Abdo, a physi-
cian in Southport, who stated that she had been told
by the parties’ youngest daughter that the plaintiff had
abused her sexually. As a result, the investigation
against the plaintiff was reopened once again. The
police eventually concluded that there was no evidence
to support the allegations against the plaintiff but that
there was substantial evidence that the defendant had
sexually abused her two daughters while telling them
that it ‘‘was what daddy [did].’’

As a result of the investigation, the defendant was
arrested and charged in a substitute information with
two counts of risk of injury to a child in violation of
General Statutes (Rev. to 1999) § 53-21 (1) and (2), false
reporting of an incident in violation of General Statutes
(Rev. to 1999) § 53a-180 (a) (3) (A), false statement in
the second degree in violation of General Statutes § 53a-
157b, attempt to commit malicious prosecution in viola-
tion of General Statutes §§ 53a-49 (a) (2) and 53-39,
and sexual assault in the fourth degree in violation of
General Statutes (Rev. to 1999) § 53a-73a (a) (1). On
April 11, 2002, the defendant pleaded guilty, as a part
of a plea agreement, to falsely reporting an incident
and attempt to commit malicious prosecution. In the
statement of facts read into the record by the prosecu-
tor, the defendant acknowledged that the allegations
of sexual abuse asserted against the plaintiff were false
and that the defendant made the false reports in an
effort to have the plaintiff arrested. On May 30, 2002,
the defendant was sentenced to a term of one year
incarceration, execution suspended, and three years
probation on each count.

Following her guilty plea on April 11, 2002, the defen-
dant made repeated accusations to family therapists
regarding the plaintiff’s continuing sexual abuse of his
daughters. Specifically, in 2004, she told Nina Rossa-
mondo, a family therapist, that the plaintiff had abused
sexually one or more of his children. In May, 2006,
she also told Peter Kossef, a family therapist, that the
plaintiff had molested the eldest daughter at least once.

On August 29, 2005, the plaintiff filed a one count
complaint sounding in intentional infliction of emo-
tional distress. The defendant filed an answer on Octo-
ber 20, 2005, in which she asserted as a special defense
that the action was time barred under the statute of
limitations. The plaintiff filed a reply, denying this spe-
cial defense on May 22, 2006. On June 11, 2007, the
plaintiff sought, and was granted, request for leave to



amend his complaint to conform the pleadings to the
proof by asserting the specific manner in which the
defendant’s tortious conduct continued to 2006. Subse-
quently, the defendant amended her special defenses
on September 20, 2007, to assert that the statements
she made were privileged and that the claims were
barred by the statute of limitations. The plaintiff filed
a general denial to the defendant’s amended special
defenses on October 31, 2007.

A trial before the court was conducted on May 1 and
2, June 11 and September 20, 2007. The court found
in favor of the plaintiff on January 25, 2008, and the
defendant then filed the present appeal on February
13, 2008. Additional facts will be set forth as necessary.

I

The defendant first argues that the court improperly
concluded that the plaintiff’s claim was not time barred.
Specifically, she maintains that the plaintiff did not sub-
mit any evidence of actionable conduct within the
period of time prescribed to bring a claim for intentional
infliction of emotional distress. Additionally, the defen-
dant argues that the continuing course of conduct doc-
trine does not serve to toll the applicable statute of
limitations because it was not pleaded properly in avoid-
ance and does not have a place in the factual context
of this case.

We begin our analysis by setting forth the relevant
standard of review and legal principles. ‘‘The question
of whether a party’s claim is barred by the statute of
limitations is a question of law, which this court reviews
de novo.’’ Giulietti v. Giulietti, 65 Conn. App. 813, 833,
784 A.2d 905, cert. denied, 258 Conn. 946, 947, 788 A.2d
95, 96, 97 (2001). Here, the plaintiff’s claim is governed
by the tort statute of limitations set forth in General
Statutes § 52-577. ‘‘Section 52-577 is a statute of repose
in that it sets a fixed limit after which the tortfeasor
will not be held liable and in some cases will serve to
bar an action before it accrues. . . . General Statutes
§ 52-577 provides: No action founded upon a tort shall
be brought but within three years from the date of the
act or omission complained of. This court has deter-
mined that [§] 52-577 is an occurrence statute, meaning
that the time period within which a plaintiff must com-
mence an action begins to run at the moment the act
or omission complained of occurs. . . . Moreover, our
Supreme Court has stated that [i]n construing our gen-
eral tort statute of limitations, General Statutes § 52-
577, which allows an action to be brought within three
years from the date of the act or omission complained of
. . . the history of th[e] legislative choice of language
precludes any construction thereof delaying the start
of the limitation period until the cause of action has
accrued or the injury has occurred. . . . The three year
limitation period of § 52-577, therefore, begins with the
date of the act or omission complained of, not the date



when the plaintiff first discovers an injury.’’ (Citation
omitted; internal quotation marks omitted.) LaBow v.
Rubin, 95 Conn. App. 454, 468–69, 897 A.2d 136, cert.
denied, 280 Conn. 933, 909 A.2d 960 (2006).

It should be noted from the outset that the court’s
conclusion that the plaintiff’s claim was not barred by
the statute of limitations was premised on two inter-
twined bases. First, the court determined that that stat-
ute of limitations was tolled by virtue of the defendant’s
continuing course of conduct and did not begin to run
until the defendant admitted that her accusations were
false on April 11, 2002; therefore, the plaintiff had until
April 11, 2005, to assert his claim. Before this time
expired, the court concluded that the occurrence of a
second event served to toll the statute of limitations
once again. Specifically, the court determined that the
statute was tolled by virtue of the defendant’s bank-
ruptcy petition, which was filed on April 8, 2005. On
appeal, the defendant does not offer any argument
related to this second tolling event; rather, the focus
of her argument is that the court concluded improperly
that the continuing course of conduct applied to toll
the statute of limitations in the first place.

The continuing course of conduct doctrine is an oft-
cited principle in our jurisprudence, and a review of this
authority indicates that the application of the doctrine is
premised necessarily on the existence of a duty in effect
at the time of the original wrong. ‘‘To support a finding
of a ‘continuing course of conduct’ that may toll the
statute of limitations there must be evidence of the
breach of a duty that remained in existence after com-
mission of the original wrong related thereto. That duty
must not have terminated prior to commencement of
the period allowed for bringing an action for such a
wrong.’’ Fichera v. Mine Hill Corp., 207 Conn. 204,
209, 541 A.2d 472 (1988). ‘‘The existence of a duty is a
question of law and only if such a duty is found to
exist does the trier of fact then determine whether the
defendant violated that duty in the particular situation
at hand. . . . Our view of that legal question is plenary,
and the plaintiff’s claim rises or falls on whether such
a continuing duty exists.’’ (Internal quotation marks
omitted.) Smulewicz-Zucker v. Zucker, 98 Conn. App.
419, 423–24, 909 A.2d 76 (2006), cert. denied, 281 Conn.
905, 916 A.2d 45 (2007).

In the present case, the court’s decision to apply
the continuing course of conduct doctrine carried an
implicit finding that a duty originally existed; however,
the context of this duty is not discussed. On review of
the parties’ respective arguments on this issue, we note
that there appears to be a muddling of the requirements
for the application of this doctrine.1 As we have stated
already, the existence of a duty at the time of the original
wrong is a prerequisite.2 If, and only if, this duty has
been found to exist, there are two situations, as deline-



ated by our Supreme Court, that would support a finding
that the duty continued after cessation of the ‘‘act or
omission’’ complained of. Specifically, the court stated:
‘‘Where we have upheld a finding that a duty continued
to exist after the cessation of the ‘act or omission’ relied
upon, there has been evidence of either a special rela-
tionship between the parties giving rise to such a contin-
uing duty or some later wrongful conduct of a defendant
related to the prior act.’’ Fichera v. Mine Hill Corp.,
supra, 207 Conn. 210. Thus, there must be a determina-
tion that a duty existed and then a subsequent determi-
nation of whether that duty is continuing.

This court’s analysis in Smulewicz-Zucker v. Zucker,
supra, 98 Conn. App. 419 is particularly instructive to
our resolution of this issue because it shares many
factual similarities with the present case. In Smulewicz-
Zucker, this court addressed the application of the con-
tinuing course of conduct doctrine to a plaintiff’s claim
that she suffered emotional distress as a result of her
former husband’s conduct that occurred between 1994
and 1998. Id., 422. Her claim stemming from this con-
duct was brought in 2001, and the court concluded that
the continuing course of conduct doctrine did not apply
to toll the statute of limitations for any conduct before
1998. Id., 424–25. On appeal, this court rejected the
plaintiff’s argument that the continuing course of con-
duct doctrine can be premised on a purported duty
arising from a spousal relationship, particularly when
this relationship was terminated prior to the time frame
in question. Id., 425. Similarly, in the present case, we
can find no authority to support the plaintiff’s position
that the continuing course of conduct doctrine applies
in the context of an alleged duty that arises simply
because of the existence of a relationship between the
parents of minor children.

In the absence of a breach of a cognizable duty, we
conclude that the court improperly applied the continu-
ing course of conduct doctrine to toll the statute of limi-
tations.3

II

The defendant next argues that the court improperly
concluded that the statements she made to family thera-
pists in 2004 and 2006 were not privileged. She main-
tains that the statements were made during court-
ordered therapy sessions and should be considered
absolutely privileged because they were made during
the course of a judicial proceeding. We are not per-
suaded.

In Connecticut, ‘‘[t]he class of absolutely privileged
communications is narrow, and practically limited to
legislative and judicial proceedings, and acts of State.’’
(Internal quotation marks omitted.) Lega Siciliana
Social Club, Inc. v. St. Germaine, 77 Conn. App. 846,
855, 825 A.2d 827, cert. denied, 267 Conn. 901, 838 A.2d



210 (2003). ‘‘It is well settled that communications
uttered or published in the course of judicial proceed-
ings are absolutely privileged so long as they are in
some way pertinent to the subject of the controversy.
. . . The effect of an absolute privilege is that damages
cannot be recovered for a defamatory statement even if
it is published falsely and maliciously . . . . The policy
underlying the privilege is that in certain situations the
public interest in having people speak freely outweighs
the risk that individuals will occasionally abuse the
privilege by making false and malicious statements.’’
(Internal quotation marks omitted.) Id., 855–56; see also
Petyan v. Ellis, 200 Conn. 243, 245–46, 251–52, 510 A.2d
1337 (1986). ‘‘Whether a communication is published
in the course of a judicial proceeding, so as to obtain
the benefit of the absolute privilege, is a question of
law for the court to decide, and our review is, therefore,
plenary.’’ McManus v. Sweeney, 78 Conn. App. 327, 334,
827 A.2d 708 (2003).

A review of the record reveals that the court found
that the defendant failed to prove her special defense
asserting privileged communications on the basis of its
conclusion that her statements to the therapists were
not made in the course of a judicial proceeding. On
appeal, the defendant emphasizes that the comments
were made during court-ordered sessions and maintains
that this constitutes a ‘‘judicial proceeding.’’

A resolution of this issue requires a discussion of
what constitutes judicial proceedings. ‘‘The judicial pro-
ceeding to which the immunity attaches has not been
defined very exactly. It includes any hearing before a
tribunal which performs a judicial function, ex parte
or otherwise, and whether the hearing is public or not.
It includes for example, lunacy, bankruptcy, or natural-
ization proceedings, and an election contest. . . . This
privilege extends to every step of the proceeding until
final disposition. . . . [L]ike the privilege which is gen-
erally applied to pertinent statements made in formal
judicial proceedings, an absolute privilege also attaches
to relevant statements made during administrative pro-
ceedings which are quasi-judicial in nature.’’ (Internal
quotation marks omitted.) McManus v. Sweeney, supra,
78 Conn. App. 332, quoting Petyan v. Ellis, supra, 200
Conn. 246.

Here, the defendant does not offer any argument or
legal analysis to support the application of this defini-
tion of ‘‘judicial proceeding’’ to include statements
made to a therapist pursuant to a court order for the
couple to seek counseling.4 The only authority cited by
the defendant in support of her argument is McManus
v. Sweeney, supra, 78 Conn. App. 327, which provides
the definition of a judicial proceeding set forth pre-
viously and represents a case that falls clearly within
the definition’s parameters. See id. (statement made
by court-appointed attorney requesting investigation of



plaintiff’s conduct as it related to Probate Court pro-
ceeding subject to absolute privilege). The defendant
argues that her statements are subject to an absolute
privilege because the therapists had more of a direct
interest in the family court proceeding than the recipi-
ent of the attorney’s comment in McManus; however,
this attempt to correlate her case to the holding in
McManus is without merit because the recipient’s inter-
est in the proceeding is not the basis of the privilege.
Accordingly, we are not persuaded by her argument.

III

The defendant’s final claim is that the court improp-
erly awarded lost wages to the plaintiff. In light of our
conclusion that the continuing course of conduct doc-
trine was improperly applied under the facts of this
case, we need not reach the issue of whether the court
properly awarded damages, as this will necessarily be
reconsidered on remand.

The judgment is reversed and the case is remanded
for further proceedings according to law.

In this opinion LAVERY, J., concurred.
1 The defendant does not argue explicitly that there was not an original

duty in existence; rather, she argues that there is an absence of evidence
of a special relationship or later wrongful conduct related to the original
statements. Likewise, the plaintiff also appears to skip the first step of
arguing the existence of an original duty and instead argues that the parties
mutual relationship as parents to their children establishes ‘‘the type of
special relationship . . . contemplated by the continuing course of conduct
doctrine . . . .’’

2 A review of the jurisprudence underlying the continuing course of con-
duct doctrine reveals that the doctrine originally arose in the context of a
negligence action or similar derivation, claims that necessarily involved a
breach of a duty in existence at the time of the original wrong. See Fichera
v. Mine Hill Corp., supra, 207 Conn. 209–10. This interpretation of the
doctrine is also supported by discussions of the policy underlying the doc-
trine. ‘‘The continuing course of conduct doctrine reflects the policy that,
during an ongoing relationship, lawsuits are premature because specific
tortious acts or omissions may be difficult to identify and may yet be reme-
died. . . . For example, the doctrine is generally applicable under circum-
stances where [i]t may be impossible to pinpoint the exact date of a particular
negligent act or omission that caused injury or where the negligence consists
of a series of acts or omissions and it is appropriate to allow the course of
[action] to terminate before allowing the repose section of the statute of
limitations to run . . . .’’ (Emphasis added; internal quotation marks omit-
ted.) Navin v. Essex Savings Bank, 82 Conn. App. 255, 262–63, 843 A.2d
679, cert. denied, 271 Conn. 902, 859 A.2d 563 (2004); Sanborn v. Greenwald,
39 Conn. App. 289, 295–96, 664 A.2d 803, cert. denied, 235 Conn. 925, 666
A.2d 1186 (1995). Accordingly, it stands to reason that the original application
assumed the existence of a duty, and further analysis of the doctrine focused
on the circumstances that indicated the continuing existence of the origi-
nal duty.

3 In light of this conclusion, we need not reach the second stage of the
analysis, which requires a determination that the duty is continuing as
evidenced by a special relationship or later wrongful conduct related to the
prior act.

4 According to the defendant’s testimony, the purpose of this court order
was ‘‘to reunify the children and the mother through family therapy.’’


