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Opinion

HENNESSY, J. The plaintiff, Ghassan Saleh, appeals
from the judgment of the trial court, which set aside
the jury verdict and ordered a new trial on the issue of
damages after he refused to accept a court-ordered
remittitur. The plaintiff’s sole claim on appeal is that
the court improperly ordered the remittitur in the
absence of any reason to determine that the verdict
was against the weight of the evidence, shocked the
sense of justice or was based on partiality, prejudice,
mistake or corruption. We reverse the judgment and
remand the case to the trial court with direction to
reinstate the jury verdict.

The following facts are relevant to the plaintiff’s
appeal. On the morning of March 28, 2003, the plaintiff,
while driving on Interstate 91 in Hartford in his Nissan
Altima, was rear-ended by a van that had been rear-
ended by a tractor trailer truck. The tractor trailer was
owned at that time by the defendant Ribeiro Trucking,
LLC.1 The force of the impact caused damage to the
right rear bumper and trunk areas of the plaintiff’s car.
The plaintiff complained of neck, back and shoulder
pain at the scene of the incident and, as a result, was
brought to Hartford Hospital by ambulance where X
rays were taken of his neck and shoulder. The plaintiff
then followed up with his regular physician, William
Spector, at his first opportunity on April 9, 2003, and
again on April 15, 2003. Spector prescribed pain and
anti-inflammatory medication to the plaintiff and
referred him to an orthopedist, Paul Filippini. The plain-
tiff testified that he returned to work as a car salesman
a few days after the accident but was in pain all day
long. The plaintiff saw Filippini for the first of twelve
visits on April 29, 2003. At this appointment, Filippini
prescribed physical therapy for the neck and back injur-
ies in addition to medications. Physical therapy com-
menced on May 8, 2003, and ended on June 24, 2003,
because it was not helpful to the plaintiff. On January
22, 2004, Filippini assessed the plaintiff’s permanency
of injury. He determined that the plaintiff had a 7.5 to
10 percent injury to the right shoulder and a 7.5 percent
injury to the lumbar spine.

On January 19, 2005, the plaintiff saw Anthony Spi-
nella, an orthopedic surgeon, to see if there was any-
thing else that could be done for his injuries. He had
an injection into his shoulder that eased the pain but
did not improve its function. Spinella had assessed the
plaintiff’s permanency of injury at 10 percent for the
shoulder, and an additional 5 percent for both the neck
and back2 for a total of 15 percent with respect to
the accident.

At the time of trial, the plaintiff continued to take
pain medications and muscle relaxers and was required
to see Spector every two weeks for pain management.



The plaintiff testified that he must take medication to
work during the day to try to minimize discomfort and,
to sleep at night, he also must take medication. He
testified that he is in constant pain that he rates an
eight on a scale from one to ten and can no longer live
a normal life, including doing work around his house.
The parties stipulated that the plaintiff’s life expectancy
is 15.8 years. The defendant admitted liability for the
accident. The jury returned with a verdict of $12,132.31
in economic damages and $687,868 in noneconomic
damages for a total of $700,000.31 in damages.

Following the verdict, counsel for the defense filed
a motion for remittitur of the noneconomic damages
as well as a separate motion to set aside the verdict.
The plaintiff filed an objection to these motions. On
April 4, 2008, the court issued a memorandum of deci-
sion, granting the motion for remittitur and ordering
a remittitur of $503,608, thus reducing the award to
$184,260, and rendered judgment in the total amount
of $191,392.31.3 In its memorandum of decision, the
court found that the noneconomic award ‘‘does not
fall within the necessarily uncertain limits of fair and
reasonable compensation. Further, it so shocks the con-
science as to compel the conclusion that it was due to
partiality, prejudice or mistake.’’ The court found that
the permanency rating of the plaintiff’s cervical spine,
which prior to the accident was 10 percent, is now 15
percent, that the rating of the lumbar spine was 10
percent and is now 17.5 percent and that the rating of
the shoulder is 10 percent for a total of 42.5 percent. The
court found that based on the percentages of permanent
partial disability and the plaintiff’s stipulated life expec-
tancy of 15.8 years, the jury reasonably could have
awarded the plaintiff $74,260 for the injury. Regarding
pain and suffering, the court found that the plaintiff
could be awarded compensation for pain and suffering
only from the date of the accident until he was given
a permanency rating in October, 2006. The court further
found that for the first two months after the accident,
the jury reasonably could have found that the plaintiff
was entitled to $5000 a month, and then for the next
forty months he was entitled to $2500 a month for a
total pain and suffering award of $110,000.

The plaintiff filed his appeal on April 22, 2008. The
defendant filed a motion for articulation or rectification
on June 26, 2008, requesting that the court add to its
judgment that, pursuant to General Statutes § 52-216a,
‘‘[should] the plaintiff agree to [the remittitur ordered
by the court], a judgment will enter in the amount of
$191,392.31. If the remittitur is not accepted, the defen-
dant’s motion to set aside the verdict will be granted,
the jury award will be set aside and a new trial will be
ordered.’’ The court granted the motion on July 22, 2008.

Our analysis of the plaintiff’s claim is guided by cer-
tain governing principles. ‘‘First, the amount of an



award [of damages] is a matter peculiarly within the
province of the trier of facts. . . . Second, the court
should not interfere with the jury’s determination
except when the verdict is plainly excessive or exorbi-
tant. . . . The ultimate test which must be applied to
the verdict by the trial court is whether the jury’s award
falls somewhere within the necessarily uncertain limits
of just damages or whether the size of the verdict so
shocks the sense of justice as to compel the conclusion
that the jury [was] influenced by partiality, prejudice,
mistake or corruption. . . . Third, the ruling of the trial
court on the motion to set aside the verdict as excessive
is entitled to great weight and every reasonable pre-
sumption should be given in favor of its correctness.
. . . The court’s broad power to order a remittitur
should be exercised only when it is manifest that the
jury [has] included items of damage which are contrary
to law, not supported by proof, or contrary to the court’s
explicit and unchallenged instructions. . . . The rele-
vant inquiry is whether the verdict falls within the neces-
sarily uncertain limits of fair and reasonable
compensation or whether it so shocks the conscience
as to compel the conclusion that it was due to partiality,
prejudice or mistake.’’ (Citations omitted; internal quo-
tation marks omitted.) Tomczuk v. Alvarez, 184 Conn.
182, 187–88, 439 A.2d 935 (1981). Furthermore, ‘‘[t]he
decision whether to reduce a jury verdict because it is
excessive as a matter of law [within the meaning of
§ 52-216a] rests solely within the discretion of the trial
court. . . . [Consequently], the proper standard of
review of a trial court’s decision to grant or deny a
motion to set aside a verdict as excessive as a matter of
law is that of an abuse of discretion.’’ (Citation omitted;
internal quotation marks omitted.) Mulligan v. Rioux,
229 Conn. 716, 753, 643 A.2d 1226 (1994), on appeal
after remand, 38 Conn. App. 546, 662 A.2d 153 (1995).

‘‘[A]lthough the trial court has a broad legal discretion
in this area, it is not without its limits.’’ Wichers v. Hatch,
252 Conn. 174, 189, 745 A.2d 789 (2000). ‘‘Litigants have
a constitutional right to have factual issues resolved by
the jury. . . . This right embraces the determination
of damages when there is room for a reasonable differ-
ence of opinion among fair-minded persons as to the
amount that should be awarded.’’ (Internal quotation
marks omitted.) Ham v. Greene, 248 Conn. 508, 536,
729 A.2d 740, cert. denied, 528 U.S. 929, 120 S. Ct. 326,
145 L. Ed. 2d 254 (1999). ‘‘The award of damages for
pain and suffering is peculiarly within the province of
the trier [of fact].’’ Manning v. Michael, 188 Conn. 607,
616, 452 A.2d 1157 (1982). ‘‘The fact that it is difficult
to measure pain and suffering in terms of money does
not prevent a recovery . . . as long as there is a reason-
able basis in the record for that recovery.’’ (Citations
omitted.) Leabo v. Leninski, 2 Conn. App. 715, 727, 484
A.2d 239 (1984), on appeal after remand, 9 Conn. App.
299, 518 A.2d 667 (1986), cert. denied, 202 Conn. 806,



520 A.2d 1286 (1987). Furthermore, ‘‘[t]he size of the
verdict alone does not determine whether it is exces-
sive.’’ (Internal quotation marks omitted.) Ham v.
Greene, supra, 536.

Thus, ‘‘[i]n ruling on the motion for remittitur, the
trial court was obliged to view the evidence in the light
most favorable to the plaintiff in determining whether
the verdict returned was reasonably supported
thereby.’’ (Internal quotation marks omitted.) Eisen-
bach v. Downey, 45 Conn. App. 165, 184, 694 A.2d 1376,
cert. denied, 241 Conn. 926, 696 A.2d 1264 (1997). ‘‘A
conclusion that the jury exercised merely poor judg-
ment is an insufficient basis for ordering a remittitur.’’
Johnson v. Chaves, 78 Conn. App. 342, 346, 826 A.2d
1286, cert. denied, 266 Conn. 911, 832 A.2d 70 (2003).
‘‘Proper compensation for noneconomic damages can-
not be computed by a mathematical formula, and there
is no precise rule for the assessment of damages. See
Campbell v. Gould, 194 Conn. 35, 40, 478 A.2d 596
(1984). The plaintiff need not prove damages with math-
ematical exactitude; rather, the plaintiff must provide
sufficient evidence for the trier to make a fair and rea-
sonable estimate. Willow Springs Condominium
Assn., Inc. v. Seventh BRT Development Corp., 245
Conn. 1, 65, 717 A.2d 77 (1998). A generous award of
noneconomic damages should be sustained if it does not
shock the sense of justice. Campbell v. Gould, supra, 40.

‘‘The fact that the jury returns a verdict in excess of
what the trial judge would have awarded does not alone
establish that the verdict was excessive. . . . [T]he
court should not act as the seventh juror with absolute
veto power. Whether the court would have reached a
different [result] is not in itself decisive. . . . The
court’s proper function is to determine whether the
evidence, reviewed in a light most favorable to the pre-
vailing party, reasonably supports the jury’s verdict.
. . . Id., 41. In determining whether the court abused its
discretion, therefore, we must ‘‘examine the evidential
basis of the verdict itself . . . . Wichers v. Hatch,
supra, 252 Conn. 188. [T]he court’s action cannot be
reviewed in a vacuum. The evidential underpinnings of
the verdict itself must be examined. . . . Id., 189.’’
(Internal quotation marks omitted.) Johnson v. Chaves,
supra, 78 Conn. App. 347.

The court did not find that the verdict was contrary
to the law. The court instead found that the verdict
shocks the conscience. In determining what the jury
could have reasonably awarded the plaintiff, the court
attempted to attach a mathematical formula to what
should have been awarded. The court did not follow
its directive to determine whether the evidence,
reviewed in a light most favorable to the prevailing
party, reasonably supports the jury’s verdict.

What is more problematic is the court’s refusal to
allow the plaintiff any compensation for his pain and



suffering that occurred after he was given a permanency
rating and for his future life expectancy. It was within
the province of the jury, on the basis of the evidence
that the plaintiff was in a constant state of pain almost
five years after the accident, to award him damages for
pain and suffering after the date permanency was found,
which was October, 2006, according to the court. It was
reasonable for the jury to award compensation for pain
and suffering beyond the date of permanency because
the testimony of the plaintiff was that about eighteen
months after the date of permanency, he was still in a
state of constant pain. The jury is allowed to determine
the reliability of witnesses, and it clearly believed the
testimony of the plaintiff. The determination of how
much noneconomic damages should be awarded is par-
ticularly within the jury’s duties, and without a plainly
excessive verdict based on the evidence, the verdict
should stand. It was an abuse of the court’s discretion
to take away that determination from the jury when it
is not clear that the jury did not follow the court’s
instructions and when it is not clear that the verdict
was not based on the weight of the evidence.

This judgment is reversed and the case is remanded
with direction to reinstate the jury verdict and to render
judgment accordingly.

In this opinion ROBINSON, J., concurred.
1 Also named as defendants were Cabbage Transport, Inc., Vincente Virola-

Rodriguez and Oscar Quezada. For convenience, we refer to Ribeiro Truck-
ing,, LLC, as the defendant in this opinion.

2 Prior to the accident, the plaintiff had a preexisting 10 percent permanent
injury to his back and neck from previous work and car accidents. The
plaintiff testified that these previous injuries were not affecting him consis-
tently and that he was able to work with only occasional minor discomfort.

3 The court further reduced the economic damages by $5000 due to collat-
eral source payments to which the parties stipulated. As a result of this
stipulation, the economic damages were reduced to $7132.31.


