sfeske skt sk ste sk st seosteske st skeostesie st sk ste sk st skotesk stttk ol skotekokoleskokokokolke skoiekokok skoiokokor

The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the_Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
of official reports are copyrighted by the Secretary of
the State, State of Connecticut, and may not be repro-
duced and distributed without the express written per-
mission of the Commission on Official Legal

Publications, Judicial Branch, State of Connecticut.
skeskeskskeoskesk skoskosk skeskosk skeskoske sk skoskeskoskoskok skeoskok seotokeskoskolkekokokokoskokok skoelkok skoelokeskoeskok skoekokeskeskekok



TEAMSTERS LOCAL UNION NO. 677 v. BOARD OF
EDUCATION OF THE CITY OF DANBURY
(AC 31314)

Bishop, Beach and West, Js.
Argued April 6—officially released July 20, 2010

(Appeal from Superior Court, judicial district of
Waterbury, Sheedy, J.)

John T. Fussell, for the appellant (plaintiff).

Peter J. Murphy, with whom, on the brief, was
Thomas B. Mooney, for the appellee (defendant).



Opinion

BISHOP, J. The plaintiff, Teamsters Local Union No.
677, appeals from the judgment of the trial court deny-
ing its application to vacate an arbitration award in
which the arbitrator found in favor of the defendant,
the board of education of the city of Danbury. The
plaintiff claims that the court should have vacated the
award on the basis that the arbitrator exceeded his
authority in determining that the defendant terminated
the employment of Patricia Russo in accordance with
the provisions of the parties’ collective bargaining
agreement (agreement). We affirm the judgment of the
trial court.

The record reveals the following undisputed material
facts and procedural history. As of February, 2008,
Russo had been employed by the defendant as a school
lunch program worker for approximately twelve years,
and her job sometimes required heavy lifting. The terms
and conditions of Russo’s employment were governed
by the agreement.

On February 25, 2008, Russo, with her arm in a full-
length cast, presented to her supervisor at the school
awork status certificate from a physician that indicated:
“Patient is to be off due to pending surgery and long
arm cast. . . . Estimated return to work is [four] weeks
after surgery.” This statement to the defendant also
contained the notation “Work Status: Off.” The defen-
dant accepted this certificate and, pursuant to the terms
of the agreement, placed her on paid sick leave while
she awaited surgery and the subsequent period of
recovery.

For several years, Russo also had been employed by
H&R Block during the afternoon and evening hours,
after her shift at the school. Her job at H&R Block
involved light clerical work without heavy lifting.
Because Russo’s cast did not impede her work at
H&R Block, Russo continued to work at that job while
on paid sick leave from her employment at the school.

On April 2, 2008, Russo was terminated from her
employment with the school when the defendant dis-
covered that she was working at H&R Block while on
paid sick leave from her school job. The stated reason
for the termination was that Russo was “engag[ed] in
gainful employment while being on a [sick leave] with
the Danbury Public Schools. This dismissal is for just
cause and is in accordance with the principles of pro-
gressive discipline.”

Russo filed a grievance, which was denied, and the
dispute was submitted to arbitration. The parties sub-
mitted the following issue to the arbitrator: “Was . . .
Russo terminated for just cause in accordance with
Article VIII (D) (1) of the . . . agreement? If not, what
shall the remedy be?”! The arbitrator concluded that
Rus<o had been discharced in accordance with article



VIII (D) (1) of the agreement and sustained the termi-
nation.

On December 24, 2008, the plaintiff filed an applica-
tion with the Superior Court to vacate the arbitrator’s
award pursuant to General Statutes § 52-418 (a) (4)*
premised on the claim that the arbitrator exceeded his
authority by sustaining the termination on grounds that
had no basis in the agreement, namely, that Russo had
an obligation to inquire whether light duty work at the
school was available to her and that he failed to apply
the principles of progressive discipline.? The court con-
cluded that the submission to arbitration was
unrestricted and, therefore, limited its inquiry to
whether the award conformed to the submission. The
court answered that question in the affirmative and,
therefore, determined that the arbitrator had not
exceeded his authority. Accordingly, the court denied
the plaintiff's application to vacate. This appeal
followed.

On appeal, the plaintiff claims that the court improp-
erly denied its application to vacate the award because
the arbitrator exceeded his authority in issuing an
award that is inconsistent with the agreement. Specifi-
cally, the plaintiff claims that the award violates Russo’s
“contractual rights to paid sick leave and to progressive
discipline.”* We are unpersuaded.

Before addressing the plaintiff’s claims on appeal, we
set forth the well established principles that guide our
review of an arbitration award that is based on an
unrestricted submission.’ “Judicial review of arbitral
decisions is narrowly confined. . . . When the parties
agree to arbitration and establish the authority of the
arbitrator through the terms of their submission, the
extent of our judicial review of the award is delineated
by the scope of the parties’ agreement. . . . When the
scope of the submission is unrestricted, the resulting
award is not subject to de novo review even for errors
of law so long as the award conforms to the submission.
. . . Because we favor arbitration as a means of settling
private disputes, we undertake judicial review of arbi-
tration awards in a manner designed to minimize inter-
ference with an efficient and economical system of
alternative dispute resolution. . . .

“Where the submission does not otherwise state, the
arbitrators are empowered to decide factual and legal
questions and an award cannot be vacated on the
grounds that . . . the interpretation of the agreement
by the arbitrators was erroneous. Courts will not review
the evidence nor, where the submission is unrestricted,
will they review the arbitrators’ decision of the legal
questions involved. . . . In other words, [u]lnder an
unrestricted submission, the arbitrators’ decision is
considered final and binding; thus the courts will not
review the evidence considered by the arbitrators nor
will they review the award for errors of law or fact. . . .



“Even in the case of an unrestricted submission, we
have . . . recognized three grounds for vacating an
award: (1) the award rules on the constitutionality of
a statute . . . (2) the award violates clear public policy
. . . [and] (3) the award contravenes one or more of
the statutory proscriptions of § 52-418. . . . [Section]
52-418 (a) (4) provides that an arbitration award shall
be vacated if the arbitrators have exceeded their powers
or so imperfectly executed them that a mutual, final
and definite award upon the subject matter submitted
was not made.

“In our construction of § 52-418 (a) (4), we have, as
a general matter, looked to a comparison of the award
with the submission to determine whether the arbitra-
tors have exceeded their powers.” (Internal quotation
marks omitted.) Harty v. Cantor Fitzgerald & Co., 275
Conn. 72, 80-81, 881 A.2d 139 (2005). “The standard for
reviewing a claim that the award does not conform to
the submission requires what we have termed ‘in effect,
de novo judicial review.” ” Id., 84. “Although we have
not explained precisely what in effect, de novo judicial
review entails as applied to a claim that the award does
not conform with the submission, that standard best
can be understood when viewed in the context of what
the court is permitted to consider when making this
determination and the exact nature of the inquiry pre-
sented. Our review is limited to a comparison of the
award to the submission. Our inquiry generally is lim-
ited to a determination as to whether the parties have
vested the arbitrators with the authority to decide the
issue presented or to award the relief conferred.” Id., 85.

“In determining whether an arbitrator has exceeded
the authority granted under the contract, a court cannot
base the decision on whether the court would have
ordered the same relief, or whether or not the arbitrator
correctly interpreted the contract. The court must
instead focus on whether the [arbitrator] had authority
to reach a certain issue, not whether that issue was
correctly decided. Consequently, as long as the arbitra-
tor is even arguably construing or applying the contract
and acting within the scope of authority, the award
must be enforced. The arbitrator’s decision cannot be
overturned even if the court is convinced that the arbi-
trator committed serious error.” (Internal quotation
marks omitted.) Id., 86 n.7, quoting 1 M. Domke, Com-
mercial Arbitration (3d Ed. 2003) § 39:6, pp. 39-12
through 39-13. Moreover, “[e]very reasonable presump-
tion and intendment will be made in favor of the award
and of the arbitrator’s acts and proceedings. Hence, the
burden rests on the party challenging the award to
produce evidence sufficient to show that it does not
conform to the submission.” (Internal quotation marks
omitted.) Harty v. Cantor Fitzgerald & Co., supra, 275
Conn. 88-89.

In this case, the plaintiff concedes that the award



conforms to the submission. The plaintiff argues, never-
theless, that the award must be vacated because it is
inconsistent with Russo’s contractual rights to paid sick
leave and to progressive discipline. In support of its
claim, the plaintiff asserts that this court should engage
in a broader scope of review, and, rather than limit
our review to the examination of the award and the
submission, we should “compare the agreement with
the award to determine whether the arbitrator has
ignored his obligation to interpret and apply that
agreement as written.” Board of Education v. Local
818, 5 Conn. App. 636, 640, 502 A.2d 426 (1985). “This
additional analysis is conducted pursuant to such a
claim because an arbitrator’s award is legitimate only
so long as it draws its essence from the collective bar-
gaining agreement. When the arbitrator’s words mani-
fest an infidelity to this obligation, courts have no
choice but to refuse enforcement of this award. . . .
If, for example, there was evidence that revealed that
[the arbitrator] had reached his decision by consulting
a ouija board, [it would] not suffice that the award
conformed to the submission. . . . It must be empha-
sized, however, that merely claiming inconsistency
between the agreement and the award will not trigger
judicial examination of the merits of the arbitration
award. Rather, in the face of such a claimed inconsis-
tency, this court will review the award only to determine
whether it draws its essence from the collective bar-
gaining agreement.” (Citations omitted; internal quota-
tion marks omitted.) Id. We will not, however, employ
a broader standard of review simply as an alternative
means for determining whether the arbitrator correctly
decided the issues that were submitted to arbitration.
See Comprehensive Orthopaedics & Musculoskeletal
Care, LLC v. Axtmayer, 293 Conn. 748, 760-62, 980
A.2d 297 (2009).

Here, the record does not support the plaintiff’s claim
that the arbitrator disregarded Russo’s contractual right
to paid sick leave. Rather, the arbitrator concluded that
Russo had engaged in serious misconduct for which
termination of employment was deemed appropriate
because she received the employer approved, contrac-
tually earned sick time pay while she continued to work
in her concurrent employment at H&R Block and did
so without informing the defendant. A fair reading of
the arbitrator’s decision reflects that he concluded that
Russo’s representation to the defendant that her work
status was “off” was tantamount to a representation
that she was disabled from work. In light of her concom-
itant employment with H&R Block, the arbitrator found
this representation to be deceitful if not fraudulent.
Although Russo’s employment at H&R Block did not
involve heavy lifting as was required in her job at the
school, the arbitrator faulted Russo for not inquiring
of the defendant whether light duty was available, par-
ticularly when she knew that another lunch program



worker was performing light duty work. Although the
agreement did not impose on Russo any explicit obliga-
tion to request light duty or to tell the defendant that
she was going to continue working at another job, the
arbitrator found that Russo violated the “spirit” of the
rules governing paid sick leave, and whether “character-
ized as negligent misrepresentation or fraud,” she had
a duty to be honest with the defendant. The arbitrator
concluded, as well, that Russo, as a supervisor, “had
notice that her conduct was at the very least reprehensi-
ble.”® Thus, although the arbitrator acknowledged that
Russo had a contractual right to paid sick leave, he
essentially concluded that such aright is not unbounded
and that Russo’s behavior, namely her dishonesty,
negated that right. See Local 391, Council 4, AFSCME
v. Dept. of Correction, 76 Conn. App. 15, 19, 817 A.2d
1279 (2003) (“Merely because an arbitral decision is not
based on the express terms of a collective bargaining
agreement does not mean that it is not properly derived
from the agreement. An arbitrator is entitled to take
cognizance of contract principles and draw on them
for guidance in construing an agreement.” [Internal quo-
tation marks omitted.]). So long as the record demon-
strates, as it does, that the arbitrator applied and
interpreted the contract, even if mistakenly, it is not
our role on review to determine whether he did so
without flaw.

The plaintiff also claims that the arbitrator exceeded
his authority in concluding that Russo’s conduct was
so serious that “progressive discipline was not meri-
ted.” As noted, an applicable section of the agreement
provides that an employee’s termination shall be in
accordance with progressive discipline. Generally, pro-
gressive discipline contemplates a discipline procedure
that begins with a mild sanction and increases in sever-
ity, with an aim toward correcting the employee’s
behavior, until culminating in the discharge of the
employee. However, “[sJummary discharge in lieu of
corrective discipline of the employee is deemed appro-
priate for very serious offenses.” F. Elkouri & E.
Elkouri, How Arbitration Works (A. Ruben ed., 6th Ed.
2003) c. 15, p. 965. Although another fact finder, or we,
onreview, may not agree with the arbitrator’s character-
ization of Russo’s behavior as so serious that it did
not warrant progressive discipline, it is clear that in
considering the question of progressive discipline, the
arbitrator was interpreting and applying the terms of
the agreement to Russo’s conduct as he perceived it
and in light of his understanding of the principles of
progressive discipline.” Thus, the award is not the inno-
vation of a maverick. Rather, it plainly drew its essence
from the agreement.®

It is, of course, irrelevant whether we would reach
the same conclusion as the arbitrator or even whether
the arbitrator correctly interpreted the agreement.
Harty v. Cantor Fitzgerald & Co., supra, 275 Conn.



86 n.7. “[A]s long as the arbitrator is even arguably
construing or applying the contract and acting within
the scope of authority, the award must be enforced.
The arbitrator’s decision cannot be overturned even if
the court is convinced that the arbitrator committed
serious error.” (Internal quotation marks omitted.)
Comprehensive Orthopaedics & Musculoskeletal Care,
LLC v. Axtmayer, supra, 293 Conn. 755. Accordingly,
because we cannot conclude that the arbitrator
exceeded his authority, the court correctly declined to
vacate the award.

The judgment is affirmed.

In this opinion BEACH, J., concurred.

! Article VIII (D) (1) provides: “The [e]mployer may discharge employees
for any offense that the [eJmployer deems of sufficient seriousness to war-
rant discharge, provided that all such discharges shall be for just cause and
in accordance with the principles of progressive discipline.”

2 General Statutes § 52-418 (a) provides: “Upon the application of any
party to an arbitration, the superior court for the judicial district in which
one of the parties resides or, in a controversy concerning land, for the
judicial district in which the land is situated or, when the court is not in
session, any judge thereof, shall make an order vacating the award if it
finds any of the following defects: (1) If the award has been procured by
corruption, fraud or undue means; (2) if there has been evident partiality
or corruption on the part of any arbitrator; (3) if the arbitrators have been
guilty of misconduct in refusing to postpone the hearing upon sufficient
cause shown or in refusing to hear evidence pertinent and material to the
controversy or of any other action by which the rights of any party have
been prejudiced; or (4) if the arbitrators have exceeded their powers or so
imperfectly executed them that a mutual, final and definite award upon the
subject matter submitted was not made.”

3 The plaintiff also sought to vacate the award pursuant to § 52-418 (a)
(3) on the ground that the arbitrator was guilty of misconduct because his
reference to Russo’s actions as “fraud” did not arise until the hearing, and
the plaintiff, therefore, did not have an opportunity to defend against them.
The court rejected this argument on the ground that the arbitrator’s reference
to Russo’s behavior as fraud was a legal conclusion and that the plaintiff
was well aware of the conduct that resulted in the termination of employ-
ment. Thus, the court concluded: “Re-casting the same allegations as were
alleged to be violative of § 52-418 (a) (4) as a violation of § 52-418 (a) (3)
fails to demonstrate a deprivation of a full and fair hearing under these
circumstances.” The court also rejected the plaintiff’s claims that the award
was untimely and was in inconsistent form. The plaintiff has not challenged
those determinations on appeal.

4 Article VII, § 2, of the agreement governs earned sick pay and provides:

“(a) Leave for personal illness shall be fifteen (15) days per year cumulative
to ninety (90) days for all [e]mployees, provided however that [e]Jmployees
who accumulated unused sick leave in excess of ninety (90) days prior to
the effective date of this agreement will be permitted to use the accumulated
leave but may not accumulate additional sick leave.

“(b) Sick leave shall be earned at the rate of one and one-half (1 1/2) days
per month.

“(c) Sick leave pay will be based on each [e]mployee’s daily rate of pay.

“(d) At the option of the Board or the Superintendent, a physician’s excuse
may be required of any employee after four (4) consecutive days of sick
leave. The Board also may require an examination of any [eJmployee by a
physician hired by the Board.”

®It is undisputed that the submission to the arbitrator was unrestricted
in this case. “A submission is unrestricted when . . . the parties’ arbitration
agreement contains no language restricting the breadth of issues, reserving
explicit rights, or conditioning the award on court review.” (Internal quota-
tion marks omitted.) Industrial Risk Insurers v. Hartford Steam Boiler
Inspection & Ins. Co., 273 Conn. 86, 89 n.3, 868 A.2d 47 (2005).

% Indeed, the plaintiff acknowledged at oral argument that there exists a
mutual duty of honesty in the employer-employee relationship.

"The arbitrator noted various disciplinary problems that the defendant



had with Russo over the eighteen months preceding the termination of
her employment. For these problems, Russo had been made subject to
progressive discipline, starting with warnings and leading to a suspension
due to go into effect when she presented her medical certificate to the
defendant.

8 The plaintiff conceded at oral argument before this court that if Russo
had been discharged for theft or for striking a person over the head with
a shovel, there would be no basis for appeal because the arbitrator properly
would have determined that the offense was sufficiently serious to justify
a discharge. Our question, however, is not whether the arbitrator made a
proper determination of the relative seriousness of Russo’s conduct. Because
it is not our role to second-guess the legal or factual conclusions of the
arbitrator, we cannot question his determination that Russo’s offense was
so serious that progressive discipline was not required. Rather, our inquiry
in this regard is limited to the question of whether he considered the princi-
ples of progressive discipline as they related to the situation he confronted.



