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Opinion

DiPENTIMA, C. J. The petitioner, the commissioner
of children and families, appeals from the judgments
of the trial court denying her petition for an adjudication
of neglect as to the respondent mother, Sheena S.,
regarding her minor child, Bryce, and denying the peti-
tions for termination of the respondent’s parental rights
as to her minor children, Zamora, Justin, Kelsey, Evan
and Bryce.1 The petitioner argues that the court improp-
erly (1) found that Bryce was not neglected by the
respondent, although he was neglected by his father,
and (2) applied an elevated standard of proof for a
subordinate fact underlying a required element neces-
sary for the petitioner to prevail on the petitions for
termination of parental rights.2 We reverse the judg-
ments of the trial court.

The following facts, as found by the court, are rele-
vant to the resolution of this appeal. The department
of children and families (department) first became con-
cerned with the respondent’s family as the result of a
referral from the Waterbury police department on May
15, 2006. While striking the respondent, the father acci-
dentally struck Evan, then one year old, causing a
bloody nose and bruising. The respondent signed a
safety agreement to live with the maternal grandmother
but soon moved back in with the father. Department
social worker Heather Howard testified that the depart-
ment considered the major issues of the respondent to
be that she was a victim of extensive domestic violence
at the hands of the father, the injury to Evan, substance
abuse, unaddressed mental health issues and inade-
quate parenting skills. A psychological assessment com-
pleted on September 19, 2008, by Ralph P. Balducci, a
licensed psychologist, found that the respondent
appeared depressed and that ‘‘[h]er emotional difficul-
ties and personality disturbance clearly hinder her abil-
ity to effectively sustain relationships and to
consistently and appropriately manage her parental
responsibilities.’’

On August 7, 2006, another domestic violence inci-
dent occurred, causing the department to become
involved with the family once again. Howard testified
that the respondent failed to fulfill her commitment to
the department to file a ‘‘ ‘restraining-protective order’ ’’
against the father. Howard testified that the department
was concerned with the respondent’s mental health
issues and her continuing failure to protect herself and
her children from an abusive partner and the father.

On November 17, 2006, the petitioner sought and
obtained an order of temporary custody of all of the
children as a result of a domestic incident in which
Evan apparently spilled a hot cup of coffee after taking
it out of a microwave oven, resulting in serious burns
to his chest and a five day stay in Bridgeport Hospital’s



burn unit. A department social study dated October 10,
2008, stated that in December, 2006, the respondent
informed the department that the father had left the
home with all of his belongings. The study additionally
stated that the department had no known information
of domestic violence between the respondent and the
father between November, 2006, and November, 2007.
The court found that during this time period, the respon-
dent focused on completing the specific steps she and
the department had agreed on for achieving reunifica-
tion with her children and that the department had
provided appropriate rehabilitative services. The court
further found that ‘‘[the respondent] has been faithful
to all of the tasks to which she was directed but did
not always satisfactorily complete the programs.’’ In
March, 2007, Bryce, the fifth child of the respondent,
was born. In November, 2007, the four oldest children
were returned to the custody of the respondent.

On November 20, 2007, however, a serious incident
of domestic violence occurred between the respondent
and the father. The respondent reported to the depart-
ment that on that date, the father ‘‘extensively beat her
for two hours both in and out of the apartment [and]
in the neighborhood.’’ During this time, he reportedly
physically assaulted her, ‘‘ ‘beating, kicking and drag-
ging her both in and out of the home, in the presence
of her children.’ ’’ Following the November 20, 2007
incident, the respondent took the children to live in
the home of their maternal grandmother, where they
continued to live until March 1, 2008, when the respon-
dent obtained a four bedroom apartment with the assis-
tance of the department. As a part of the specific steps
that the respondent entered into with the department,
she agreed that the father would no longer live in her
home. On March 26, 2008, Zamora reported to the
department that the father had been living in the new
home and that she was afraid to go home. She also
reported that she had witnessed the father hitting the
respondent. When asked, Justin and Kelsey confirmed
Zamora’s report. The respondent denied the allegations.
On March 27, 2008, the petitioner obtained an ex parte
order of temporary custody for all five children and filed
a neglect petition with respect to Bryce. On October 14,
2008, the petitioner filed petitions for termination of
parental rights as to Zamora, Justin, Kelsey, Evan and
Bryce. On June 9, 2009, a hearing on the neglect petition
as to Bryce and a trial on the termination of parental
rights petitions as to all five children commenced. On
September 3, 2009, in a memorandum of decision, the
court found that Bryce had been neglected by the father
but not neglected by the respondent, and rendered judg-
ments terminating the parental rights of the father and
denying the petitions to terminate the parental rights
of the respondent. This appeal followed.

I



The petitioner first claims that the court improperly
found that Bryce was not neglected by the respondent,
although he was neglected by the father. More specifi-
cally, the petitioner argues that ‘‘neglect,’’ as defined
in General Statutes § 46b-120, concerns the status of the
child, not the status of an individual parent or guardian.
Additionally, the petitioner claims that the court
improperly dismissed part of the termination of parental
rights petition as to Bryce insofar as that petition
applied to the respondent because of its conclusion
that the respondent had not neglected Bryce. We agree.

We first set forth our standard of review. ‘‘[A]n adjudi-
cation of neglect relates to the status of the child and
is not necessarily premised on parental fault. A finding
that the child is neglected is different from finding who
is responsible for the child’s condition of neglect.
Although [General Statutes] § 46b-129 requires both
parents to be named in the petition, the adjudication
of neglect is not a judgment that runs against a person
or persons so named in the petition; [i]t is not directed
against them as parents, but rather is a finding that
the children are neglected . . . . The application of a
statute to a particular set of facts is a question of law
to which we apply a plenary standard of review.’’ (Cita-
tions omitted; emphasis in original; internal quotation
marks omitted.) In re T.K., 105 Conn. App. 502, 505–506,
939 A.2d 9, cert. denied, 286 Conn. 914, 945 A.2d 976
(2008).

Section 46b-129 provides that the petitioner may file
a petition with the Superior Court alleging that a child
is neglected and plainly stating facts to support the
petition. Section 46b-120 defines ‘‘neglect,’’ stating in
relevant part that ‘‘(8) a child or youth may be found
‘neglected’ who (A) has been abandoned, (B) is being
denied proper care and attention, physically, education-
ally, emotionally or morally, (C) is being permitted to
live under conditions, circumstances or associations
injurious to the well-being of the child or youth, or (D)
has been abused . . . .’’

The court stated in its memorandum of decision that
it ‘‘grants the petition of neglect as to [the] father and
denies it as to [the respondent].’’ Later in its memoran-
dum of decision, the court further explained that ‘‘[the
petitioner] has NOT proved by a fair preponderance
of the evidence that Bryce has been neglected.’’ The
petitioner claims that the court’s determination that
Bryce was neglected by the father but not neglected by
the respondent was improper in light of the statutory
scheme and established law. Specifically, the petitioner
cites In re David L., 54 Conn. App. 185, 191–92, 733
A.2d 897 (1999), asserting that the holding in that case—
that an allegation and adjudication of neglect concerns
the status of the child and not an individual parent—
applies in the present case. In the case of In re David
L., supra, 186–87, the respondent father appealed from



the adjudication of neglect as to his minor son, claiming
that because he was named as the father of the child
in the neglect petition, the adjudication of neglect
applies to him, and, therefore, he had a right to be heard
and to contest the adjudication. He further claimed that
a trial court must determine who was responsible for
the neglect before it can proceed to disposition because
that determination is directly related to the justification
of removal of the child from either parent’s guardian-
ship. Id., 190. This court dismissed the appeal as moot,
finding that ‘‘[o]ur review of the relevant statutes leads
us to conclude that an adjudication of neglect relates
to the status of the child and is not necessarily premised
on parental fault. A finding that the child is neglected
is different from finding who is responsible for the
child’s condition of neglect. Although § 46b-129 requires
both parents to be named in the petition, the adjudica-
tion of neglect is not a judgment that runs against a
person or persons so named in the petition; [i]t is not
directed against them as parents, but rather is a finding
that the children are neglected . . . .’’ (Internal quota-
tion marks omitted.) Id., 191–92.

In the present case, the petitioner claims that the
court’s determination that the child was neglected as
to the father but not as to the respondent was improper.
The petitioner argues that if a child is adjudicated
neglected, even if the actions of only one parent created
the neglectful conditions, it does not change the status
of the child as neglected. We find this argument to be
persuasive. ‘‘A neglect petition and concomitant request
for an order of commitment are not a typical civil action.
A neglect petition is sui generis and, unlike a complaint
and answer in the usual civil case, does not lead to a
judgment for or against the parties named.’’ (Internal
quotation marks omitted.) In re Allison G., 276 Conn.
146, 158, 883 A.2d 1226 (2005). In its memorandum of
decision, the court made findings illustrating why it
reached the determination that Bryce was neglected as
to the father but not as to the respondent. These findings
are irrelevant to the legal issue. ‘‘The statutes and rules
of practice . . . do not afford a parent in a neglect
proceeding the right to require the trial court to adjudge
each parent’s blameworthiness for a child’s neglect. In
fact, the rules specifically limit inquiry in the adjudica-
tory phase to the custodial parent in neglect proceed-
ings and to all appearing parents in termination
proceedings. Practice Book § 33-1 (b).’’ In re David L.,
supra, 54 Conn. App. 193. It is undisputed that, in the
present case, the respondent was the sole custodial
parent. The contradictory judgment of the court regard-
ing the status of Bryce as neglected was not rendered
according to the law and cannot stand.

II

The petitioner next claims that the court improperly
applied an elevated standard of proof for a subordinate



fact underlying a required element in the petitions for
termination of parental rights as to Zamora, Justin,
Kelsey, Evan and Bryce. More specifically, the peti-
tioner refers to the court’s finding that ‘‘[n]o clear and
convincing evidence has been presented to the court
to establish that [the respondent] and [the] father have
been living together at any time after November, 2006,’’
and its reliance on this finding in the court’s determina-
tion that the petitioner had not met her burden to prove
that the respondent had failed to rehabilitate herself.
The petitioner claims that in applying this heightened
standard of proof, the court did not engage in a proper
assessment of her claim that the respondent had failed
to rehabilitate herself, which was alleged in support of
the petitions for termination of the respondent’s paren-
tal rights. We agree that the court applied an improperly
elevated standard of proof for this subordinate fact.

We first set forth our standard of review for this issue.
‘‘When a party contests the burden of proof applied by
the trial court, the standard of review is de novo because
the matter is a question of law.’’ (Internal quotation
marks omitted.) Smith v. Muellner, 283 Conn. 510, 536,
932 A.2d 382 (2007).

General Statutes § 17a-112 (j) requires the petitioner
to establish three specific elements by clear and con-
vincing evidence in order to prevail on a termination
of parental rights petition. The three elements that the
petitioner had to establish by clear and convincing evi-
dence were that (1) the department has made reason-
able efforts to reunify the child with the parent in
accordance with the statute, (2) termination is in the
best interest of the child and (3) the child has been
found in a prior proceeding to have been neglected or
has been in the custody of the petitioner for at least
fifteen months and that the parent of such child has
been provided specific steps to take to facilitate the
return of the child to the parent pursuant to § 46b-129
and has failed to achieve such a degree of personal
rehabilitation as would encourage the belief that within
a reasonable time, considering the age and needs of
the child, such parent could assume a responsible posi-
tion in the life of the child. General Statutes § 17a-112
(j). There is no mention under the statute of a particular
standard of proof for subordinate facts that may lead
the trier of fact to conclude that these three required
elements were proven by clear and convincing
evidence.

The respondent contends that the court applied the
appropriate standard of proof and that the section of
the memorandum of decision at issue was ‘‘perhaps,
inartfully phrased.’’ We are not persuaded by this argu-
ment. The court directly stated the standard of proof
that it was applying to its factual finding that the respon-
dent and the father did not live together. It stated, in
its written memorandum of decision, that ‘‘[n]o clear



and convincing evidence has been presented to the
court to establish that [the respondent] and [the] father
have been living together at any time after November,
2006,’’ and, later in the decision, that ‘‘[the petitioner]
failed to prove by clear and convincing evidence that
[the] father was present and living in the family home
at any time after March 8, 2008.’’ The respondent alter-
natively claims that the ‘‘misstep as to this insignificant
fact [was] harmless.’’ She further claims that the issue
in these cases was domestic violence, and that whether
the respondent and the father were living together was
of little significance. The petitioner, however, claims
that because she alleged as a ground for termination
that the respondent had ‘‘failed to rehabilitate,’’ and one
of the key issues in her rehabilitation was her commit-
ment to providing a safe environment for the children,
any ongoing relationship between the respondent and
the father was relevant as a subordinate fact to the
court’s eventual finding of whether the respondent had,
in fact, failed to rehabilitate herself. We agree with
the petitioner.

Our courts have addressed squarely the issue of the
requisite standard of proof for a subordinate fact in
the context of criminal cases, in which the requisite
standard of proof necessary to establish the required
elements of the charges at issue is proof beyond a
reasonable doubt. ‘‘Where a group of facts are relied
upon for proof of an element of the crime it is their
cumulative impact that is to be weighed in deciding
whether the standard of proof beyond a reasonable
doubt has been met and each individual fact need not
be proved in accordance with that standard. It is only
where a single fact is essential to proof of an element,
however, such as identification by means of fingerprint
evidence, that such evidence must support the infer-
ence of that fact beyond a reasonable doubt.’’ State v.
McDonough, 205 Conn. 352, 355, 533 A.2d 857 (1987),
cert. denied, 485 U.S. 906, 108 S. Ct. 1079, 99 L. Ed. 2d
238 (1988). ‘‘ ‘There must be proof beyond a reasonable
doubt of all the elements of the crime and the defen-
dant’s participation or responsibility, but not of each
evidentiary fact.’ . . . LaFave & Scott, Criminal Law
(1972) 4, p. 16. It is only when a particular subordinate
fact is essential to the proof of an element of the crime
that it must be proved beyond a reasonable doubt.’’
(Internal quotation marks omitted.) State v. Rodgers,
198 Conn. 53, 58 n.1, 502 A.2d 360 (1985). This legal
reasoning can be applied with equal force in the context
of the standard of proof for termination of parental
rights petitions, such as the ones in the present cases.
Under this reasoning, while the court must have found
by clear and convincing evidence the three elements
of § 17a-112 (j), any subordinate facts that, together,
led the court to the conclusion that those elements
have been met need not be proven by that heightened
standard of proof. We conclude, therefore, that the



court improperly applied the heightened standard of
proof of ‘‘clear and convincing evidence’’ to a subordi-
nate fact.

The judgments are reversed and the cases are
remanded with direction to reconsider the petitions
for adjudication of neglect and termination of parental
rights and for further proceedings according to law.

In this opinion the other judges concurred.
* In accordance with the spirit and intent of General Statutes § 46b-142

(b) and Practice Book § 79-3, the names of the parties involved in this appeal
are not disclosed. The records and papers of this case shall be open for
inspection only to persons having a proper interest therein and upon order
of the Appellate Court.

1 The father has not appealed from the court’s decision, and the petitioner
does not, in this appeal, seek reversal of the court’s orders terminating his
parental rights. Because this appeal concerns only the judgments as to the
respondent mother, we refer to her in this opinion as the respondent.

2 The petitioner additionally claims that the court improperly (1) ordered
that custody of Zamora, Justin and Kelsey be vested in the maternal grand-
mother, Lorrain S., and (2) did not consider evidence regarding the children’s
health, medical and developmental needs for the purpose of determining
an adjudicatory ground alleged in the petitions for termination of parental
rights. Because we reverse the judgments of the court based on the first
two claims, we need not address these additional claims.


