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Opinion

BEACH, J. This appeal arises from the denial by the
planning and zoning commission of the town of North
Haven (commission), of an application by the plaintiff,
CMB Capital Appreciation, LLC, for site plan approval
of an affordable housing development. The plaintiff
appealed from the commission’s decision to the trial
court, pursuant to General Statutes § 8-30g. The court
rendered judgment reversing the commission’s deci-
sion. On appeal, the commission claims that the court
improperly (1) ordered it to approve the plaintiff’s appli-
cation conditionally in the absence of evidence that it
was reasonably probable that the condition would
occur, (2) reversed the commission’s decision to deny
the plaintiff’s application on the basis of drainage prob-
lems and (3) determined that there was insufficient
evidence to support the commission’s denial of the
plaintiff’s application on the basis of inadequate provi-
sion for emergency services. We affirm the judgment
of the trial court.

The following facts and procedural history are rele-
vant to the commission’s appeal. On June 8, 2006, the
plaintiff submitted an application to the commission
for site plan approval to construct an affordable housing
development pursuant to § 8-30g. The application pro-
posed construction of a 350 unit condominium com-
plex. The complex was to accommodate an active adult
population aged fifty-five years or older. The commis-
sion subsequently held hearings on the application. The
North Haven inland wetlands commission (inland wet-
lands commission) and the North Haven water pollution
control authority (authority) also held separate hear-
ings relating to the proposed development, which the
commission took into consideration when rendering its
decision.1 On December 5, 2006, the commission denied
the application.

Thereafter, on December 28, 2006, the plaintiff filed
an amended application pursuant to § 8-30g (h). The
amended application, inter alia, increased the proposed
number of units from 350 to 396 and removed the age
restriction. The commission, the inland wetlands com-
mission and the authority held hearings related to the
amended application. On March 12, 2007, the commis-
sion denied the plaintiff’s amended application for, inter
alia, the following reasons: (1) a negative referral from
the authority,2 (2) the existence of ‘‘significant/proba-
ble’’ drainage problems and (3) the probability of inade-
quate provision for emergency services.

The plaintiff appealed to the trial court from the com-
mission’s denial of its application.3 In its memorandum
of decision, the court found that none of the reasons
given by the commission for denying the plaintiff’s
application met the requirements of § 8-30g. As a result,
the court sustained the plaintiff’s appeal. The court



ordered the commission to approve the plaintiff’s
amended site plan application subject to the condition
that the plaintiff apply to the authority and obtain
approval for adequate sewerage service for the pro-
posed development. The commission thereafter filed in
this court a petition for certification to appeal, which
we granted. This appeal followed.

Our standard of review is as follows. Section 8-30g
(g), which governs the plaintiff’s affordable housing
appeal, provides in relevant part that ‘‘the burden shall
be on the commission to prove, based upon the evi-
dence in the record compiled before such commission
that the decision from which such appeal is taken and
the reasons cited for such decision are supported by
sufficient evidence in the record. The commission shall
also have the burden to prove, based upon the evidence
in the record compiled before such commission, that
(1) (A) the decision is necessary to protect substantial
public interests in health, safety, or other matters which
the commission may legally consider; (B) such public
interests clearly outweigh the need for affordable hous-
ing; and (C) such public interests cannot be protected
by reasonable changes to the affordable housing devel-
opment . . . .’’ General Statutes § 8-30g (g). The fore-
going determinations are ‘‘mixed factual and legal
determinations, the legal components of which are sub-
ject to plenary review. . . . [T]he planning and zoning
commission remains the finder of fact and any facts
found are subject to the ‘sufficient evidence’ standard
of judicial review.’’ (Citations omitted.) River Bend
Associates, Inc. v. Zoning Commission, 271 Conn. 1,
24, 856 A.2d 973 (2004).

‘‘Specifically, the court must determine whether the
record establishes that there is more than a mere theo-
retical possibility, but not necessarily a likelihood, of
a specific harm to the public interest if the application is
granted. If the court finds that such sufficient evidence
exists, then it must conduct a plenary review of the
record and determine independently whether the com-
mission’s decision was necessary to protect substantial
interests in health, safety or other matters that the com-
mission legally may consider, whether the risk of such
harm to such public interests clearly outweighs the
need for affordable housing, and whether the public
interest can be protected by reasonable changes to the
affordable housing development. . . . Because the
plaintiff[’s] appeal to the trial court is based solely on
the record, the scope of the trial court’s review of the
[commission’s] decision and the scope of our review of
that decision are the same.’’ (Citation omitted; internal
quotation marks omitted.) Carr v. Planning & Zoning
Commission, 273 Conn. 573, 596–97, 872 A. 2d 385
(2005).

I

The commission first claims that the court improperly



ordered it to approve the plaintiff’s amended applica-
tion on the condition that the plaintiff formally apply
to the authority and obtain approval for adequate sewer-
age service for the proposed development. The commis-
sion argues that a conditional approval was improper
because the evidence did not demonstrate, as the com-
mission argues it must, that it was reasonably probable
that the plaintiff would secure approval of a sewerage
connection application from the authority, a coordinate
agency. In the absence of such evidence, the commis-
sion contends, it acted appropriately in denying the
plaintiff’s amended application. We do not agree.

The following additional facts are relevant. The plain-
tiff did not submit a formal application to the authority.4

Rather, as part of the proceedings before the commis-
sion, the plaintiff’s affordable housing application was
referred to the authority for review, comment and rec-
ommendation. Following hearings on the matter, the
authority issued a negative referral. The commission
subsequently based its denial, in part, on the authority’s
negative referral. In denying the plaintiff’s amended
application, the commission reasoned, inter alia:
‘‘Based upon the [authority’s] (4-0) negative referral,
the [plaintiff’s] sewer connection application will proba-
bly be denied by the [authority]. The modifications of
adding forty-six units to the development and eliminat-
ing the age restriction only exacerbated the problem
relative to the original application.’’

On appeal, the trial court concluded that the negative
referral of the authority did not constitute sufficient
evidence to support the commission’s denial of the
plaintiff’s amended application. The court noted that
at the time of the negative referral, the plaintiff had
not yet submitted a formal sewer application to the
authority. It reasoned that the evidence did not indicate
that the authority would deny the plaintiff’s sewer appli-
cation, but merely indicated that the plaintiff had not
provided sufficient information for it to provide a posi-
tive referral. The trial court sustained the appeal,
reversed the decision of the commission and remanded
the application to the commission for it to approve the
amended application subject to the condition that the
plaintiff apply to the authority and obtain approval for
adequate sewerage service for the proposed devel-
opment.

We begin by noting that ‘‘[t]he scope of the planning
commission’s authority to grant a conditional approval
of [the plaintiff’s] application under. . . [§] 8-30g is a
question of statutory interpretation over which our
review is plenary.’’ River Bend Associates, Inc. v. Plan-
ning Commission, 271 Conn. 41, 55, 856 A.2d 959
(2004).

In resolving this claim we must determine whether
it was proper for the court to order the commission
conditionally to approve the plaintiff’s affordable hous-



ing site plan application. A brief overview of the case
law regarding conditional approvals offers insight into
the resolution of this issue. In Gerlt v. Planning &
Zoning Commission, 290 Conn. 313, 963 A.2d 31 (2009),
our Supreme Court distinguished unconditional approv-
als from conditional approvals. Regarding uncondi-
tional approvals from a zoning commission, the court
held that an agency action ‘‘which is dependent for its
proper functioning on action by other agencies and over
which the zoning commission has no control cannot be
sustained unless . . . the necessary action appears to
be a probability.’’ (Internal quotation marks omitted.)
Id., 323; see also Jarvis Acres, Inc. v. Zoning Commis-
sion, 163 Conn. 41, 50, 301 A.2d 244 (1972); Wilson v.
Planning & Zoning Commission, 162 Conn. 19, 25, 291
A.2d 230 (1971); Stiles v. Town Council, 159 Conn. 212,
221, 268 A.2d 395 (1970); Faubel v. Zoning Commission,
154 Conn. 202, 211, 224 A.2d 538 (1966). In Gerlt, the
Supreme Court stated that ‘‘Jarvis Acres, Inc., Wilson,
Stiles and Faubel all involved zone change approvals
that were not conditioned on another agency’s action
but, instead, were premised on the zoning authority’s
factual finding that the action would occur. . . . [T]he
unconditional approvals at issue in [those] cases would
have remained valid even if the other agency had failed
to take the action required for the proper functioning
of the new zones, while, in . . . cases [where approvals
have been conditioned on approval by other agencies],
the approvals would have been invalid unless the other
agency took the required actions.’’ Gerlt v. Planning &
Zoning Commission, supra, 290 Conn. 325–26.

The second type of case, as explained by Gerlt, con-
cerns conditional approvals from a commission. In one
such case, Lurie v. Planning & Zoning Commission,
160 Conn. 295, 278 A.2d 799 (1971), our Supreme Court
held that ‘‘where an exception or a special permit is
granted and the grant is otherwise valid except that it
is made reasonably conditional on favorable action by
another agency or agencies over which the zoning
authority has no control, its issuance will not be held
invalid solely because of the existence of any such
condition.’’ Id., 307. In Blaker v. Planning & Zoning
Commission, 212 Conn. 471, 562 A.2d 1093 (1989), our
Supreme Court elaborated on its holding in Lurie by
stating: ‘‘Our holding [in Lurie] was intended to achieve
greater flexibility in zoning administration by avoiding
stalemates between a zoning authority and other munic-
ipal agencies over which it has no control. . . .
Nowhere did we intimate, therefore, that, in order to
be valid, conditional approval requires evidence that
the other agency will act favorably on the future request.
. . . Further, it would be contrary to the policy of
allowing a planning and zoning commission to make
the first move and the decision as to the conditions
under which it would approve the issuance of a permit
. . . . This is so even though the project may subse-



quently fail to materialize because one or more of the
conditions has for any reason not been met. . . . We
conclude, therefore, that the phrase reasonably condi-
tional in Lurie contemplates giving the other agency,
over which a planning and zoning commission has no
control, the opportunity to review the revised plans,
thereby furthering the goal of cooperative action among
municipal agencies, and that the record need not indi-
cate whether the conservation commission is likely to
approve the revised site plans.’’ (Citations omitted;
internal quotation marks omitted.) Id., 482–83. Our
Supreme Court noted in Gerlt v. Planning & Zoning
Commission, supra, 290 Conn. 325, that Lurie and
Blaker both involved conditional approval of site plan
applications for a specially permitted use. The court
further explained that ‘‘the approvals [in Lurie and
Blaker] would have been invalid unless the other agency
took the required actions. . . . When an approval will
not be operative until a specific action occurs, however,
there is no need to establish on the record that the
action probably will occur because there is no risk
to the public interest if the action does not occur.’’5

Id., 325–26.

None of these cases, however, were affordable hous-
ing cases. In Kaufman v. Zoning Commission, 232
Conn. 122, 653 A.2d 798 (1995), our Supreme Court
considered the effect of the affordable housing land
use appeals act; General Statutes (Rev. to 1991) § 8-
30g; on an application for a zone change. In Kaufman,
the Danbury zoning commission denied the plaintiff’s
application for a zone change, which was made in con-
nection with an application for an affordable housing
development. Id., 124, 127. The trial court reversed the
zoning commission’s decision, concluding that the zon-
ing commission was required to approve the plaintiff’s
application and thereby remanded the case to give the
zoning commission the opportunity to impose reason-
able conditions and changes with respect thereto. Id.,
128. On appeal to the Supreme Court, the zoning com-
mission argued, citing Faubel v. Zoning Commission,
supra, 154 Conn. 202, that the evidence of record sup-
ported its decision to deny the application because the
proposed affordable housing development would result
in excessive traffic on existing roads. Kaufman v. Zon-
ing Commission, supra, 162. The Supreme Court noted
that its holding in Faubel ‘‘reflects the policy concern
that, in the face of evidence of impending harm to the
public interest, zoning commissions should not grant
zone changes without assurances, in the record, that
preventive steps will be taken to minimize the risk of
harm.’’ Id., 163. The court reasoned, however, that ‘‘[t]he
concerns that underlay Faubel do not . . . control the
decision in this case if the commission has the authority
to grant the application for a new zone on the condition
that the planning commission approves, and the plain-
tiff makes, the necessary road improvements. If the



roads are not built, the existing zone will continue in
place, and the public interests in traffic control will
remain protected. If the roads are built, on the other
hand, the public interests in traffic control will not be
adversely affected. In other contexts, therefore, we
have allowed zoning commissions to approve a pro-
posed development project on the condition that the
applicant take other action, even when the other action
required another agency’s approval, and even when
there was no evidence that the other agency will act
favorably on the future request.’’ (Internal quotation
marks omitted.) Id.

The court in Kaufman concluded that the zoning
commission was empowered to grant a conditional
approval, but noted that this authority did not ‘‘demon-
strate that the commission was . . . required to do so.
In our past cases approving conditional zoning, we have
described conditional zoning not as an obligation, but
as a means of achieving greater flexibility in zoning
administration . . . .’’ Id., 165. The court held, how-
ever, that ‘‘[i]n light of the statutory requirements of
§ 8-30g and the specific facts presented in this case’’ ;
id.; a conditional approval was required because the
zoning commission had not demonstrated ‘‘that its
denial of the plaintiff’s affordable housing application
had been ‘necessary to protect substantial public inter-
ests’; General Statutes § 8-30g (c) (2) [now § 8-30g (g)
(1) (A)]; [in other words] the commission was required
[but failed to] show that, on the basis of the evidence
in the record, it reasonably could have concluded that
it could not simultaneously grant the zone change and
protect the public interest. In this case, however, all
the evidence in the record showed that the potential
traffic problem would be solved by making certain road
improvements. The plaintiff, furthermore, agreed to
make those improvements. On this record, therefore,
the commission’s decision to deny the zone change was
not ‘necessary to protect substantial public interests.’
General Statutes § 8-30g (c) (2) [now § 8-30g (g) (1)
(A)].’’ Id., 165–66. Accordingly, the court concluded: ‘‘In
the context of an application to build affordable housing
. . . we agree with the trial court that, on the present
record, the conditional granting of a zone change was
not only authorized but required.’’ Id., 164.

In accordance with Kaufman, the commission in the
present case was required to approve the plaintiff’s
amended application conditioned upon the plaintiff
obtaining approval from the authority. As in Kaufman,
the conditional approval in the present case protects
against the risk of harm to the public interests. If the
plaintiff’s application is approved by the authority, then
the public interests in maintaining adequate sewage
systems will not be adversely affected. See id., 163. If,
however, the plaintiff does not obtain approval from
the authority for its sewer application, then the plaintiff
cannot implement its proposed development and the



public interests in maintaining adequate sewage sys-
tems will remain protected. See id. A conditional
approval, therefore, protects the public interests in
maintaining adequate sewage systems and ‘‘advances
the legislative purpose of encouraging the construction
of affordable housing. . . . [P]ublic officials are
expected to cooperate in helping [affordable housing]
to [be] locate[d] in their community . . . but it is hardly
reasonable to expect that a [coordinate agency] would
make the necessary expenditures and changes without
knowing that when such work was completed the . . .
zoning commission would approve and permit the proj-
ect which the work was designed to make possible, nor,
logically, should the commission grant an unconditional
permit for a project when in its judgment the project
was impermissible unless off-site work were done. In
such circumstances it is entirely reasonable and logical
that the . . . zoning commission which is entrusted
with large powers . . . should be the agency to make
the first move and the decision as to the conditions
under which it would approve the [project]. This is
so even though the project may subsequently fail to
materialize because one or more of the conditions has
for any reason not been met.’’ (Internal quotation marks
omitted.) Id., 164–65.

The commission points to nothing in the record estab-
lishing that its denial of the plaintiff’s application was
necessary to protect substantial public interests—or in
other words, the commission has not shown that it
reasonably could have concluded that it could not
simultaneously grant the site plan application and pro-
tect the public interests. See id., 165–66; see also Gen-
eral Statutes § 8-30g (g) (1) (A). The plaintiff had not
yet submitted a formal application and the authority’s
negative referral was preliminary in nature. The evi-
dence in the record shows that the authority anticipated
that any potential sewerage problem would be
addressed when the plaintiff submits a formal applica-
tion to it. Richard A. Werner, chairman of the authority,
stated in a November, 2006 letter to the chairman of
the commission regarding the plaintiff’s original appli-
cation, that he had concerns ‘‘that the sewage flow
would exceed design capacity’’ and had concerns with
‘‘[t]he applicant’s suggestion of metering and bonding
[because] . . . the [authority’s] regulations do not per-
mit bonding.’’ Werner then stated, however, that ‘‘it is
the [authority’s] further understanding that the specific
issues of design capacity, construction and bonding
would be dealt with at the time that a sewer connection
application is made to the [authority].’’ In a March 5,
2007 letter written in connection with the plaintiff’s
amended application to the commission, Werner
explained that the negative referral of the authority was
based on a lack of clarification at the present time
regarding how to minimize certain potential long-term
maintenance issues. The fact that the authority pro-



vided negative referrals does not necessarily mean that
the agency would deny a formal application made by
the plaintiff. Thus, contrary to the commission’s asser-
tion, it simultaneously could have granted the site plan
application and protected the public interests in ade-
quate sewerage service availability.

The commission argues, however, that in light of
River Bend Associates, Inc. v. Planning Commission,
supra, 271 Conn. 41, it was not empowered to approve
the plaintiff’s application conditionally. In that case, the
named defendant appealed to the Supreme Court from
a judgment of the trial court sustaining the plaintiff’s
appeal from the planning commission’s denial of its
subdivision application pursuant to § 8-30g. Id., 57. The
court determined that the planning commission did not
have authority under General Statutes § 8-26, which
governs review of subdivision applications, and § 8-30g,
which governs affordable housing, to grant approval of
the plaintiff’s subdivision application conditioned on
obtaining approval of the sewer application in the cir-
cumstances of that case. Id., 54. Interpreting § 8-26,
the court reasoned that, in the context of subdivision
applications, approval subject to an approval by a coor-
dinate agency which is not shown to be a reasonable
probability, is not an approval within the meaning of
§ 8-26. Id., 56, citing Carpenter v. Planning & Zoning
Commission, 176 Conn. 581, 592, 409 A.2d 1029. The
court stated that the ‘‘purpose of the rule disfavoring
conditional approvals of subdivision applications in
the absence of a reasonable probability that the condi-
tion can be fulfilled within a reasonable time period is
to avoid placing subdivision applications in limbo for
indefinite periods.’’ (Emphasis added.) River Bend
Associates, Inc. v. Planning Commission, supra, 64.
The court then relied on the water pollution control
authority’s denial of the sewer application to conclude
that there was no reasonable probability that the plain-
tiffs could obtain approval of the sewer application
within a reasonable time. Id., 58.

River Bend Associates, Inc. v. Planning Commis-
sion, supra, 271 Conn. 41, does not control the present
case. That case concerns a subdivision application,
which is subject to the provisions of § 8-26. The present
case involves a site plan application, which is not gov-
erned by § 8-26.6 Additionally, in that case, the plaintiffs’
sewer application had been denied, while the present
case involves only a preliminary negative referral. The
policy underlying affordable housing appeals includes
the discouragement of obstacles which are not of sub-
stantial importance to public health and safety. The
goals of affordable housing can be satisfied by condi-
tional approvals.

For the foregoing reasons, we conclude that the com-
mission improperly denied the plaintiff’s amended
application on the basis that the plaintiff’s sewer con-



nection application would probably be denied. Based
on Kaufman and Gerlt, and in light of the preliminary
nature of the authority’s negative referral, we conclude
that the court properly determined that the commission
was required to grant the plaintiff’s amended applica-
tion on the condition that the plaintiff obtain approval
from the authority.

II

The commission next claims that the court improp-
erly reversed the commission’s decision to deny the
plaintiff’s application for site plan approval on the basis
of drainage concerns. The commission argues that it
appropriately had denied the plaintiff’s application for
failure to comply with General Statutes § 8-3 (g). We
decline to review this claim.

One of the reasons given by the commission for deny-
ing the plaintiff’s amended application was that a ‘‘drain-
age report from Luchs Consulting Engineers [LLC] and
the [inland wetlands commission’s] negative referral
establish the existence of a significant/probable drain-
age problem.’’ The commission argued before the trial
court that it properly had denied the plaintiff’s applica-
tion because there was a reasonable probability that
the proposed development would cause a significant
increase in drainage runoff thereby adversely impacting
public health and safety. The plaintiff argued that the
commission’s denial of its application on the basis of
the drainage report from Luchs Consulting Engineers,
LLC (Luchs) and the negative referral from the inlands
wetlands commission was improper because, inter alia,
a municipality may regulate activities to protect only
wetlands and watercourses that are within its territorial
limits and the only potential wetlands or watercourses
to be protected in this instance are located in the neigh-
boring town of East Haven. The court agreed with the
plaintiff. It determined that because General Statutes
§ 22a–42 (c) does not authorize an inland wetlands
agency to protect wetlands or watercourses outside of
its territorial limits, any evidence in the record indicat-
ing a potential impact to wetlands or watercourses in
East Haven would not support a denial of the plaintiff’s
affordable housing application by North Haven officials.
The court concluded that the commission’s denial on
the basis of drainage issues was improper because the
record did not contain sufficient evidence to support
a finding that the potential impacts, either within or
outside of North Haven, would pose any health or
safety risks.

On appeal to this court, the commission claims that
it acted properly in denying the plaintiff’s application
because the plaintiff had failed to comply with § 8-3
(g),7 which requires an applicant to submit a permit
application to conduct a regulated activity prior to or
concurrent with its submission of its application for
site plan review.



There is nothing in the record to suggest that the
commission denied the plaintiff’s application because
of a failure to comply with § 8-3 (g)8 and the commission
did not raise this issue before the trial court. ‘‘[W]e are
not required to review claims that were not distinctly
raised in the trial court. Practice Book § 60-5 . . . .
This court will not consider issues which are brought
to the court’s attention for the first time by way of the
appellant’s brief.’’ (Citations omitted; internal quotation
marks omitted.) Torrington v. Zoning Commission, 63
Conn. App. 776, 779–80 n.1, 778 A.2d 1027 (2001), aff’d,
261 Conn. 759, 806 A.2d 1020 (2002); see also River Bend
Associates, Inc. v. Conservation & Inland Wetlands
Commission, 269 Conn. 57, 82, 848 A.2d 395 (2004)
(court not required to consider claim not properly pre-
served in trial court). Accordingly, we decline to review
the commission’s claim.9

III

The commission last claims that the court improperly
determined that there was insufficient evidence in the
record to support the commission’s denial of the plain-
tiff’s amended application on the basis of inadequate
provision for emergency services. The commission
argues that the evidence in the record demonstrates
that the project did not make sufficient provision for
adequate emergency services so as to protect the health
and safety of the residents. We disagree.

One reason given by the commission for denying the
plaintiff’s application was as follows: ‘‘Letters from the
Fire Chief and [Luchs] establish the probability of inade-
quate access for emergency vehicles/personnel and the
greater volume of vehicles is likely to lead to accidents
with an increased need for emergency services, yet the
[plaintiff] withdrew road improvements it previously
agreed were necessary. The modifications of adding
forty-six units to the development and eliminating the
age restriction only exacerbated the problem relative
to the original application.’’ The trial court determined
that this reason of the commission for denying the plain-
tiff’s amended application was not supported by suffi-
cient evidence.

On appeal to this court, the commission argues that
its denial of the plaintiff’s amended application on the
basis of inadequate provision for emergency services
was supported by sufficient evidence. In support of its
claim, the commission points to the following evidence.
Letters from Vincent Landisio, North Haven fire chief
and fire marshal, stated, inter alia, that the emergency
response time to the development is approximately nine
minutes, that the density of the proposed development
could increase this emergency response time, that the
site plan does not allow for fire department access
to the rear of the structures and that on site medical
assistance is not feasible at this time. A final comment



letter by Luchs noted a number of traffic issues and
included concerns that the plaintiff should make an
effort to reduce the slope of the entrance on Benedict
Drive and that the plaintiff must show how it will pro-
vide ‘‘safe sight lines’’ for exiting traffic. A letter from
the South Central Connecticut Regional Planning Com-
mission noted that the site is located equidistant from
fire stations located in North Haven, East Haven and
North Branford and expressed concern that the
demands of the site could potentially decrease the abil-
ity of emergency service providers in these towns to
service their own communities adequately. Letters from
the towns of North Branford and East Haven also
expressed concerns regarding the provision of emer-
gency services.

We conclude that the commission’s denial of the
plaintiff’s amended application on the basis of traffic
and safety concerns is not supported by sufficient evi-
dence. First, with respect to concerns about emergency
response time to the development, the evidence in the
record reveals that there is no state standard for emer-
gency response time and that any potential problem
with emergency response time is not specific to the
development in question, but rather was a town-wide
concern of which the town was made aware by virtue
of a 2001 report from the North Haven fire department.
The length of emergency response time, which was
a town-wide concern, was not a valid basis for the
commission’s denial of the plaintiff’s application. Addi-
tionally, to ameliorate these concerns, the plaintiff
offered to pay for additional emergency services and
equipment which would benefit the development as
well as surrounding areas.

Second, regarding Landisio’s fire safety concerns,
there is evidence in the record that the fire access
provided by the development does not conflict with
state building code requirements and that the plaintiff
added an additional access to Benedict Drive for all
vehicles. Additionally, there is evidence that the pro-
posed development has sprinkler systems in all occu-
pied buildings and that the plaintiff offered to pay for
the expansion of the fire hydrant system to the benefit
of the proposed development and some surrounding
areas.

Third, with respect to the concerns of Luchs that the
plaintiff must show how it will provide safe sight lines
for exiting traffic, the plaintiff presented to the commis-
sion a sight line analysis showing that adequate site
lines exist. Additionally, there was no evidence that the
slope on Benedict Drive, with which Luchs expressed
concern, would present any health or safety issue.

Fourth, the concerns of neighboring towns that the
demands of the proposed development could poten-
tially decrease the ability of emergency service provid-
ers to provide adequate service to their own



communities, could not support a denial of the plain-
tiff’s application because these concerns established
only a theoretical possibility, not necessarily a likeli-
hood, of harm to the public interest. Furthermore, while
‘‘traffic problems and related safety concerns can be a
valid reason for a denial . . . there must be more than
a traffic increase, and either traffic congestion or an
unsafe road design at or near the entrances and exits
from the site.’’ R. Fuller, 9B Connecticut Practice Series:
Land Use Law and Practice (2007) § 51:7, pp. 185-86. In
sum, we agree with the trial court that the commission’s
denial of the plaintiff’s amended application on the basis
of traffic and safety concerns is not supported by suffi-
cient evidence in the record. Additionally and consis-
tently with § 8-30g (g), we conclude that the
commission’s denial was not necessary to protect sub-
stantial public interests in health or safety.

The judgment is affirmed.

In this opinion the other judges concurred.
1 The plaintiff had not submitted formal applications to the authority or

the inland wetlands commission at that time.
2 Again, the plaintiff had not submitted a formal application to the

authority.
3 The plaintiff’s appeal to the trial court regarding the North Haven applica-

tion was consolidated with an appeal that the plaintiff had taken from a
decision of the East Haven planning and zoning commission denying its site
plan application for the construction of a driveway, recreational golf holes
and roadway improvements associated with its proposed affordable housing
development in North Haven. This court granted petitions for certification
to appeal filed by the planning and zoning commissions of North Haven
and East Haven. The planning and zoning commission of East Haven did
not file an appeal with this court. The present appeal is filed by the North
Haven planning and zoning commission and, as such, concerns only the
court’s decision regarding the North Haven applications.

We further note that the plaintiff appealed from the denial of both its
original and amended application. In its brief to this court, the commission
focuses on the denial of the amended application. We focus on the denial
of the amended application as well.

4 ‘‘General Statutes § 7-247 (a) defines the powers and duties of water
pollution control authorities and provides, inter alia, that they may establish
and revise rules and regulations for the supervision, management, control,
operation and use of a sewerage system, including rules and regulations
prohibiting or regulating the discharge into a sewerage system of any sewage
or any stormwater runoff which in the opinion of the water pollution control
authority will adversely affect any part or any process of the sewerage system
. . . . Under the terms of the statute, a municipality has wide discretion in
connection with the decision to supply sewerage. . . . Although this discre-
tion is not absolute, [t]he date of construction, the nature, capacity, location,
number and cost of sewers and drains are matters within the municipal
discretion with which the courts will not interfere, unless there appears
fraud, oppression or arbitrary action.’’ (Internal quotation marks omitted.)
Forest Walk, LLC v. Water Pollution Control Authority, 291 Conn. 271, 282,
968 A.2d 345 (2009).

5 The court in Gerlt v. Planning & Zoning Commission, supra, 290 Conn.
326 n.9, noted that ‘‘a different rule applies to subdivision applications, the
approval of which cannot be subject to conditions.’’

6 In Gerlt v. Planning & Zoning Commission, supra, 290 Conn. 326, which
was decided after both Kaufman v. Zoning Commission, supra, 232 Conn.
122, and River Bend Associates, Inc. v. Planning Commission, supra, 271
Conn. 41, our Supreme Court stated that conditional approvals are appro-
priate even where favorable action by a coordinate agency may not be
probable. The holding in River Bend Associates, Inc. v. Planning Commis-
sion, supra, 41, was restricted to subdivision applications, for which time
apparently is more of the essence. See Gerlt v. Planning & Zoning Commis-
sion, supra, 326 n.9.



7 General Statutes § 8-3 (g) provides in relevant part: ‘‘If a site plan applica-
tion involves an activity regulated pursuant to sections 22a-36 to 22a-45,
inclusive, the applicant shall submit an application for a permit to the agency
responsible for administration of the inland wetlands regulations not later
than the day such application is filed with the zoning commission. . . .’’

8 The commission, for example, did not include as an express reason for
denying the application a failure to submit a formal application to the inland
wetlands commission.

9 The commission has not demonstrated that it has jurisdiction over wet-
lands in the neighboring town of East Haven. See General Statutes § 22a-
42 (c) (‘‘Each municipality, acting through its legislative body, may authorize
any board or commission, as may be by law authorized to act, or may
establish a new board or commission to promulgate such regulations . . .
as are necessary to protect the wetlands and watercourses within its territo-
rial limits. . . .’’) Additionally, on the record before us, the commission has
not met its burden under § 8-30g in any event.


