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Opinion

SCHALLER, J. The petitioner, Samuel Davis, appeals
following the habeas court’s denial of his petition for
certification to appeal from the judgment denying his
amended petition for a writ of habeas corpus. On
appeal, the petitioner claims that the court abused its
discretion when it denied his petition for certification
to appeal and improperly rejected his claim that his
trial counsel rendered ineffective assistance, thereby
denying the petitioner due process of law. More specifi-
cally, the petitioner argues that there was merit to his
claim of ineffective assistance of trial counsel in that
his counsel failed to present properly and to argue (1)
a motion to suppress statements that the petitioner
made to the police while he was under the influence
of a significant amount of medication that he received
while recovering from surgery for gunshot wounds and
(2) a motion to suppress two identifications made of
him while he was a patient in a hospital. We conclude
that the petitioner failed to prove that, but for the
alleged unprofessional errors of counsel, the result of
the criminal trial would have been different. Accord-
ingly, we conclude that the habeas court did not abuse
its discretion when it denied the petition for certifica-
tion to appeal, and we dismiss the appeal.

The relevant facts are set forth in the decision ren-
dered in the petitioner’s direct appeal, State v. Davis,
69 Conn. App. 717, 796 A.2d 596 (2002), aff’d, 263 Conn.
136, 818 A.2d 777 (2003).! “The jury reasonably could
have found the following facts. In the early morning
hours of August 17, 1997, the [petitioner] was a passen-
ger in a vehicle in Hartford with two other individuals.
The three men decided to rob a drug dealer and the
[petitioner] drove one of the occupants to his car so
that he could retrieve his gun. The three men drove
around Hartford but could not find a drug dealer to
rob. . . . Eventually, the [petitioner] and one of the
other men exited the car and came upon the victim,
James Boland, who had just been dropped off in front
of his house. Boland, a member of the neighborhood
block watch program, was armed and proficient in the
use of firearms. As the [petitioner] and one of the other
men approached Boland, a gunfight ensued in which
Boland returned fire. Boland and the [petitioner] both
suffered gunshot wounds.” Id., 719-20. Boland died as
a result of his wounds. Id., 720.

“[A] neighbor, Nicholas Couloute, heard the gunshots
from his third floor window. He saw the [petitioner]
lying in the driveway apron next to Boland’s home.
Couloute went outside and approached the [petitioner].
As Couloute approached, the [petitioner] propped up
on his elbow, pointed a gun at him and said ‘get the f-—
out of here.” Couloute retreated to his house and saw
a motorcycle with two men on it approach the [peti-
tioner]. The [petitioner] pointed a gun at the driver and



said ‘get the f— out of here.” Couloute returned to his
house and both he and his wife saw that the [petitioner]
was wounded in the leg. Both Couloutes watched as a
red, four door Buick pulled up to the [petitioner]. Two
individuals helped the [petitioner] into the backseat and
drove away.

“Hartford police arrived at the scene and Boland was
pronounced dead at 1:32 a.m. from a gunshot wound
to the chest. Hartford police informed other local police
departments that a suspect in a homicide had sustained
a gunshot injury and had left the scene in a red vehicle.
At about 4 a.m. Middletown police informed Hartford
police that an individual had arrived at Middlesex Hospi-
tal with gunshot wounds to his leg and arm. The [peti-
tioner] was subsequently transported to Hartford
Hospital by the Life Star helicopter.

“Nicolas Couloute and Thomas Staunton, the passen-
ger on the motorcycle, were taken to Hartford Hospital
to identify the [petitioner]. Both Couloute and Staunton
positively identified the [petitioner] as the man they
saw lying in the driveway area. Couloute also identified
the red Buick, owned by the [petitioner’s] brother, as
the vehicle that drove the [petitioner] from the scene
of the shooting. Based on the hospital identification,
an arrest warrant was issued for the [petitioner].

“The [petitioner] was admitted to Hartford Hospital
after undergoing surgery for bullet wounds to his left
leg and arm. Two uniformed Hartford police officers
guarded the [petitioner’s] hospital room and he was
restrained to his bed by a leg shackle. After his surgery,
the [petitioner] requested to speak with the officers
who had applied for the warrant for his arrest. Two
detectives interviewed the [petitioner] and he gave an
oral statement inculpating himself in the victim’s death.
The [petitioner] was discharged from the hospital and
transported to the Hartford police station and placed
under arrest. While at the police station, the [petitioner]
also gave a written statement inculpating himself.

“At trial, Benjamin Brown, one of the occupants of
the vehicle on the day of the murder, testified for the
state. He confirmed that the [petitioner] and the other
individual left the vehicle and confronted the victim,
and that the [petitioner] was wounded in the confronta-
tion. Brown further testified that when he helped rescue
the [petitioner] from the victim’s driveway, the [peti-
tioner] stated that he thought he shot the victim.” Id.,
720-21. Additional facts will be set forth as necessary.

We set forth our standard of review and applicable
principles of law. “A petitioner whose petition for certi-
fication to appeal has been denied can seek appellate
review of the denial by satisfying the two-pronged test
enunciated in Stmms v. Warden, 229 Conn. 178, 640
A.2d 601 (1994), and adopted in Simms v. Warden, 230
Conn. 608, 612, 646 A.2d 126 (1994), which requires the



petitioner to show that the denial constituted an abuse
of discretion and then prove that the decision should
be reversed on its merits. . . . To prove an abuse of
discretion, the petitioner must demonstrate that the
[resolution of the underlying claim involves issues that]
are debatable among jurists of reason; that a court could
resolve the issues [in a different manner]; or that the
questions are adequate to deserve encouragement to
proceed further.” (Internal quotation marks omitted.)
Walker v. Commissioner of Correction, 110 Conn. App.
816, 818, 956 A.2d 600, cert. denied, 289 Conn. 949, 960
A.2d 1039 (2008).

“We examine the underlying claims of ineffective
assistance of counsel to determine whether the court
abused its discretion in denying certification to appeal.
This court cannot disturb the underlying facts found
by the habeas court unless they are clearly erroneous,
but our review of whether those facts as found consti-
tuted a violation of the constitutional right to effective
assistance of counsel is plenary.” Moody v. Commis-
stoner of Correction, 108 Conn. App. 96, 100, 946 A.2d
1268, cert. denied, 288 Conn. 906, 953 A.2d 649 (2008).

“To prevail on a claim of ineffective assistance of
counsel, a petitioner must show (1) that counsel’s per-
formance was deficient and (2) that the deficient perfor-
mance prejudiced the defense.” Morant V.
Commeissioner of Correction, 117 Conn. App. 279, 301,
979 A.2d 507, cert. denied, 294 Conn. 906, 982 A.2d 1080
(2009), citing Strickland v. Washington, 466 U.S. 668,
687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). “Because
the petitioner must satisfy both prongs of the Strickland
test to prevail on a habeas corpus petition, this court
may dispose of the petitioner’s claim if he fails to meet
either prong.” (Emphasis added; internal quotation
marks omitted.) Morant v. Commissioner of Correc-
tion, supra, 301. “The second component requires that
the petitioner show that there is a reasonable probabil-
ity that, but for the alleged unprofessional errors of
counsel, the result of the criminal trial would have been
different.” Moody v. Commissioner of Correction,
supra, 108 Conn. App. 100-101.

The habeas court concluded that there was nothing
surrounding the suppression attempts to suggest inef-
fective assistance of counsel and that the petitioner
failed to show that he was prejudiced by the failure of
his counsel’s efforts. We will examine in detail the two
underlying claims of ineffective assistance of counsel
to determine whether the court abused its discretion
in denying certification to appeal. The petitioner claims
prejudice in that, but for the admission of the evidence
concerning his statements to the police and the evi-
dence of the two identifying witnesses, the petitioner
could have pursued a self-defense theory at his criminal
trial. We are not persuaded that any of the claimed
errors of counsel would have resulted in different rul-



ings on either motion to suppress. On the basis of this
review, we conclude that the petitioner has failed to
demonstrate that the claimed errors of his counsel prej-
udiced him such that the result of the criminal trial
would have been different. Accordingly, we conclude
that the habeas court did not abuse its discretion in
denying the petition for certification to appeal.

I

The petitioner first claims that his trial counsel pro-
vided ineffective assistance because he failed to obtain
the petitioner’'s complete medical records from Hart-
ford Hospital such that the trial court never had an
accurate understanding of the significant amount of
medication that the petitioner had been prescribed.
Accordingly, he maintains that his counsel failed to
collect the facts necessary to prosecute adequately his
motion to suppress the statements that the petitioner
made to the police while he was in the hospital on the
evening of August 18, 1997, and the written statement
he made at the police station on the afternoon of August
19, 1997.

The following additional facts are relevant to the
petitioner’s claim. “After his surgery, the [petitioner]
told the Hartford police officer guarding his door that
he wanted to speak with the officers who had obtained
the warrant for his arrest. The police officer called the
Hartford police station twice to inform detectives that
the [petitioner] wanted to speak with them. During the
second call, the [petitioner] got on the phone and Detec-
tive James Rovella asked him if he felt well enough
to talk to the police. The [petitioner] responded that
although he thought he was under medicated,®> he
wanted Rovella to come to the hospital to speak with
him.

“When Rovella and another detective arrived at the
hospital, they read the [petitioner] his rights, provided
him with a waiver of rights form and asked the [peti-
tioner] to read it aloud. The [petitioner] initialed each
section of the waiver form and signed on the bottom.
The [petitioner] also stated that he understood his rights
because he had been arrested before. At the [petition-
er’'s] request the detectives loosened his leg shackle to
make him more comfortable. After signing the waiver
form, the [petitioner] asked, ‘How would somebody
catch a warrant for murder if he was shot in Middle-
town, Connecticut?” Rovella told the [petitioner] that
he would terminate the interview if that is all the [peti-
tioner] wanted to ask him. The [petitioner] indicated
that he wanted to continue and proceeded to give his
statement to the detectives.” State v. Davis, supra, 69
Conn. App. 722-23.

In his appeal from his criminal conviction, the peti-
tioner challenged the trial court’s conclusion that he
had voluntarily waived his Miranda® rights because of



his heavily medicated state. “With regard to the medi-
cated state that the [petitioner] was in, the [trial] court
stated: ‘It does not, in and of itself, render a subsequent
admission inadmissible. It may be one factor in
determining the voluntariness. . . . It appears he was
not in pain. There was no slurring of speech. He seemed
to be alert. No drowsiness. He was breathing normally.
[He] appeared to be extremely rational. Showed no
confusion. Appeared to understand all the detective’s
questions and the procedure that was going on.” The
court further found that there was no evidence of police
coercion. The detectives made no threats or promises
and the [petitioner] was not deprived of any personal
comforts. The court ultimately found that ‘[t]he state
has demonstrated that . . . the [petitioner] under-
stood his rights and the waiver of those rights. [He]
understood and voluntarily waived his Miranda
rights.” ” Id., 724-25.

This court noted: “Furthermore, the [petitioner] initi-
ated the interview with the detectives and seemed
coherent and lucid despite his medications. In fact, the
[petitioner] made a series of statements in which the
common thread was his desire to shift responsibility
to others. These statements were a positive indication
of the [petitioner’s] coherence. Our scrupulous review
of the record leads us to conclude, as did the court, that
the [petitioner’s] statements were voluntarily made, and
that he voluntarily, knowingly and intelligently waived
his Miranda rights.” Id., 725. This court concluded that
“because we already determined that the [petitioner’s]
oral statement given at the hospital did not violate his
Miranda rights, it did not taint his subsequent state-
ment at the police station.” Id., 726.

At the trial on the petition for habeas corpus, the
petitioner’s complete medical file from Hartford Hospi-
tal was entered into evidence, as were transcripts of
the suppression hearing and his criminal trial. The peti-
tioner testified and presented four witnesses, including
Mitchell Sauerhoff, an industrial toxicologist, and Lori
Welch-Rubin, an attorney expert on criminal defense
work.

Sauerhoff testified that, on the basis of his review of
the hospital medical records, the petitioner underwent
surgery for his gunshot injuries at 5 a.m. on August 17,
1997. He was administered morphine sulfate, Demerol,
and meperidine, each of which are opioid drugs used
for the treatment of pain. He also was prescribed Ativan
for anxiety, Dramamine for nausea and Tylenol for pain.
Sauerhoff could not testify as to precisely which medi-
cations were administered when because, for the pain
medications for example, “the hospital records say
every three to four hours PRN, which means essentially
as needed.” In Sauerhoff’s opinion, the petitioner’s cog-
nition had been impaired by a variety of drugs pre-
scribed at the hospital.



The habeas court found the following facts regarding
Sauerhoff’'s testimony: “When questioned further,
[Sauerhoff] defined this ‘impaired cognition’ to be a
‘thinking and perception’ alteration. He made no con-
nection between the ingestion of any medication and
[the petitioner’s] statements to the police and in fact
appeared to assume that all the medication ordered
was also administered to the petitioner. The hospital
record does not indicate this to be so. Of significance
was [Sauerhoff’s] statement that this cognitive impair-
ment would last from twelve to twenty-four hours after
[the medications] were stopped. The last medication
received by the petitioner was at 7:15 p.m. on August
18, 1997. His second statement was given on August 19
after 1:30 p.m. In that statement, the petitioner related
names, times and places and activities in great detail.
That the police could have collected such material with-
out his input defies belief.””

The habeas court concluded, on the basis of the testi-
mony and evidence, that the petitioner’s claim that he
was so mentally impaired that he remembered nothing
was simply not credible. “Totally rebutting the petition-
er's claim is the evidence contained in the hospital
record. Nurses’ notes keep referring to his conditions as
active and alert. He is described as asking appropriate
questions and as aware of his situation. In one fascinat-
ing conversation, he acknowledges that he’s ‘up for
murder’ and that he’s ‘tired of running.” This appears
in the nursing notes, which the petitioner’s legal expert
[Welch-Rubin] said she would have read because ‘it’s
the little details that everything shows itself. It’s in the
nursing notes.” ” On the basis of its review of the testi-
mony and evidence, the habeas court concluded that
the petitioner’s statements at the hospital and at the
police station were voluntary and that he understood his
Miranda rights and the consequences of waiving them.

The trial court in the petitioner’s criminal case consid-
ered the effect of pain medications generally when
determining whether the petitioner’s statements were
knowing and voluntary. This determination was upheld
on appeal. In the habeas proceeding, the petitioner pre-
sented a more complete picture of his medical records
and elicited expert testimony as to the general effect
of the particular drugs that he was prescribed. This
does not change the analysis under the facts presented
here. As noted by the habeas court, the toxicologist did
not connect any claimed “ ‘thinking and perception’ ”
alteration with the petitioner’s statements to the police,
the hospital record does not indicate that all the medica-
tion ordered was also administered and the petitioner’s
testimony that he was so impaired that he remembered
nothing was not credible when viewed in light of the
record. Other factors, considered in his criminal trial
and appeal, all serve as positive indications of the peti-
tioner’s coherence at the time he made the challenged



statements, including that the petitioner stated that he
understood his rights because he had been arrested
before, he initiated the hospital interview with the
detectives, he attempted to shift responsibility to oth-
ers, he seemed lucid during the interviews and there
was no evidence of police coercion.

On the basis of our thorough review of the record,
we cannot say that there is a reasonable probability that,
but for the alleged unprofessional errors of counsel,
namely, counsel’s failure to present the petitioner’s
entire medical record from the hospital and counsel’s
failure to solicit expert testimony about the effect of
the medications prescribed to the petitioner, it is likely
that the trial court would have ruled differently on the
motion to suppress the petitioner’s statements such that
the result of the criminal trial would have been different.
Accordingly, the habeas court did not abuse its discre-
tion in denying the petitioner’s request for certification
to appeal.

II

The petitioner next claims that his trial counsel pro-
vided ineffective assistance because he failed to present
properly and to argue a motion to suppress two identifi-
cations made of the petitioner while he was hospital-
ized. He argues that such a “hospital show-up” is
unnecessarily suggestive, unreliable and violated his
due process rights. Specifically, as to the claimed defi-
ciency of his counsel, he maintains that counsel did not
ask sufficient follow-up questions of Rovella as to why
he or other officers did not obtain a photographic array
rather than the identification procedure employed.

The following additional facts are relevant to our
resolution of the petitioner’s claim. “Rovella drove [the
two witnesses] Couloute and Staunton to the hospital
to identify the [petitioner]. At the hospital, Rovella took
each witness in separately to look at the [petitioner].
The [petitioner] was lying in a bed with a sheet pulled
up to his neck so that the witnesses could not see the
nature and location of his injuries. Both Couloute and
Staunton identified the [petitioner] as the man they saw
lying on the ground at the scene of the shooting. At the
suppression hearing, both men testified that, despite
the sheet that was covering the [petitioner], they could
see that he had an injury to his leg. Rovella testified that
he did not make up an array of photographs because he
believed that it would have taken too long to obtain a
photograph of the [petitioner].” State v. Davis, supra,
69 Conn. App. 727.

In the appeal from the conviction, this court noted
that “the police were looking for amurder suspect and it
was crucial to ascertain quickly whether the [petitioner]
was the man responsible so that, if he were not, the
search to find and apprehend the responsible person
could resume with a minimum of delay. Under the cir-



cumstances, we conclude that although the hospital
identifications were suggestive, they were not unneces-
sarily so because of the exigent circumstances. Even
if we were to assume that the identifications were
unnecessarily suggestive, we would conclude that
under the totality of the circumstances, the identifica-
tions were sufficiently reliable.” Id., 729.

On appeal from the habeas court’s decision, the peti-
tioner largely attempts to relitigate the claims made in
his criminal appeal as to whether the identification was
unnecessarily suggestive, whether there was sufficient
exigency to justify the identification procedure used,
whether the fact that his injuries were not life threaten-
ing factored into the exigency of the situation and
whether it was preferable for him to have stood in a
lineup the next day if a photographic array was impossi-
ble. We do not address these claims, as this court has
already decided these issues adversely to the petitioner
in the appeal from his criminal conviction. See id.,
728-30.

We will focus instead on the specific claims as to the
effectiveness of the petitioner’s trial counsel. At the
criminal trial, on direct examination, Rovella testified
that he considered having identification conducted via
photographic array but did not do so because “[i]f there
was a photo[graph] available in the evidentiary services
division, I believe it [would have] been at least hours
before I could get my hands on it. . . . They were still
at the scene, processing.” He testified that in their
absence, the evidentiary services division room would
have been locked. On cross-examination by the petition-
er's counsel, Rovella testified that before he went to
the hospital, he did not know for certain whether the
Hartford police department was in possession of a pho-
tograph of the petitioner, but he did learn at some point
thereafter that the department did possess such a pho-
tograph.

The ineffective assistance of counsel claim arises out
of the failure of the petitioner’s counsel to determine
who, precisely, was “still at the scene, processing” and
whether anyone was, in fact, available to obtain a photo-
graphic array. At the habeas hearing, the petitioner’s
legal expert, Welch-Rubin, opined that testimony from
a detective in charge of the evidence room should have
been introduced at the suppression hearing. According
to her testimony, there was conflicting testimony pre-
sented at trial as to whether Rovella could, in fact, have
obtained a timely photographic array. Moreover, she
opined that counsel was ineffective at marshaling the
facts and the law at the suppression hearing so that the
trial court would conclude that the exigencies did not
warrant the identification procedure employed such
that the two identifications should have been sup-
pressed.

The habeas court concluded: “[T]he petitioner’s argu-



ment here is that there was a police officer available
who could have compiled a photo[graphic] array. The
investigating detective may have been mistaken, but
[he believed that] no access to the photo[graph] files
was available [until] the next day when an employee
would open the office.” The question regarding coun-
sel’s failure to present evidence at the suppression hear-
ing that the investigating detective may have been in
error such that a timely photographic array may have
been possible goes to the issue of exigency and whether
the identifications were unnecessarily suggestive.

This court concluded in the direct appeal from the
criminal conviction that even if the hospital identifica-
tions were unnecessarily suggestive, “under the totality
of the circumstances, the identifications were suffi-
ciently reliable.” State v. Dawvis, supra, 69 Conn. App.
729. “[R]eliability is the linchpin in determining the
admissibility of the identification testimony . !
(Internal quotation marks omitted.) Id. Here, indicia of
reliability included “the accuracy of the witnesses’ prior
description of the [petitioner], the level of certainty of
the witnesses at the confrontation and the length of
time between the crime and the confrontation.” Id.,
730. Accordingly, we cannot conclude that there is a
reasonable probability that, but for the alleged unpro-
fessional errors of counsel, the trial court would have
ruled differently on the suppression of the hospital iden-
tifications such that the outcome of the trial would have
been different.

Considering the record in light of Strickland, we are
not convinced that the issues presented in this appeal
are debatable among jurists of reason, that a court could
resolve them in a different manner or that the questions
raised deserve encouragement to proceed further. See
Farnum v. Commissioner of Correction, 118 Conn.
App. 670, 680, 984 A.2d 1126 (2009), cert. denied, 295
Conn. 905, 989 A.2d 119 (2010). Consequently, we con-
clude that the petitioner failed to establish that the
habeas court abused its discretion in denying the peti-
tion for certification to appeal. See id.

The appeal is dismissed.

In this opinion the other judges concurred.

!'The petitioner was convicted of felony murder in violation of General
Statutes § 53a-54c, attempt to commit robbery in the first degree in violation
of General Statutes §§ 53a-49 (a) (2) and 53a-134 (a) (2), conspiracy to
commit robbery in the first degree in violation of General Statutes §§ 53a-
48 (a) and 53a-134 (a) (2), and carrying a pistol or revolver without a permit
in violation of General Statutes § 29-35 (a). State v. Davis, supra, 69 Conn.
App. 719. He was sentenced to a total effective term of 100 years incarcera-
tion. Id., 722. Upon our Supreme Court’s grant of certification solely on the
questions of sentence enhancements, the petitioner’s enhanced sentences
were affirmed in State v. Davis, 263 Conn. 136, 818 A.2d 777 (2003), in a
per curiam decision.

21t is unclear whether “under medicated” means that the petitioner
believed he was not receiving enough medication or if he meant to indicate
that, although he was receiving medication, he wanted to speak to Rovella
anyway. In context, the latter seems more likely.

3 See Miranda v. Arizona, 384 U.S. 436, 478-79, 86 S. Ct. 1602, 16 L. Ed.



2d 694 (1966).

* A more detailed examination of those records occurred on cross-exami-
nation of Sauerhoff where it was made clear that, for example, the petitioner
received his last dose of morphine at 7:15 p.m. on August 18, 1997.

> We note that according to the testimony at his habeas trial, the petition-
er’s first statement was given at the hospital on August 18 at 9:20 p.m.




