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ANDERSON v. COMMISSIONER OF CORRECTION—DISSENT

BORDEN, J., dissenting. The majority concludes that
the habeas court was correct in determining that the
petitioner, Oscar Anderson, failed to establish prejudice
as a result of his trial counsel’s arguably constitutionally
deficient performance. Therefore, in the majority’s
view, the petitioner failed to satisfy the second prong
of the test set forth in Strickland v. Washington, 466
U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). This
conclusion, namely, a lack of prejudice, rests essentially
on the contentions that the petitioner did not establish
that he had sexually transmitted diseases during the
relevant time period of his alleged sexual contact with
the victim in the petitioner’s criminal trial, and that the
habeas court correctly found that the petitioner had
failed to establish that the victim did not contract chla-
mydia during the period of the petitioner’s alleged
repeated sexual intercourse with her. Because I con-
clude that (1) the petitioner’s trial counsel’s perfor-
mance was constitutionally deficient, and (2) he was
prejudiced by that performance, I dissent.

The Strickland test is well established. ‘‘As enunci-
ated in Strickland v. Washington, supra, [466 U.S.] 687,
this court has stated: It is axiomatic that the right to
counsel is the right to the effective assistance of coun-
sel. . . . A claim of ineffective assistance of counsel
consists of two components: a performance prong and
a prejudice prong. To satisfy the performance prong, a
claimant must demonstrate that counsel made errors so
serious that counsel was not functioning as the counsel
guaranteed . . . by the [s]ixth [a]mendment. . . .
State v. Brown, 279 Conn. 493, 525, 903 A.2d 169 (2006).
Put another way, the petitioner must demonstrate that
his attorney’s representation was not reasonably com-
petent or within the range of competence displayed by
lawyers with ordinary training and skill in the criminal
law. . . . Ledbetter v. Commissioner of Correction,
275 Conn. 451, 460, 880 A.2d 160 (2005), cert. denied
sub nom. Ledbetter v. Lantz, 546 U.S. 1187, 126 S. Ct.
1368, 164 L. Ed. 2d 77 (2006). In assessing the attorney’s
performance, we indulge in a strong presumption that
counsel’s conduct falls within the wide range of reason-
able professional assistance . . . . Id. To satisfy the
prejudice prong, a claimant must demonstrate that
there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding
would have been different. . . . The claim will succeed
only if both prongs are satisfied. . . . State v. Brown,
supra, 525.’’ (Internal quotation marks omitted.) Sas-
trom v. Mullaney, 286 Conn. 655, 662, 945 A.2d 442
(2008). To satisfy the prejudice prong, the petitioner
need not establish that it is more likely than not that
the result would have been different. Instead, ‘‘[a] rea-
sonable probability [of a different result] is a probability



sufficient to undermine confidence in the outcome.’’
Strickland v. Washington, supra, 694. Our appellate
scope of review on the question of whether the peti-
tioner received constitutionally adequate counsel is ple-
nary. Moody v. Commissioner of Correction, 108 Conn.
App. 96, 100, 946 A.2d 1268, cert. denied, 288 Conn. 906,
953 A.2d 649 (2008).

Furthermore, it is necessary to keep in mind that in
the present case the petitioner’s habeas corpus claim
is one of ineffective assistance of counsel, not of actual
innocence. Thus, in establishing prejudice—i.e., a prob-
ability sufficient to undermine confidence in the out-
come—he need only establish a reasonable probability
of a not guilty verdict on the basis of reasonable doubt;
he need not establish by clear and convincing evidence
that he is actually innocent of the crime of which he
stands convicted, as he would if he were claiming actual
innocence. See Miller v. Commissioner of Correction,
242 Conn. 745, 747, 700 A.2d 1108 (1997). Translated
into concrete terms in the present case, I conclude
that that means that, had his trial counsel properly
established that he had a sexually transmitted disease
during the time period in which, according to the state’s
evidence, he was having frequent sexual intercourse
with the victim, and, absent any evidence that she also
contracted such a disease, as I will explain, confidence
in the jury’s verdict of no reasonable doubt is
undermined.

I

To properly evaluate the petitioner’s claim in the
present case, it is necessary to summarize certain evi-
dence and claims in more detailed fashion than is pre-
sented by the majority. That evidence and those claims
are the pertinent evidence of sexual abuse of the victim
by the petitioner, presented by the state in the petition-
er’s criminal trial, the pertinent allegations and claims of
ineffectiveness of counsel in the present habeas corpus
petition, and the pertinent evidence produced by the
petitioner in the present habeas corpus trial.

A

The Evidence at the Criminal Trial

The victim testified in the trial that, from January,
1998, when she was seven years old, through October,
2000, a period of nearly three years, the petitioner would
put his penis in her mouth, and forced her to have
vaginal and anal intercourse with him ‘‘[l]ike every other
night or like twice a week.’’ The petitioner’s trial counsel
did not cross-examine the victim. The victim’s grand-
mother testified, as a constancy of accusation witness,
that the victim had told her that for a period of two
years the petitioner had done ‘‘dirty sexual things’’ to
her. The victim’s mother, also testifying as a constancy
of accusation witness, testified that the victim had told
her that the petitioner would ‘‘[h]ave her put his penis



in her mouth.’’ The mother of a friend of the victim
testified, as a constancy of accusation witness, that the
victim had told her that the petitioner had ‘‘sexually
molested’’ the victim. Anthony Rickevicius, a police
detective, testified, as a constancy of accusation wit-
ness, as to the victim’s report of sexual abuse.1 Judith
Kanz, a certified pediatric nurse practitioner specializ-
ing in child forensic medical examinations, testified2

both as a constancy of accusation witness and pursuant
to the medical treatment exception to the hearsay rule.
She had examined the victim in December, 2000, after
the victim disclosed the sexual abuse by the petitioner
to her grandmother and mother. Kanz testified that the
victim had told her that the petitioner ‘‘put his penis in
her mouth, told her to have sexual intercourse with
him and put his penis in her ‘butt.’ ’’ State v. Anderson,
86 Conn. App. 854, 871, 864 A.2d 35, cert. denied, 273
Conn. 924, 871 A.2d 1031 (2005). She also testified that
she had examined the victim, both vaginally and anally,
and that her ‘‘findings on examination were consistent
with recurrent vaginal penetration. The results of [the
victim’s] anal examination were within normal limits.’’
Id., 873. Kanz also testified, pursuant to the medical
exception to the hearsay rule, that the victim ‘‘had
reported to her in a consistent manner that the [peti-
tioner] had performed acts that involved penile oral
penetration, penile vaginal penetration, digital vaginal
penetration and penile anal penetration.’’ Id. Neither
Kanz’ report nor the victim’s medical records were put
into evidence. Id., 875 n.17.

The petitioner testified at his criminal trial. He denied
ever having sexual intercourse with the victim or ever
‘‘mess[ing] around with her sexually at all.’’ The peti-
tioner’s trial counsel never raised, in any way, the peti-
tioner’s medical history of sexually transmitted
diseases.

B

The Allegations, Claims and Evidence
In the Habeas Court

The petitioner’s amended petition alleged that his
trial counsel’s3 performance was deficient in eleven dif-
ferent ways. Regarding the evidence produced and spe-
cific claims made at this habeas corpus hearing, the
following allegations of counsel’s deficient perfor-
mance are relevant: failure to employ an expert in the
pretrial stage concerning any sexually transmitted dis-
eases that the petitioner had during periods relevant to
the underlying criminal charges; and failure to produce
the petitioner’s medical records indicating that he was
infected with a sexually transmitted disease at times
relevant to the underlying criminal charges.

The evidence adduced in the habeas court, pertinent
to the petitioner’s claims, was as follows. As to whether
he had informed either of the attorneys who repre-



sented him during the criminal trial, Jeffrey Hutcoe or
John Cizik, or both, of his history of sexually transmit-
ted diseases during the time of the sexual assaults
claimed by the victim, the petitioner testified that he
told both Hutcoe and Cizik that he was innocent of the
sexual assault charges, that he had a history of such
diseases, namely, both chlamydia and gonorrhea, and
that he had been treated for those diseases at the emer-
gency room at St. Mary’s Hospital in Waterbury. The
petitioner also testified that, as far as he knew, the
victim had never contracted any venereal disease.
Hutcoe confirmed this4 and testified further that the
petitioner had repeatedly made the point that, absent
evidence that the victim had contracted such a disease,
it would support the claim of innocence. Hutcoe also
testified to the effect that, in response to the petitioner’s
statements in this regard, he told the petitioner to get
him the petitioner’s medical records and that because
the petitioner did not do so, he ‘‘never got as far as
incorporating [the petitioner’s point] into the case in
any way.’’ Both Hutcoe and Cizik testified further that,
in the course of informal discovery in the criminal case,
they had reviewed all of the state’s files on this case,
which included a copy of Kanz’ report of her examina-
tion of the victim.

The petitioner introduced a copy of that report, dated
December 11, 2000, in which the victim stated to Kanz
that, beginning when she was seven or eight years old
and continuing ‘‘over the past two to three years,’’ the
petitioner, as ‘‘a regular occurrence,’’ had had oral and
vaginal intercourse with her. The report also indicated
that Kanz had examined the victim, both vaginally and
anally, and that cultures had been taken vaginally for
chlamydia and gonorrhea, but did not indicate any
results therefrom.

The petitioner also presented attorney Richard Mee-
han as an expert witness. Meehan, who stated that he
had handled hundreds of cases involving allegations of
sexual assaults of minors, first testified as to what he
described as ‘‘a clear, affirmative obligation’’ of the part
of the petitioner’s trial counsel to explore with the peti-
tioner whether he had suffered from a sexually transmit-
ted disease, ‘‘and, if so, then to develop that information
medically.’’ He went on to opine that to investigate
adequately under the circumstances, the petitioner’s
trial counsel was required to secure his medical records
and obtain the victim’s medical records to determine
whether she also had been infected with a sexually
transmitted disease. Meehan further testified that
unless her records demonstrated that she had been
infected, it was incumbent on the petitioner’s trial coun-
sel to present an expert to testify that the petitioner
could not have engaged in the course of sexual assault
that the victim claimed to have occurred.

The petitioner introduced his medical records from



St. Mary’s Hospital. Those records cover numerous
emergency room treatments beginning November 11,
1997, running through 1998, and ending October 15,
1999.

He also presented Timothy Grady as an expert wit-
ness. Grady is a registered nurse of approximately
twenty years of experience in treating persons with
sexually transmitted diseases. He had examined the
petitioner’s medical records and testified that, during
the time period covered by the medical records, the
petitioner ‘‘certainly presented with complaints of [sex-
ually transmitted diseases] on a number of occasions.
. . . I was . . . not provided with the culture results
of several of those visits, so I don’t know if, indeed, he
was ultimately confirmed to have those diseases, but
there were certainly multiple occasions throughout
1997 and 1998 and 1999 where he presented with signs
and symptoms and was treated empirically for [sexually
transmitted diseases], specifically, gonorrhea and chla-
mydia. And there was at least one positive culture for
chlamydia.’’ Grady supported this opinion with the fol-
lowing specific examples taken from the medical
records.

Grady testified that in November, 1997, the petitioner
‘‘tested positive for chlamydia,’’ and the test for gonor-
rhea was negative. In January, 1998, ‘‘he was in the
emergency department with discharge, painful urina-
tion, diagnosed with a nonspecific [sexually transmitted
disease], treated for both gonococcal5 [and] nongono-
coccal urethritis,6 and set up with follow-up at the [sexu-
ally transmitted disease] clinic.’’ In April, 1998, he
‘‘presented to Dr. [Manuel] Nunes’ office complaining
of urethral discharge, and at that point, he had venereal
warts on the shaft of his penis . . . .’’ In June, 1998,
‘‘the physician who saw him in the [emergency room]
refers to a history of venereal warts,’’ and he ‘‘presented
to the emergency department of St. Mary’s again, again
with whitish discharge and painful urination. He was
diagnosed again with a nonspecific [sexually transmit-
ted disease]. He was treated with intramuscular antibi-
otics and follow-up oral antibiotics. Although the record
indicates that cultures were sent of the discharge from
his urethra for gonorrhea and chlamydia, the results
were not in the records . . . .’’ In October, 1998, he
‘‘again presented to the emergency department with
similar complaints, discharge and painful urination or
burning urination. He was noted by the [emergency
room] physician at that time to have had a history of
venereal diseases. . . . [T]he results of that culture for
chlamydia was negative.’’ ‘‘He grew out haemophilus
parainfluenzae from one of his urethral cultures. . . .
[T]hat’s not [a sexually transmitted disease]. But again,
he was diagnosed with a nonspecific [sexually transmit-
ted disease] and treated with [intramuscular] antibiotics
and oral antibiotics.’’ In January, 1999, he ‘‘again pre-
sented to Dr. Nunes . . . with similar complaints, ure-



thral discharge.’’ In October, 1999, the petitioner went
‘‘back to the emergency department with white dis-
charge and burning urination. And at that point, he
mentioned to the doctor that it felt like when he had
gonorrhea previously, although . . . to be fair, there’s
no confirmation of gonorrhea in the records . . . .’’

Grady opined further as follows. The whitish dis-
charges and painful urinations complained of by the
petitioner are typical symptoms of sexually transmitted
diseases. Both chlamydia and gonorrhea are communi-
cable diseases. Furthermore, if an adult woman is hav-
ing sex with a man who is infected with chlamydia, her
‘‘chance of acquiring it is 40 percent for each sexual
contact,’’ and for ‘‘gonorrhea, it’s 50 percent with each
sexual contact.’’ (Emphasis added.) For teenagers, the
rate is higher because they ‘‘are even more susceptible
. . . because they don’t have any protective antibodies
for [sexually transmitted diseases] or, at least, they have
fewer, and they have [a] biologically [im]mature7 cervix,
which appear[s] to increase their risk for cervical
infection.’’

The respondent, the commissioner of correction, pro-
duced, as an expert witness, Stephen Scholand, a physi-
cian specializing in infectious diseases. He had
examined the petitioner’s medical records and con-
firmed the petitioner’s diagnosis and positive culture
for chlamydia in November, 1997. He opined further that
the transmission rate of male to female for chlamydia is
30 percent for each occurrence of sexual contact and
was not aware of a different rate of transmission from
adults to children. He also confirmed that the typical
symptoms of chlamydia in a male are urethritis, which is
inflammation of the urethra causing a burning sensation
while urinating, and serous—or a thin, watery—dis-
charge from the penis; and, with gonorrhea, a sub-
strate—or, a thicker, heavier—discharge from the
penis. He also testified that chlamydia is cured by antibi-
otics, one type of which is usually given for about
one week.

Based on this evidence, the habeas court took a very
narrow view of the case. In an oral decision immediately
following the trial, it first stated that the case ‘‘revolve[s]
around the issue of chlamydia,’’ that on November 16,
1997, the petitioner tested positive for chlamydia, that
in November, 1997, he ‘‘was treated’’ for chlamydia,
and that ‘‘January, 1998, is the earliest date of sexual
contact.’’ The court also found, however, based on both
the petitioner’s testimony and his medical records, that
the petitioner ‘‘did, in fact, suffer from various sexually
transmitted diseases’’; (emphasis added); which neces-
sarily would include more than just chlamydia. The
court also concluded, however, that there was no evi-
dence ‘‘as to whether [the victim] did or did not suffer
from a chlamydia infection.’’ The court concluded fur-
ther that, even if it were to ‘‘take the premise that



the petitioner is putting forward, that he, in fact, was
positive for chlamydia in November of 1997, and even
if we assume that the evidence would have shown that
the victim was negative, that still doesn’t go to be exon-
erating.’’ This conclusion was based on Scholand’s testi-
mony that ‘‘there is still a 70 percent chance that the
partner . . . would not be infected. So . . . under the
best case scenario, the evidence of lack of chlamydia
infection on the part of the victim is not what could
colloquially be called a smoking gun. It’s not a block-
buster type of evidence that when presented to the court
clearly makes the court say there’s been a miscarriage
of justice.’’ Acknowledging, however, that the proper
standard is whether the evidence ‘‘undermines the con-
fidence in the conviction,’’ the court stated that it had
not ‘‘heard anything today that would allow me to reach
the conclusion that the conviction is anything other
than reliable.’’

Turning, then, to the issue of the petitioner’s trial
counsel’s performance, the court concluded that there
had not been ‘‘deficient performance.’’ The court based
this conclusion on the findings that, although ‘‘the peti-
tioner did inform . . . Hutcoe that he had had sexually
transmitted diseases . . . the petitioner did not ever
produce any sort of medical record [at the investigatory
stage of his criminal trial] to support that.’’8

II

I turn, first, to the question of whether the petitioner
received effective assistance of counsel at his trial. On
the basis of certain undisputed facts, some of which
the majority does not refer to, I conclude that he did
not. Indeed, in my view this is not even a close call.

It is undisputed that the petitioner absolutely denied
to his trial counsel9 that he had ever sexually assaulted
the victim; during the nearly three year time period in
question he was suffering from, diagnosed with and
treated for at least two venereal diseases, namely, chla-
mydia and gonorrhea; and the petitioner repeatedly
made the point to his counsel that, if he had engaged
in the course of sexual conduct with the victim that
she claimed, she likely would have been infected as
well. In addition, the petitioner testified that he had
told both Hutcoe and Cizik of his history of treatment
for venereal diseases, and he also testified that he had
been treated for those diseases at St. Mary’s Hospital.
Hutcoe’s sole response to this was to tell his indigent
client to provide him with the medical records to sup-
port his claim of innocence. Neither Hutcoe nor Cizik
took the all too simple step of having their client sign
a medical release form and sending it to St. Mary’s
Hospital with a request for the petitioner’s medical
records.10 At no time during their course of representa-
tion of the petitioner did they take a single step toward
even attempting to corroborate with readily available
documentation his statements to them that he had a



history of sexually transmitted diseases, underscored
by him to Hutcoe that this would tend to undermine
the victim’s allegations of repeated sexual intercourse
between the two, and thereby at the least lay the basis
for the jury to entertain a reasonable doubt as to his
guilt. And, of course, not having secured any such docu-
mentation, the petitioner’s trial counsel never raised
the issue of the petitioner’s medical history of sexually
transmitted diseases and, accordingly, did not secure
an expert witness to testify to the likelihood of the
victim’s having contracted such a disease from the peti-
tioner if her allegations were true. This was woefully
ineffective assistance of criminal trial counsel.

Meehan testified that the appropriate standard of per-
formance by a criminal defense counsel would have
required such steps. I do not need that testimony, how-
ever, to conclude that this course of conduct—or,
rather, lack of conduct—on the part of a criminal
defense attorney defending the petitioner in the under-
lying case fell well below the constitutional standard
of effective representation. The contrary conclusion
reached by the habeas court is simply inconceivable
to me.

Assume, for example, that an indigent civil client
comes to an attorney in a simple accident case, telling
his attorney that he had been injured in a car crash and
had been treated in the local hospital emergency room;
and assume that the attorney tells the client, ‘‘Go get
me the hospital records,’’ instead of doing what even
an inexperienced lawyer would know enough to do,
namely, having the client sign a medical release form
for the attorney to secure and review the records. And
assume, further, that the client never does secure the
records and, as a result, when the case comes to trial
it fails because there is no proof of harm to the client.
I would have no difficulty concluding that this would
be gross malpractice on the part of the attorney repre-
senting one who merely seeks damages for his injuries.
Similarly, I have no difficulty concluding that the analo-
gous conduct of the petitioner’s trial counsel consti-
tuted lack of effective assistance of counsel in
representing one whose liberty is at stake. The failure
of his trial counsel to take a single affirmative step to
secure the medical records that, as I will explain, con-
tain corroboration of his history of both chlamydia and
gonorrhea, fell below the standard of performance
required by the constitutional guarantee of effective
representation.

In addition, the failure to engage an expert witness
to testify to the likelihood of an oral, vaginal and anal
sexual partner—two or three times per week for a
period of nearly three years—contracting either chla-
mydia or gonorrhea from an infectious partner, which
failure flowed directly from counsel’s prior lack of con-
stitutionally required conduct, contributed significantly



to the constitutionally deficient performance of the peti-
tioner’s trial counsel. Indeed, the United States Court
of Appeals for the Second Circuit has suggested that
engaging the services of an expert witness may be con-
stitutionally required of defense counsel in a case
involving contested sexual conduct with a minor. See
Lindstadt v. Keane, 239 F.3d 191, 201–202 (2d Cir. 2001).
I need not, and do not, go nearly so far as that in this
case, however, because the evidence presented at the
habeas trial vividly illuminates what such an expert
witness would have added to the petitioner’s criminal
defense. That evidence is the testimony of Grady that
the petitioner had one confirmed case of chlamydia,
and on several occasions throughout the period of 1997
to 1999 presented typical clinical symptoms of and was
diagnosed with and medically treated for both chla-
mydia and gonorrhea. Indeed, the habeas court itself
found, on the basis of both the petitioner’s testimony,
which the court specifically credited, and his medical
records, as noted previously, that the petitioner did in
fact suffer from various sexually transmitted diseases—
which could only mean both chlamydia and gonorrhea,
since those were the only two sexually transmitted dis-
eases disclosed by the evidence. Grady also testified
that the rate of infection for a grown woman would be
40 percent per incident for chlamydia and 50 percent
for gonorrhea, and the rate would be even higher for
someone of the age of the victim. Thus, the failure of
trial counsel to secure an expert witness like Grady
to explain to the jury the medical significance of the
petitioner’s medical history of sexually transmitted dis-
eases, and its likely effect on the victim—if she were
telling the truth about the petitioner’s repeated sexual
assaults on her over a three year period—exacerbated
counsel’s inexplicable failure to secure the medical
records in the first place.11

This brings me to the crux of this appeal, namely,
the habeas court’s conclusion, endorsed by the major-
ity, that the petitioner failed to establish the second
prong of Strickland, namely, prejudice. I turn next to
that conclusion.

III

The habeas court concluded that the petitioner had
failed to establish prejudice resulting from his counsel’s
deficient performance because he had failed to prove
that the victim had not contracted a sexually transmit-
ted disease. This conclusion was based on two factors:
the absence of any medical records of or testimony by
the victim to the effect that she had not contracted a
sexually transmitted disease; and Scholand’s testimony
that, for each sexual contact between an infected male
and a female the transmission rate is 30 percent. I dis-
agree with that conclusion.

I begin this part of the analysis by repeating what I
said at the beginning of this opinion. The petitioner’s



burden, insofar as the prejudice prong of Strickland
was concerned, was not to establish his actual inno-
cence of the crime by clear and convincing evidence.
His burden, instead, was to undermine confidence in
the jury’s verdict, which was necessarily based on its
finding of no reasonable doubt as to his guilt based on
the evidence adduced in the criminal trial. This neces-
sarily means that he had to establish that, had his coun-
sel performed sufficiently rather than deficiently, there
would have been strong enough evidence casting doubt
on the state’s evidence so as to create a lack of confi-
dence in the verdict of no reasonable doubt. Put another
way, the petitioner had to establish that, as a result of
his counsel’s deficient performance, he was deprived
of the opportunity to present to the jury evidence strong
enough to undermine this reviewing court’s confidence
in the jury’s verdict.

In my view, the petitioner has plainly met that burden.
Exercising our plenary scope of review, I conclude that,
had the petitioner’s jury heard the available evidence
of his history of sexually transmitted diseases during
the relevant time period, the lack of evidence that the
victim had contracted any such disease during that
period, which I will discuss, and Grady’s testimony, my
confidence in the reliability of the jury’s verdict would
be undermined.

First, the habeas court’s view of what was before it
was unduly narrow, based on the claims made by the
petitioner and the evidence that he had adduced. Con-
trary to the habeas court’s view that the case revolved
solely around whether the petitioner had chlamydia
in January, 1998, the petitioner’s claims were plainly
broader than that. The victim had testified in the crimi-
nal trial—the transcript of which was presented to the
habeas court, which it had the obligation to examine—
that she and the petitioner had repeated oral, anal and
vaginal intercourse two to three times per week for a
period of nearly three years, beginning in January, 1998,
and ending in October, 2000. Moreover, Grady’s testi-
mony, the petitioner’s medical records and the habeas
court’s own findings, established that the petitioner
suffered from both chlamydia and gonorrhea on multi-
ple occasions throughout 1997, 1998 and 1999. Thus,
the court’s tiny focus on whether the petitioner was
suffering from chlamydia in January, 1998, ignored both
the evidence and its own findings.12 What was before
the habeas court was not limited to the one month of
January, 1998, but the entire nearly three year period
from January, 1998, through October, 2000; and not the
first sexual contact between the two in January, 1998,
but the nearly 300 such contacts from January, 1998,
through October, 2000.13

Second, the jury would have had Grady’s testimony,
contrary to Scholand’s, that there is a transmission rate
of 40 to 50 percent for each sexual contact between an



infected male and a woman, and an even higher rate
for a female of the age of the victim. Moreover, with
this evidence a competent counsel would have been
able to argue to the jury that, although this means that
for each contact the chances of transmission range from
40 to 50 percent—or higher for a young female like the
victim—it is extremely unlikely that every single time
of the nearly 300 such contacts the transmission rate
fell on the negative, rather than the positive, end of the
scale. Put another way, the petitioner’s counsel could
have presented the following persuasive argument:
‘‘Ladies and gentlemen, is it really reasonable to con-
clude that, in the nearly 300 times that the victim says
they had oral, anal and vaginal sexual intercourse, and
keeping in mind that each time there was a higher than
40 or 50 percent chance of transmission, not one of
those times resulted in her contracting the sexually
transmitted disease that the petitioner had? Indeed,
even if we take the state’s evidence that there was a
30 percent chance of transmission each time, is it really
reasonable to conclude that the 30 percent chance did
not materialize in every one of those nearly 300 times?
I suggest that the only proper answer to these questions
is ‘no,’ and I suggest further that this means that there
must be reasonable doubt about the petitioner’s guilt.’’
This argument would have been particularly persuasive
because it would have been based on hard scientific
evidence, rather than, as the state’s case was, princi-
pally on the testimony of the victim, corroborated only
by constancy of accusation testimony and Kanz’ exami-
nation, which corroborated the victim’s statements
about vaginal intercourse but did not corroborate her
statements about anal intercourse.

This necessarily brings me to the issue of whether
there was evidence from which the jury would have
concluded that the victim did not contract a sexually
transmitted disease. I conclude that, in the context of
this case, this issue is really the proverbial red herring.

I readily concede that there was no direct, positive
evidence that she had not contracted a sexually trans-
mitted disease at any time between January, 1998, and
October, 2000. That is, she did not testify at the habeas
hearing, and, with the exception of the petitioner’s testi-
mony; see footnote 12 of this opinion; which the habeas
court was not required to credit, there was no other
evidence, such as her medical records, that addresses
the presence or absence of a sexually transmitted dis-
ease. This evidentiary lacuna is, in my view, far from
fatal to the petitioner’s case.

First, Kanz’ report of her examination and evaluation
of the victim indicates that ‘‘[c]ultures for chlamydia
and GC vaginally were done and an HIV, RPR and Hep
B serum screens were performed.’’ These are obvious
references to sexually transmitted diseases, and the
references to ‘‘chlamydia and GC’’ must be taken as



references to the two sexually transmitted diseases that
the petitioner suffered from, namely, chlamydia and
gonorrhea. See footnotes 5 and 6 of this opinion. In her
report she also recommended ‘‘[f]ollow-up here pending
further disclosure that may warrant further evaluation.’’
Second, the criminal trial record is bereft of any evi-
dence that the victim ever suffered from a sexually
transmitted disease.

In light of the cultures taken from the victim, Kanz’
recommendation for follow-up in the event of ‘‘further
disclosure that may warrant further evaluation,’’ and
the absence of any evidence of any such further follow-
up for additional treatment of the victim, it is blinking
at reality to think that she may have in fact had a
sexually transmitted disease. Put another way, had any
such culture come back positive for either chlamydia
or gonorrhea being present in the very young victim,
the state would surely have asked for a physical exami-
nation or access to the medical records of the petitioner
as additional proof of his guilt. Thus, this is the prover-
bial case immortalized in Sir Arthur Conan Doyle’s
famous story, ‘‘Silver Blaze,’’ in which Sherlock Holmes
solves the mystery because the dog did not bark. See
Perkins v. Freedom of Information Commission, 228
Conn. 158, 180 n.3, 635 A.2d 783 (1993) (Borden, J.,
concurring). This record can only be reasonably con-
strued as demanding the inference that the victim did
not contract any sexually transmitted disease, and that
inference, in turn, would have cast serious doubt about
the reliability of her testimony that she engaged in sex-
ual intercourse with the petitioner nearly 300 times over
a nearly three year period. At the least, the petitioner
would have been able to argue that, absent such evi-
dence brought forth by the state, there was powerful
reason to find reasonable doubt about her testimony.

Finally, I note that the state’s case was far from over-
whelming. It rested almost entirely, for purposes of
substantive evidence, on the testimony of the victim,
supplemented by several constancy of accusation wit-
nesses. The only nonconstancy evidence supporting
that testimony was Kanz’ examination of her, which
did corroborate vaginal but did not corroborate anal
intercourse.

In sum, I conclude that the petitioner’s trial counsel
were deficient in their performance and that those defi-
ciencies undermine confidence in the reliability of the
verdict of guilty. I therefore would reverse the judgment
of the habeas court and remand the case with direction
to grant the writ of habeas corpus for a new trial.

1 Apparently by oversight, the record produced for the habeas trial, which
purported to be the full transcript of the criminal trial, does not contain the
transcript of the morning session of March 5, 2003, when, I infer, both
Rickevicius and Judith Kanz, a pediatric forensics specialist, testified. None-
theless, summaries of the testimony of both Rickevicius and Kanz appear
in the reported opinion of the petitioner’s direct appeal. See State v. Ander-
son, 86 Conn. App. 854, 871–73, 864 A.2d 35, cert. denied, 273 Conn. 924,
871 A.2d 1031 (2005). I therefore consider it appropriate to include this



testimony in my summary.
2 See footnote 1 of this opinion.
3 The petitioner was first represented by attorney Jeffrey Hutcoe, formerly

of the Waterbury public defender’s office. Shortly before trial, attorney John
Cizik of the same office took over the file and tried the case. Nothing in
this case turns on the fact of this change of representation, and the respon-
dent, the commissioner of correction, does not claim to the contrary. I,
therefore, refer to either or both Hutcoe and Cizik as the petitioner’s trial
counsel.

4 Cizik did not deny that the petitioner had told him of his history of
sexually transmitted diseases; he testified that he did not recall whether
the petitioner had done so.

5 ‘‘Gonococcal’’ urethritis describes an infection of the urethra associated
with gonorrhea. Stedman’s Medical Dictionary (27th Ed. 2000) pp. 764, 1914.

6 ‘‘Nongonococcal’’ urethritis is defined as ‘‘not resulting from gonococcal
infection; venereally transmitted chlamydia . . . is the most common
cause.’’ Stedman’s Medical Dictionary (27th Ed. 2000) p. 1914.

7 The transcript uses the word ‘‘mature,’’ but I have taken the liberty of
correcting what, from the context, I conclude must be a mistaken transcrip-
tion of what Grady said.

8 In this regard, the court also stated that it had not ‘‘received into evidence
any of the voluminous notes that are alleged to have been prepared by . . .
Hutcoe, so I cannot make any finding of fact as to whether . . . Hutcoe
had noted that in his notes that were passed on to . . . Cizik for the repre-
sentation of the [petitioner] in the criminal trial.’’ It is difficult for me to
make sense of the relevance of this statement because it seems to assume
that the petitioner had the burden to establish not only that he told his first
counsel, Hutcoe, of his medical history, but that it was his burden to establish
that his first counsel transmitted the necessary information for his defense
to his second counsel. In any event, I have disregarded this statement
because, as I noted previously; see footnote 3 of this opinion; the respondent
does not rely on any distinction between the obligations and performances
of either Hutcoe or Cizik.

9 See footnote 4 of this opinion.
10 As I discuss in part III of this opinion concerning the prejudice prong

of Strickland, had they done so they would have discovered a history of
numerous medical diagnoses of both chlamydia and gonorrhea.

11 The respondent argues that this court should disregard the petitioner’s
reliance in this appeal on his criminal trial counsel’s alleged failure to consult
with any experts, on the ground that those allegations were abandoned at
the habeas corpus trial where ‘‘the petitioner presented no factual basis for
such claims or otherwise explored these issues with counsel.’’ I disagree.
Meehan testified, in response to a hypothetical question embodying the
essential factual claims of the petitioner, that ‘‘it’s incumbent [on the petition-
er’s attorney] to obtain a medical expert who is going to come into court
and testify that under those circumstances, unless the child was infected,
this gentleman could not have been the one who had assaulted that child.’’

The respondent also asserts that the petitioner never established in the
habeas court that his criminal trial counsel had not consulted with ‘‘medical
experts who could have helped to establish his innocence or to undermine
the evidence submitted by the state.’’ It is true that, as the respondent
asserts, in the habeas court neither Cizik nor Hutcoe was asked specifically
whether he consulted with medical experts during the course of their repre-
sentation of the petitioner in the criminal trial. That minor evidentiary lacuna
is not, however, fatal to my review of the petitioner’s claim. From the entirety
of the petitioner’s testimony and both Hutcoe’s and Cizik’s testimony, the
inference is not only permissible, but, in my view, for all practical purposes
virtually inescapable, that neither Hutcoe nor Cizik consulted an expert in
the course of representing the petitioner in the criminal trial. In addition,
it is clear from the petitioner’s final oral argument in the habeas court that
he did not abandon any such claim.

The petitioner testified—and I do not understand the respondent to chal-
lenge—that, at his first contact with Hutcoe, he told Hutcoe that he had
had ‘‘various venereal diseases’’—both chlamydia and gonorrhea—since
approximately 1995, when he was nineteen years old, and that he had not
sexually assaulted the complaining witness. Hutcoe testified in general as
follows. The petitioner had ‘‘[a]bsolutely denied’’ that he had sexually
assaulted the complaining witness. Early on during Hutcoe’s representation
of the petitioner, the petitioner told him that he had sexually transmitted
diseases, and on numerous occasions the petitioner made ‘‘the point . . .
that [the victim] would have [them], too.’’ Hutcoe’s only response to this



information was to tell the petitioner to secure, on his own, his medical
records to prove that he had had such diseases during the time in question.
In response to a question regarding whether what the petitioner had told
him would ‘‘factor into how [he would] handle the case,’’ Hutcoe testified
that ‘‘I couldn’t get to the step of [the] analysis because I never got anything,
which made me a little concerned. I wasn’t sure whether it was true [or]
not. I didn’t doubt it, but my whole point was, [‘give me something’]. That’s
what we need to know. You need to get me something from your doctor
so I know privately . . . what we’re dealing with. And I never got that, so
I never got as far as incorporating it into the case in any way.’’ (Empha-
sis added.)

Cizik testified in general as follows. He took over the file from Hutcoe
shortly before jury selection. He reviewed all of Hutcoe’s ‘‘voluminous’’
notes on the case. He did not recall the petitioner telling him of a history
of sexually transmitted diseases and did not recall having any knowledge
of such a history at the time of the criminal trial. He had no practice of
asking clients in sexual assault cases about whether they had a history of
sexually transmitted diseases. Although he did not speak before trial with
Kanz, the state’s pediatric forensics expert, he did see her report, which,
as I discussed in part I B of this opinion, indicated that the complaining
witness was tested for both chlamydia and gonorrhea, and he did not attempt
to subpoena the victim’s medical records because he believed he had no
legal basis to do so.

In oral argument at the close of the evidence in the habeas case, the
petitioner’s counsel specifically referred to the fact that the petitioner had
a history of sexually transmitted diseases, which his trial counsel did nothing
to verify; to Meehan’s testimony that the applicable standard required a
diligent investigation of both the client’s personal medical history and ‘‘how
that medical history may affect any defenses there may be in the case’’; and
to the fact that had Hutcoe and Cizik performed properly in that regard
‘‘[t]here . . . would be very potent evidence . . . to present to a jury, what-
ever these statistics are, 30 percent, 40 percent.’’ These arguments can be
reasonably heard only as references to the need for trial counsel to have
secured the petitioner’s medical records and employed an expert, such as
Grady, to interpret and opine on them for the jury’s benefit.

12 Also, contrary to the court’s statement that there was no evidence before
it that the victim had not contracted chlamydia, there was such evidence.
The petitioner had testified that, to his knowledge, the victim had never
contracted any venereal disease. It is true, of course, that the habeas court
was not required to credit this testimony, but the court’s statement does
demonstrate a mischaracterization of the evidence before it.

13 This is a conservative calculation. I have taken the victim’s testimony
of sexual contact of two to three times per week at its lower end, and
multiplied it by the 147 weeks from January, 1998, through October, 2000.
Of course, taking the victim’s testimony at its higher estimate, there would
have been more than 400 such contacts.


