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Opinion

LAVINE, J. The petitioner, Troy S. Thomas, appeals
from the judgment of the trial court denying his petition
for a new trial.1 On appeal, the petitioner claims that
the trial court improperly (1) granted the motion to
strike filed by the respondent, the state of Connecticut,
and (2) denied his petition for a new trial. We affirm
the judgment of the trial court.

The following procedural history and facts provide
an overview of the events that give rise to this appeal.
On July 23, 2003, the petitioner was arrested in the
vicinity of 57 Belden Street in Hartford. Evidence was
presented to a jury, which, on September 22, 2004, found
the petitioner guilty of ‘‘possession of narcotics with
the intent to sell in violation of General Statutes § 21a-
278 (b), possession of a controlled substance with the
intent to sell within 1500 feet of a school in violation
of General Statutes § 21a-278a (b), possession of narcot-
ics in violation of General Statutes § 21a-279 (a) and
possession of narcotics within 1500 feet of a school in
violation of General Statutes § 21a-279 (d).’’ State v.
Thomas, 96 Conn. App. 578, 579, 901 A.2d 76, cert.
denied, 280 Conn. 912, 908 A.2d 542 (2006). The petition-
er’s conviction was upheld on appeal to this court.2

Id., 589.

During the course of the trial on the July, 2003
charges, held in September, 2004, two Hartford police
detectives, Alfred Henderson and Nathaniel Ortiz
(detectives), testified about the petitioner’s prior
uncharged misconduct concerning his involvement
with illegal drugs to prove knowledge and intent.3 Id.,
581–82. In October, 2004, after the jury found the peti-
tioner guilty, but before he was sentenced, the petition-
er’s trial counsel, Jeremy N. Weingast, learned that Ortiz
was under investigation for falsifying information in
search warrant affidavits. Weingast filed a motion for
a new trial, which the court, Keller, J., denied, indicating
that General Statutes § 52-270 was the appropriate
means by which to seek a new trial. Judge Keller sen-
tenced the petitioner to eleven years imprisonment.
Id., 579.

In October, 2003, the petitioner again was arrested
and charged with various drug offenses. Jury selection
on those charges commenced in April, 2005, but the
panel was never sworn in. The state filed a motion to
introduce uncharged misconduct evidence to prove the
petitioner’s intent to possess and sell drugs.4 The peti-
tioner filed a motion to suppress, which Judge Keller
denied. The petitioner elected to enter a plea of nolo
contendere on April 26, 2005, in order to appeal from
the denial of his motion to suppress.5 The court, D’Ad-
dabbo, J., sentenced the petitioner to a term of imprison-
ment concurrent with the sentence he was serving for
his conviction of the crimes he committed in July, 2003.



With regard to the detectives who testified as to the
petitioner’s prior uncharged misconduct in the Septem-
ber, 2004 trial, police department investigations
revealed that they were involved in criminal activity
themselves. Ortiz had falsified information in a search
warrant affidavit and was indicted before the petitioner
was sentenced for the July, 2003 crimes. On April 8,
2008, Ortiz pleaded guilty under the Alford doctrine6 to
a charge of making a false statement in the second
degree. In January, 2006, Henderson also was arrested
and charged in a ten count information with larceny in
the first degree, forgery in the second degree, tampering
fabricating physical evidence and tampering with a wit-
ness. On October 26, 2007, he entered a written plea
of nolo contendere to one of court of forgery in the
second degree and was sentenced on February 4, 2008.

In 2007, the petitioner filed a pro se petition for a new
trial. Appointed counsel subsequently filed an amended
petition on January 22, 2009. In count one, the petitioner
sought a new trial pursuant to his conviction after a
jury trial on the July, 2003 crimes, and, in count two,
a new trial pursuant to his having entered a plea of
nolo contendere to one of the October, 2003 crimes
with which he had been charged. The respondent filed
a motion to strike count two of the petition. The court,
Hon. John F. Mulcahy, Jr., judge trial referee, granted
the motion to strike. Thereafter, the parties tried the
first count of the petition to Judge Mulcahy, who denied
the petition for a new trial in a lengthy and thorough
memorandum of decision. See Thomas v. State, 52
Conn. Sup. 69, A.3d (2009). The court granted
the petitioner’s request for certification to appeal filed
pursuant to General Statutes § 54-95 (a).7 This appeal
followed. Additional facts will be set forth as needed.

I

The petitioner first claims that the court improperly
(1) granted the respondent’s motion to strike count two
of his petition for a new trial and (2) denied his motion
to reconsider and replead. We disagree.

A

The resolution of the petitioner’s claim that the court
improperly granted the motion to strike count two of
his petition turns largely on the distinction between a
trial and the presentation of evidence.8 With regard to
the petitioner’s conviction of one of the crimes with
which he had been charged in the October, 2003 inci-
dent, the petitioner pleaded nolo contendere; no evi-
dence was presented regarding those crimes.
Consequently, there was no evidentiary record available
for the court to compare with what the petitioner claims
is newly discovered evidence regarding the criminal
conduct of the detectives who testified at the Septem-
ber, 2004 trial. See Shabazz v. State, 259 Conn. 811,
822, 792 A.2d 797 (2002). The petitioner’s claim there-



fore fails.

Count two of the petitioner’s amended petition
alleges, in relevant part, that trial on the October, 2003
charges commenced on April 25, 2005. After the peti-
tioner’s motion to suppress was denied, he ‘‘entered a
plea of [n]olo [c]ontendere so that he could take an
appeal on the suppression issue.’’ He also alleged that
during that trial, Ortiz was under investigation for fabri-
cating evidence in an unrelated case involving drug
charges. Ortiz was arrested and pleaded guilty to fabri-
cating evidence in May, 2008.

In January, 2006, the Hartford police department
arrested Henderson for criminal activity dating to 2000,
in which he took money intended to compensate confi-
dential informants. Henderson pleaded guilty to crimi-
nal charges in February, 2008. The petitioner also
alleged that at the time the detectives testified in Sep-
tember, 2004, he was aware that the testimony given
by Ortiz and Henderson was false, but that he was
unable to impeach their testimony because he did not
know of their criminal wrongdoing. The petitioner
claimed that, if the jury had not found him guilty of the
July, 2003 charges, he would have been in a superior
position to bargain and decide whether to go to trial
on the October, 2003 charges.9 The petitioner alleged
that the jury’s verdict was unjust, but as a result of the
guilty verdict, he entered a plea on the October, 2003
charges. He further alleged that he discovered the detec-
tives’ criminal activities subsequent to the jury’s verdict
and that he could not have discovered the criminal
activities sooner.

The petitioner alleged that there was evidence that
Henderson was falsifying information for a substantial
period of time both prior to and subsequent to the
petitioner’s convictions. He alleged that he would not
have pleaded nolo contendere to one of the October,
2003 charges but for his conviction on the July, 2003
charges that were the result of tainted testimony given
by Ortiz and Henderson. But see footnote 9 of this
opinion. On the basis of newly discovered evidence
regarding the detectives’ criminal conduct, the peti-
tioner sought a new trial.

The respondent filed a motion to strike count two of
the amended petition, claiming that the allegations it
contained were legally insufficient and failed to state
a claim on which relief could be granted. The respon-
dent also claimed that the prayer for relief as to count
two is legally insufficient, and finally, that the petition
improperly joins two causes of action that cannot prop-
erly be united.10 The petitioner objected to the motion
to strike.

The court granted the respondent’s motion to strike
count two of the petition in a memorandum of decision
issued March 17, 2009. The court found that the petition



failed to allege any newly discovered evidence per-
taining to the petitioner’s plea conviction, as required
by § 52-270. The allegations of count two refer to the
police department investigations, arrests and convic-
tions of Ortiz and Henderson, which pertain to the peti-
tioner’s jury conviction on the July, 2003 charges. The
petition does not allege that either Ortiz or Henderson
had a role in the investigation that led to the petitioner’s
arrest in October, 2003, or testified in relation to the
charge brought in connection with that incident. More-
over, count two does not allege that Ortiz or Henderson
would have testified at trial had there been a trial on
those charges. The court concluded that the newly dis-
covered evidence concerning the detectives’ criminal
conduct could not have been used to impeach their
testimony on the October, 2003 charges. The petition
does not allege that either Ortiz or Henderson was in
any way involved in the October, 2003 charges or the
petitioner’s plea of nolo contendere.

The court found that the petitioner sought to create
a nexus between the jury trial conviction and the plea
conviction on the basis of the concurrent sentences.
The court concluded, however, that the circumstance of
concurrent sentences did not render count two legally
sufficient. Count two addresses a separate and distinct
matter from count one and each case was resolved in
a different manner. The court noted that to decide the
issues raised in the petition, it had to consider the new
evidence concerning Ortiz and Henderson in the con-
text of the evidence presented at a trial on the October,
2003 charges and determine whether the new evidence
probably would have yielded a different result. See Sha-
bazz v. State, supra, 259 Conn. 827. In the prosecution
of those charges, however, there was no trial. Moreover,
no evidence was presented. The petitioner entered a
nolo contendere plea. The court also concluded that the
amended petition lacked any specific factual allegations
that Ortiz or Henderson were involved, or would have
been involved, in the October, 2003 charges. The court
ultimately concluded that because the petitioner failed
to plead any allegations concerning newly discovered
evidence directly related to count two, he failed to state
a claim on which relief can be granted.

The court also concluded that the petitioner’s prayer
for relief is legally insufficient. In its motion to strike,
the respondent asserted that the petitioner did not have
a trial at which evidence was presented on the charges
related to the October, 2003 charges and the petitioner
is not entitled to a new trial under § 52-270. Practice
Book § 10-39 ‘‘allows for a claim for relief to be stricken
only if the relief sought could not be legally awarded.’’
Pamela B. v. Ment, 244 Conn. 296, 325, 709 A.2d 1089
(1998). At oral argument on the motion to strike, the
petitioner conceded that to obtain a trial on the charges
related to count two, the court first would have to
vacate his plea on the basis of its not having been



knowingly made. The petitioner also conceded that
count two of the petition does not fall under § 52-270
because there was no trial on the October, 2003
charges.11

The court noted that when ruling on a petition for a
new trial, the court ‘‘must always consider the newly
discovered evidence in the context of the evidence pre-
sented in the original trial.’’ Shabazz v. State, supra,
259 Conn. 827. The petition does not allege that there
was a trial on the October, 2003 charges. The only
proceeding in which evidence was presented concerned
the petitioner’s motion to suppress and the petition
does not allege that Ortiz or Henderson testified at the
suppression hearing. In view of the fact that there was
no trial, and, thus, no evidence was presented, the court
concluded that it was unable to make the evidentiary
comparison required by Shabazz. For this reason, the
court concluded the petitioner’s prayer for a new trial
is legally insufficient.

‘‘The standard of review in an appeal from the grant-
ing of a motion to strike is well established. Because
a motion to strike challenges the legal sufficiency of a
pleading and, consequently, requires no factual findings
by the trial court, our review . . . is plenary. . . . We
take the facts to be those alleged in the complaint that
has been stricken and we construe the complaint in the
manner most favorable to sustaining its legal suffi-
ciency. . . . Thus, [i]f facts provable in the complaint
would support a cause of action, the motion to strike
must be denied. . . . [A] motion to strike is essentially
a procedural motion that focuses solely on the plead-
ings. . . . It is, therefore, improper for the court to
consider material outside of the pleading that is being
challenged by the motion.’’ (Citation omitted; internal
quotation marks omitted.) Dlugokecki v. Vieira, 98
Conn. App. 252, 256, 907 A.2d 1269, cert. denied, 280
Conn. 951, 912 A.2d 483 (2006). ‘‘For the purpose of
ruling upon a motion to strike, the facts alleged in a
complaint, though not the legal conclusions it may con-
tain, are deemed to be admitted. . . . A motion to
strike is properly granted if the complaint alleges mere
conclusions of law that are unsupported by the facts
alleged.’’ (Citation omitted; internal quotation marks
omitted.) Metcoff v. Lebovics, 123 Conn. App. 512, 516,
2 A.3d 942 (2010).

Section 52-270 (a) provides in relevant part: ‘‘The
Superior Court may grant a new trial of any action that
may come before it, for mispleading, the discovery of
new evidence or want of actual notice of the action to
any defendant or of a reasonable opportunity to appear
and defend, when a just defense in whole or part existed
. . . .’’ (Emphasis added.) The statute applies to crimi-
nal as well as civil actions. See Hamlin v. State, 48
Conn. 92, 93–94 (1880) (newly discovered evidence).

On appeal here, the petitioner has argued that ‘‘the



court focused on allegations about Ortiz and Hender-
son’s direct involvement in a hypothetical trial of the
plea case which it deemed should have been made but
were lacking.’’ He contends that the court accepted the
respondent’s position that Ortiz and Henderson had
nothing to do with his conviction pursuant to his nolo
contendere plea to one of the October, 2003 charges.
The petitioner also argues that the court erroneously
concluded that there had to be a trial in order for a
new trial to be granted. In support of his position, the
petitioner notes that § 52-270 does not provide that a
petition for a new trial may be granted only where there
has been a prior trial. He relies on the language of the
statute that permits a court to grant a new trial for
mispleading, want of actual notice of the action, want
of a reasonable opportunity to appear and defend when
a just defense existed. The respondent rebuts the peti-
tioner’s argument by pointing out that the petition for
a new trial is grounded only in a claim for newly discov-
ered evidence. We agree with the respondent and will
address only the ground of newly discovered evidence
to resolve the petitioner’s claim.12

In this instance, the court properly found that there
was no prior trial and thus there was no evidence to
compare with the newly discovered evidence and thus,
no way to gauge the probable effect it would have on
the outcome of a new trial. Nonetheless, the petitioner
contends that, if he were granted a new trial, the out-
come would be different because he would not have
pleaded nolo contendere had he known of the detec-
tives’ criminal conduct, which he would have used to
impeach their credibility at trial. But see footnote 9.
Although the petitioner acknowledges that a plea may
not be withdrawn following sentencing; see Practice
Book § 39-26; he relies on a habeas corpus case alleging
ineffective assistance of trial counsel for the proposi-
tion that a plea may be set aside after sentencing pursu-
ant to Practice Book § 39-27 (4) (ineffective assistance
of counsel). See Johnson v. Commissioner of Correc-
tion, 285 Conn. 556, 571–72, 941 A.2d 248 (2008).
Although the petitioner is correct that a plea may be
set aside when a criminal defendant has been denied
the effective assistance of counsel, the test applied in
such a petition for a writ of habeas corpus is that estab-
lished in Strickland v. Washington, 466 U.S. 668, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984) (counsel’s perfor-
mance fell below acceptable standards and petitioner
prejudiced by deficient performance). To be granted a
new trial on the basis of newly discovered evidence,
the petitioner must meet, not the Strickland test, but
the Asherman test. See Asherman v. State, 202 Conn.
429, 434, 521 A.2d 578 (1987).

We conclude that because the petitioner pleaded nolo
contendere to one of the charges arising from his arrest
in October, 2003, there was no evidentiary record with
which the court could have compared the petitioner’s



alleged newly discovered evidence, as there was no
trial. The court, therefore, properly granted the respon-
dent’s motion to strike count two of the petition.13

B

The petitioner also claims that the court improperly
denied his motion to reconsider, depriving him of a
meaningful opportunity to replead. We do not agree.

The following facts are relevant to the petitioner’s
claim. The respondent filed a motion to strike count
two of the amended petition on December 12, 2008,
and the petitioner filed an objection thereto on February
23, 2009. The court heard oral argument on the motion
to strike on February 25, 2009, and issued a memoran-
dum of decision on March 17, 2009. On March 18, 2009,
the petitioner filed a supplemental memorandum of law
in support of his objection to the motion to strike,
which did not reach the court prior to its issuing its
memorandum of decision. The petitioner then filed a
motion for reconsideration, contending that the court
mistakenly concluded that count two contained no alle-
gation that either Ortiz or Henderson ‘‘had any role in
the investigation that led to the petitioner’s arrest and
prosecution in that case.’’ The court granted the motion
for reargument. At the time of reargument, the peti-
tioner placed into evidence a copy of the respondent’s
motion to introduce uncharged misconduct evidence
at a trial on the October, 2003 charges, which indicated
that Henderson may testify about the petitioner’s prior
uncharged misconduct. The petitioner’s counsel offered
an oral motion that count two of the amended petition
be amended to allege that ‘‘Officer Henderson was
involved’’ in both cases. Following reargument, the
court affirmed its decision to strike count two of the
amended petition, stating that, although Henderson was
a proposed witness, that fact did not change the fact
that there was no trial and that Henderson was not a
proposed witness with regard to the respondent’s case-
in-chief on the October, 2003 charges.14

II

As to the court’s denying his petition for a new trial
on the July, 2003 charges, the petitioner claims that the
court (1) applied the wrong standard when deciding
the fourth prong of the Asherman test and (2) if this
court disagrees with his first claim, the court abused
its discretion under the fourth prong of Asherman. We
conclude that the court did not apply the wrong stan-
dard and did not abuse its discretion when applying
the fourth prong of Asherman. The petitioner’s claims
therefore fail.

Count one of the petitioner’s amended petition for a
new trial concerns the conviction after a jury trial on
the July, 2003 charges. The facts reasonably found by
a jury were set out in the petitioner’s direct appeal to
this court. ‘‘On July 23, 2003, at approximately 7:30 p.m.,



after receiving numerous calls concerning illegal drug
activity outside 57 Belden Street in Harford, members
of the Hartford police department’s vice and narcotics
unit engaged in a surveillance of that location. The
building at 57 Belden Street is within 1500 feet of
Thomas J. Quirk Middle School, a public secondary
school at which the [petitioner] was not a student.
Among those conducting surveillance were Officer
Anthony Martinez and Detective Deborah Scates, who
watched the front of the 57 Belden Street building from
a parked, unmarked car approximately 100 yards away.
Martinez and Scates observed three men, later identi-
fied as Craig Counsel, Julian Bernie and the [petitioner]
standing outside that location. Counsel, Bernie and the
[petitioner] were all approached, approximately ten
times during the course of the surveillance, by what
appeared to be drug-dependent individuals. Each indi-
vidual who approached the three men would engage in
a brief conversation with them outside the building and
then would be escorted into the building by one of the
three men, while the other two men remained outside
acting as lookouts. Counsel, Bernie and the [petitioner]
would take turns taking the individuals into the building
or acting as lookouts. The [petitioner] entered the build-
ing twice with suspected drug-dependent individuals.

‘‘On the basis of their training and experience, Marti-
nez and Scates believes that the three men were using
the hallway of 57 Belden Street to conduct narcotic
sales and, therefore, sent a radio transmission to the
other unit members to move in. Upon approaching the
[petitioner], Martinez saw him throw a plastic bag con-
taining a white rock like substance underneath a motor
vehicle. A chemist with the state toxicology laboratory
later determined the substance thrown to be 25.1 grams
of cocaine.

‘‘At the time of arrest, the [petitioner] had $25 on his
person, Counsel had $170 on his person and Bernie had
$352 on his person. Additionally, Bernie dropped bags
of narcotics when he stood up. Martinez and Scates
testified that some drug dealers have one person hold
the drugs and another hold the cash to minimize profit
loss if they are stopped by police.’’ (Internal quotation
marks omitted.) State v. Thomas, supra, 96 Conn.
App. 579–81.

Prior to trial, the state filed a motion to introduce
evidence of the petitioner’s prior uncharged miscon-
duct. After a hearing on the motion, Judge Keller
granted the state’s motion. Id., 581. Henderson and Ortiz
testified as to the uncharged misconduct during the
September, 2004 trial.

Henderson, who was with the major crimes division
of the Hartford police department, testified about a
February, 1999 incident. ‘‘[O]n February 19, 1999, at
approximately 6:30 p.m., while he was checking the
hallways of 57 Belden Street for illegal drug activity,



he observed the [petitioner] standing in the hallway
staring at the palm of his hand. In his hand, the [peti-
tioner] was holding a plastic bag containing a white
rock like substance, which Henderson immediately
identified as crack cocaine and which later tested posi-
tive for cocaine. Henderson asked the [petitioner] to
give him the plastic bag, and the [petitioner] complied.
The [petitioner] also had $45 on his person. The [peti-
tioner] and Henderson engaged in a conversation and
the [petitioner] responded that ‘he was selling to stay
alive.’ The [petitioner] told Henderson that the crack
cocaine was worth approximately $200, and Henderson
testified that the amount of crack cocaine in the plastic
bag was more than an amount typically carried for
personal use. . . .

‘‘Ortiz, with the Hartford police department’s vice
and narcotics division, testified concerning an incident
that occurred on December 17, 2003. In response to
numerous complaints from the property owner and resi-
dents, Ortiz and fellow officers executed a search and
seizure warrant for 59 Belden Street, identifying Coun-
sel as one of the targets and the [petitioner] as one of
the associates. After announcing their presence and
receiving no answer, the police forced entry into two
apartments simultaneously. The [petitioner] and Coun-
sel, who were in one of the subject apartments, left
that apartment via the fire escape and attempted to
enter the other apartment, but were detained by the
police. The [petitioner] had a couple of ‘8-balls,’ which
were one-eighth ounce chunks of crack cocaine, and
$197 on his person. Ortiz testified that an 8-ball is not
for personal use and that street level drug dealers usu-
ally will carry at least one 8-ball and break off chunks
to sell individually.’’ Id., 581–82.

As previously stated, Henderson and Ortiz later were
arrested, entered pleas and were sentenced to prison.
In count one of his amended petition, the petitioner
alleged that the ‘‘testimony of . . . Ortiz and Hender-
son was critical to the State’s case against [the] peti-
tioner on drug charges and related to drug evidence.
Both of the [witness/officers’] criminal involvement
involved drug evidence fabrication and manipulating
confidential informant funds as well as manipulating
confidential informants in drug related cases.’’

Following a hearing, Judge Mulcahy applied the Ash-
erman test to the evidence presented.15 The test for
determining whether a new trial should be granted for
newly discovered evidence was set forth in Asherman
v. State, supra, 202 Conn. 434. ‘‘The petitioner must
demonstrate, by a preponderance of the evidence, that:
(1) the proffered evidence is newly discovered, such
that it could not have been discovered earlier by the
exercise of due diligence; (2) it would be material on
a new trial; (3) it is not merely cumulative; and (4) it
is likely to produce a different result in a new trial.’’



Id. ‘‘[A] court’s decision on the petition should be guided
by the more general principle that a new trial will be
warranted on the basis of newly discovered evidence
only where an injustice was done and whether it is
probable that on a new trial a different result would
be reached. . . . [I]t is solely within the discretion of
the trial court to determine, upon examination of both
the newly discovered evidence and that previously pro-
duced at trial, whether the petitioner has established
substantial grounds for a new trial.’’ (Citations omitted;
internal quotation marks omitted.) Shabazz v. State,
supra, 259 Conn. 821–22. ‘‘The [petitioner] must per-
suade the court that the new evidence he submits will
probably, not merely possibly, result in a different ver-
dict at a new trial . . . . It is not sufficient for him to
bring in new evidence from which a jury could find him
not guilty—it must be evidence which persuades the
judge that a jury would find him not guilty.’’ (Empha-
sis in original; internal quotation marks omitted.) Id.,
823.

‘‘New trials are not granted upon newly discovered
evidence which discredits a witness unless the evidence
is so vital to the issues and so strong and convincing
that a new trial would probably produce a different
result. . . . The basic question which the trial court
has to decide is whether upon all the evidence an injus-
tice had been done. In deciding this question, the court
has the exercise of sound legal discretion, and its action
cannot be disturbed unless this discretion has been
abused.’’ (Citations omitted.) Turner v. Scanlon, 146
Conn. 149, 163, 148 A.2d 334 (1959). ‘‘One reason why
new trials will not be granted for newly-discovered evi-
dence affecting character, is that the jury may believe
the witness notwithstanding the impeachment; while
an independent fact tending to discredit a witness might
have much more weight with the jury.’’ Husted v. Mead,
58 Conn. 55, 63, 19 A. 233 (1889). Judge Mulcahy con-
cluded that the first three prongs of the Asherman test
had been satisfied, but the fourth had not.

A

The petitioner claims that the court applied the wrong
standard to the fourth prong of the Asherman test, i.e.,
‘‘it is likely to produce a different result in a new trial.’’
Asherman v. State, supra, 202 Conn. 434. We disagree.

Ordinarily, appellate courts ‘‘review a trial court’s
decision with respect to a petition for a new trial for
an abuse of discretion.’’ Shabazz v. State, supra, 259
Conn. 820. When, however, the claim questions whether
the court applied the appropriate standard, a question
of law is raised to which the plenary standard applies.
Adams v. State, 259 Conn. 831, 839, 792 A.2d 809 (2002).

The petitioner bases his claim on the following words
used by the court. ‘‘It is my view that the aforesaid
evidence, in its entirety, if accepted by a new jury, along



with the reasonable inferences that could be drawn
therefrom, would permit such jury, under the required
standard of proof (beyond a reasonable doubt), to find
intent to sell, knowing possession, and noncoincidental
presence, without any additional proof of ‘other
crimes.’ ’’ The petitioner claims those words represent
the court’s ultimate conclusion and demonstrate that
the court applied an analysis akin to a claim of suffi-
ciency of the evidence. We disagree with the petitioner’s
claim as the language at issue is taken out of context
and does not represent the court’s ultimate conclu-
sion.16 When ruling on appellate claims, we read a trial
court’s memorandum of decision in its entirety. See,
e.g., Moasser v. Becker, 121 Conn. App. 593, 595, 996
A.2d 1200 (2010); In re G.S., 117 Conn. App. 710, 719,
980 A.2d 935, cert. denied, 294 Conn. 919, 984 A.2d
67 (2009).

On the basis of our plenary review of the court’s
memorandum of decision, we conclude that, not only
was the court fully aware of the standard to be applied
pursuant to the fourth prong of the Asherman test, but
also, that it properly applied the standard in this case.
The court set out the standard as follows: ‘‘Shabazz v.
State, supra, [259 Conn. 827–28] and Adams v. State,
supra, [259 Conn. 838] . . . indicate that likely to pro-
duce a different result rises to the higher level of proba-
bly would [not could] yield a different result. . . . A
petitioner must persuade the court that the new trial
evidence . . . will probably, not merely possibly,
result in a different verdict at a new trial . . . . It is
not sufficient . . . to bring in new evidence from which
a jury could find him not guilty . . . it must be evidence
which persuades the judge that a jury would find him
not guilty.’’ (Citations omitted; emphasis in original;
internal quotation marks omitted.) ‘‘It is axiomatic that
the court, in reaching its determination on a petition for
a new trial, must always consider the newly discovered
evidence in the context of the evidence presented at
the original trial. Adams v. State, supra, [838]; Shabazz
v. State, supra, [827] . . . .’’ (Citation omitted.)

After reviewing the evidence presented at the Sep-
tember, 2004 trial on the July, 2003 charges and consid-
ering the position of both parties,17 the court found that
the newly discovered evidence concerning Ortiz and
Henderson met the first three prongs of the Asherman
test. The court, however, agreed with the state that on
the basis of the testimony and exhibits presented at the
September, 2004 trial, notwithstanding the absence of
testimony from Ortiz and Henderson, the jury would
find the petitioner guilty. The court then stated, includ-
ing the language to which the petitioner takes excep-
tion: ‘‘It is my view that the aforesaid evidence,18 in
its entirety, if accepted by a new jury, along with the
reasonable inferences that could be drawn therefrom,
would permit such jury, under the required standard
of proof (beyond a reasonable doubt), to find intent to



sell, knowing possession, and noncoincidental pres-
ence, without any additional proof of ‘other crimes.’
Additionally, while acknowledging that the [s]tate’s wit-
nesses were thoroughly cross-examined, and accepting
the defense testimony for present purposes, I am unable
to conclude that the evidence presented by the [s]tate
at the trial was controverted to such a degree (if, at
all) that on a new trial, without ‘other crimes’ evidence,
it is probable the result would be different.

‘‘Additionally, considering the newly discovered evi-
dence in the context of an unlikely scenario in which
Ortiz and Henderson would testify at a new trial, it
remains my view that although the result possibly could
be different, the new impeachment evidence does not
warrant a finding, established by a fair preponderance,
that the result probably would be different. On a retrial,
Ortiz and Henderson, in the unlikely event they were
called, would testify, presumably in the same manner,
as to the petitioner’s other crimes; the newly discovered
evidence would be used by the defense to impeach the
credibility of their testimony. If, despite the impeach-
ment, the jury believed all or part of the ‘other crimes’
testimony (seemingly an unlikely eventuality), the other
crimes evidence could be weighed by the jury, affording
to it whatever weight, if any, the jury saw fit, with
respect to intent, knowledge, and noncoincidental pres-
ence.’’ (Emphasis in original.)

The totality of the court’s analysis and reasoning dem-
onstrates to us that it did not apply the wrong standard
to the fourth prong of the Asherman test. The petition-
er’s claim therefore fails.

B

The petitioner’s second claim is that the court abused
its discretion by denying his petition for a new trial on
the July, 2003 charges. We disagree.

We have reviewed thoroughly the memorandum of
decision in which the court concluded that the petition
should not be granted. Our examination of the record
on appeal, and the briefs and arguments of the parties,
persuades us that the court did not abuse its discretion
in denying count one of the petition for a new trial. The
court’s memorandum of decision fully addresses the
arguments raised in the present appeal, and we there-
fore adopt the well reasoned decision as a statement
of the facts and the applicable law on those issues. See
Thomas v. State, supra, 52 Conn. Sup. 69. Repeating
the discussion in the memorandum of decision would
serve no useful purpose. See Morrissey v. Yale Univer-
sity, 268 Conn. 426, 428–29, 844 A.2d 853 (2004); Steb-
bins v. Doncasters, Inc., 263 Conn. 231, 234–35, 819
A.2d 287 (2003).

Although we share the petitioner’s concern regarding
the integrity of the judicial system given the testimony
of detectives whose own reprehensible conduct



resulted in subsequent criminal convictions, we cannot
conclude that the trial manifests an injustice that would
cause the public to lose faith in our system of justice.19

At the time the petitioner was sentenced by Judge Kel-
ler, he addressed the court, stating: ‘‘I admit that I sold
drugs, I did. And I admit that day that they raided—
when they came to Belden Street, the drugs were mine
. . . . I let a friend of mine go to jail for some drugs
that he didn’t have nothing to do with . . . Bernie, that
day we got arrested in July, that was all my drugs
. . . .’’ In light of the full record in this case, for all
of the reasons stated, we conclude that no injustice
has occurred.

The judgment is affirmed.

In this opinion the other judges concurred.
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States, 420 U.S. 377, 388, 95 S. Ct. 1055, 43 L. Ed. 2d 265 (1975); and ends
with the rendering of a final judgment, which is sentencing. See State v.
Curcio, 191 Conn. 27, 34, 463 A.2d 566 (1983). Evidence is the manner ‘‘in
which facts in dispute are found . . . .’’ Conn. Code Evid. § 1-1 (b).
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motion to suppress.

10 Although the court struck count two, it concluded that had count two
been legally sufficient and relief granted as to count two, the two counts
of the petition could have been tried together in the interest of judicial
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there was no trial on the October, 2003 charges, by affirming its ruling on
the motion to strike count two, the court necessarily denied the petitioner’s
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reverse his convictions. ‘‘Appellate courts possess an inherent supervisory
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