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Opinion

BORDEN, J. The defendant, Cadlerock Properties
Joint Venture, L.P., appeals from the judgment of the
trial court ordering permanent injunctive relief that
requires it to comply with a 1997 order of the plaintiff,
Gina McCarthy, the former commissioner of environ-
mental protection,1 and assessing a civil penalty of
$282,0002 for noncompliance with that order.3 The
defendant claims that the court (1) improperly consid-
ered the liability and financial resources of nonparties
in assessing a civil penalty and (2) failed to assess
properly the defendant’s ability to pay a civil penalty.4

We affirm the judgment of the trial court.

The following facts and procedural history are rele-
vant to our resolution of the defendant’s appeal. The
defendant is a limited partnership under the laws of
Ohio with a principal place of business in Newton Falls,
Ohio, and is not registered to do business in Connecti-
cut. The general partner of the defendant is Cadlerock,
Inc., an Ohio corporation. Daniel C. Cadle was the presi-
dent of Cadlerock, Inc., until 2008, and is now the chair-
man of Cadlerock, Inc., and The Cadle Company. Cadle
is also the sole shareholder of Cadlerock, Inc., and The
Cadle Company. The defendant buys real estate and
loans, obtains title to those properties and obtains
financing from banks jointly with Cadlerock Joint Ven-
ture, L.P., an affiliated entity, whose general partner is
also Cadlerock, Inc.

The defendant is the owner of 335 acres of real prop-
erty located between 392 and 460 Squaw Hollow Road
in the towns of Willington and Ashford. The defendant
obtained ownership of the property by deed dated
November 15, 1996, from an affiliated entity, Cadle
Properties of Connecticut, Inc. That entity obtained
ownership of the property on September 7, 1995, via a
deed in lieu of foreclosure from Ashford Development
Company in connection with a loan owed to Cadle
Company of Connecticut, Inc., another affiliated entity.

On August 15, 1997, the plaintiff issued to the defen-
dant the administrative order in question, namely,
department of environmental protection pollution
abatement order number SRD–088.5 Following issuance
of the order, the defendant administratively appealed
the plaintiff’s order. A hearing was held before a depart-
ment of environmental protection hearing officer over
the course of five days, and a final decision affirming
the order was issued on October 23, 1998. The final
decision was affirmed by the Superior Court on May 5,
1999.6 The order applied to the entire property.

After years of noncompliance, the plaintiff com-
menced this enforcement action in September, 2007.
After a trial, the court rendered judgment ordering per-
manent injunctive relief requiring the defendant to com-
ply with the order and assessing a civil penalty of



$282,000 for noncompliance therewith. This appeal fol-
lowed. Additional facts will be set forth as necessary.

The defendant frames its argument in its brief as two
separate and distinct claims, namely, that the court
(1) improperly considered the liability and financial
resources of nonparties in assessing a civil penalty; and
(2) failed to assess properly the defendant’s ability to
pay a civil penalty. We note, however, that the argu-
ments in support of these two claims overlap signifi-
cantly because the ability of a defendant to pay a civil
penalty is but one component of the ‘‘size of the busi-
ness involved’’ factor used by our courts in assessing
civil penalties. See Keeney v. L & S Construction, 226
Conn. 205, 214, 626 A.2d 1299 (1993). Therefore,
because of this significant, substantive overlap, we treat
the two claims as one, namely, that, in employing the
‘‘size of the business involved’’ factor pursuant to Gen-
eral Statutes § 22a-438 (a), the court improperly consid-
ered the liability and financial resources of nonparties.
We disagree.

The court imposed the penalty in question pursuant
to § 22a-438 (a),7 which gives it the discretion to assess
penalties for violations of environmental statutes. See
Keeney v. Old Saybrook, 237 Conn. 135, 168, 676 A.2d
795 (1996). We therefore review the court’s decision to
impose a civil penalty to determine whether it abused
its discretion. ‘‘When reviewing claims under an abuse
of discretion standard, the unquestioned rule is that
great weight is due to the action of the trial court and
every reasonable presumption should be given in favor
of its correctness . . . .’’ (Internal quotation marks
omitted.) Schilberg Integrated Metals Corp. v. Conti-
nental Casualty Co., 263 Conn. 245, 274, 819 A.2d 773
(2003); see also Rocque v. Light Sources, Inc., 275 Conn.
420, 442, 881 A.2d 230 (2005).

General Statutes §§ 22a-226 (a)8 and 22a-438 (a) pro-
vide for the assessment of civil penalties against those
who have been found by a court to have violated the
Solid Waste Management Act, General Statutes § 22a-
207 et seq., and the Water Pollution Control Act, General
Statutes § 22a-416 et seq. Penalties may be assessed
both for each violation and for each day that the viola-
tion occurred. In determining the amount of penalties
for which a defendant may be liable, § 22a-438 (a) pro-
vides that a court ‘‘may consider the nature, circum-
stances, extent and gravity of the violation, the person
or municipality’s prior history of violations, the eco-
nomic benefit resulting to the person . . . from the
violation, and such other factors deemed appropriate
by the court.’’ In Carothers v. Capozziello, 215 Conn.
82, 103–104, 574 A.2d 1268 (1990), our Supreme Court
set forth additional factors to be considered by a court
in assessing civil penalties pursuant to § 22a-226, and
in Keeney v. L & S Construction, supra, 226 Conn.
214–15, the court held that those factors also guide



courts in assessing penalties under § 22a-438. The fac-
tors ‘‘include, but are not limited to: (1) the size of
the business involved; (2) the effect of the penalty or
injunctive relief on its ability to continue operation; (3)
the gravity of the violation; (4) the good faith efforts
made by the business to comply with applicable statu-
tory requirements; (5) any economic benefit gained by
the violations; (6) deterrence of future violations; and
(7) the fair and equitable treatment of the regulated
community.’’ Carothers v. Capozziello, supra, 215
Conn. 103–104.

The defendant’s contention focuses on the first of
those factors, namely, the ‘‘size of the business
involved’’ in the polluting activity. In this particular
instance, the defendant portrays the company in ques-
tion as an individual entity with no checking account
and asserts that its only asset is the 335 acre property
that is subject to the order. As the court properly con-
cluded, however, the size of the business in question
is considerably greater.

In reaching its conclusion, the court found that the
defendant, its general partner Cadlerock, Inc., and Cadl-
erock Joint Venture, L.P., maintain a business operation
large enough to sustain a debt of over $24 million. Fur-
thermore, the court found that the defendant does not
act in isolation; rather, its finances are inextricably
intertwined with Cadlerock Joint Venture, L.P., and
Cadlerock, Inc., and all three companies are under the
control of the same person, Cadle.

We conclude that the factual findings of the court
and the supporting evidence adequately support the
court’s conclusion that the size of the business involved
in the polluting activity is not, under these circum-
stances, limited to the sole corporate entity that is the
defendant in this enforcement action. Because the
defendant does not have a checking account and thus
does not control its own finances, it is reasonable to
conclude that either The Cadle Company or another
affiliated entity or person makes the decisions regarding
when funds will be expended on behalf of the defen-
dant. Furthermore, from 2005 to 2009, millions of dol-
lars of revenue were coming into the defendant
company from the sale of properties, yet, as Cadle testi-
fied, the money was deposited into a U.S. Bank National
Association account from which Cadlerock, Inc., could
withdraw money. In addition, Cadle and The Cadle
Company have paid legal bills on behalf of the defen-
dant. Thus, the evidence supports the court’s conclu-
sion that there are sufficient financial resources readily
available to the defendant and that the decision whether
to expend those financial resources is controlled by
Cadle and his affiliated entities.

Consequently, the fact that resources flow, relatively
freely, through this network of interrelated entities that
are substantially controlled by the same individual,



Cadle, supports the conclusion that these organizations
should be considered together when determining the
size of the business involved in the polluting activity.
Under these circumstances, it would require the court
to blink at reality to deny it the discretion to take into
account the size of the entire interlocking and interre-
lated business enterprise in determining the size of the
business involved in the polluting activity.9

Furthermore, to the extent that the defendant specifi-
cally argues that the court improperly assessed the
defendant’s ability to pay a civil penalty in its determina-
tion of the size of the business involved because of the
defendant’s limited financial resources, we are unable
to review that claim. ‘‘It is well established that [i]t is the
responsibility of the appellant to provide an adequate
record for review as provided in Practice Book § 61-
10.’’ (Internal quotation marks omitted.) Calo-Turner
v. Turner, 83 Conn. App. 53, 56, 847 A.2d 1085 (2004).
Practice Book § 61-10 provides in relevant part: ‘‘The
term ‘record’ . . . includes all trial court decisions,
documents and exhibits necessary and appropriate for
appellate review of any claimed impropriety.’’ The
defendant failed to satisfy its fundamental appellate
requirement to provide this court with the transcripts
of the trial proceedings on which it bases its claims.

The defendant devotes approximately five pages of
its appellate brief to outlining the reasons why it would
be unable to pay any sort of a civil penalty. In support
of this argument, the defendant cites extensively to
transcripts from the trial proceedings that it did not
provide to this court. Furthermore, the plaintiff does
not concede the underlying facts that the defendant
uses to support its claim of financial distress.
‘‘[B]ecause the defendant failed to present an adequate
record for review, [w]e . . . are left to surmise or spec-
ulate as to the existence of a factual predicate for the
trial court’s rulings. Our role is not to guess at possibili-
ties, but to review claims based on a complete factual
record developed by the trial court.’’ (Internal quotation
marks omitted.) Knutson Mortgage Corp. v. Bernier,
67 Conn. App. 768, 773, 789 A.2d 528 (2002). ‘‘Conclu-
sions of the trial court cannot be reviewed where the
appellant fails to establish through an adequate record
that the trial court incorrectly applied the law or could
not reasonably have concluded as it did . . . .’’ (Inter-
nal quotation marks omitted.) Bradley v. Randall, 63
Conn. App. 92, 95–96, 772 A.2d 722 (2001).

The judgment is affirmed.

In this opinion the other judges concurred.
1 Sidney J. Holbrook was the commissioner when the order was issued.
2 The plaintiff had proposed a total penalty of $1,935,000. She calculated

that penalty as follows: (1) $90,000 for violation of the order from August,
1999, to February, 2001 (18 months at $5000 per month); (2) $765,000 for
violation of the order from March, 2001, to June, 2005 (51 months at $15,000
per month); and (3) $1,080,000 for violation of the order from July, 2005,
to January, 2010 (54 months at $20,000 per month). We note that the plaintiff’s



proposed penalty was only a small fraction of the statutory maximum
because General Statutes § 22a-438 allows for a penalty of up to $25,000
per day for continuous violations, and that the penalty as actually imposed
by the court is an even smaller fraction of the statutory maximum.

3 The defendant admitted at trial that it did not comply with the provisions
of the order in question, thus, the only issue at trial concerned potential relief.

4 At oral argument in this court, the defendant attempted to raise new
arguments that the trial court improperly considered other factors related
to the civil penalty. Because the defendant did not raise these issues in its
brief and raised them for the first time at oral argument, we decline to
address them. See Grimm v. Grimm, 276 Conn. 377, 393, 886 A.2d 391
(2005), cert. denied, 547 U.S. 1148, 126 S. Ct. 2296, 164 L. Ed. 2d 815 (2006)
(claims cannot be raised for first time at oral argument before reviewing
court).

5 The order required, among other things, that the defendant hire a consul-
tant to perform a comprehensive investigation to determine the potential
impact of the conditions at the site on human health and the environment,
both on site and off site, including, but not limited to, the existing and
potential extent and degree of soil, ground water and surface pollution.

6 The Superior Court judgment was subsequently affirmed by our Supreme
Court. See Cadlerock Properties Joint Venture, L.P. v. Commissioner of
Environmental Protection, 253 Conn. 661, 757 A.2d 1 (2000), cert. denied,
531 U.S. 1148, 121 S. Ct. 1089, 148 L. Ed. 2d 963 (2001).

7 General Statutes § 22a-438 (a) provides in relevant part: ‘‘In determining
the amount of any penalty assessed under this subsection, the court may
consider the nature, circumstances, extent and gravity of the violation, the
person or municipality’s prior history of violations, the economic benefit
resulting to the person or municipality from the violation, and such other
factors deemed appropriate by the court. The court shall consider the status
of a person or a municipality as a persistent violator. . . .’’

8 General Statutes § 22a-226 (a) provides in relevant part: ‘‘Any person
who violates any provision of this chapter or any regulation, permit or order
adopted or issued under this chapter, or any owner of land who knowingly
permits such violations to occur on his land, shall be assessed a civil penalty
not to exceed twenty-five thousand dollars, to be fixed by the court, for
each offense . . . .’’

9 The defendant cites a recent case from this court, Rossman v. Morasco,
115 Conn. App. 234, 261, 974 A. 2d 1, cert. denied, 293 Conn. 923, 980 A.2d
912 (2009), for the proposition that a court cannot award a judgment against
a person who is not party to an action. Although this is true, the defendant
mischaracterizes the nature of the court’s ruling in the present case because
no penalty has been assessed against any person or entity other than the
defendant. Thus, the case law the defendant cites to for this proposition is
not pertinent.


