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Opinion

LAVINE, J. The petitioner, Bruce Zollo, appeals fol-
lowing the denial of his petition for certification to
appeal from the judgment dismissing his second peti-
tion for a writ of habeas corpus. On appeal, the peti-
tioner claims that the second habeas court, Nazzaro,
J., (1) abused its discretion by denying his petition for
certification to appeal and (2) improperly granted the
motion to dismiss his second petition for a writ of
habeas corpus (second habeas petition) filed by the
respondent, the commissioner of correction. We agree
that the habeas court abused its discretion by denying
the petition for certification to appeal, but we conclude
that the court properly denied the petition for a writ
of habeas corpus.

The petitioner was convicted, following a jury trial,
of kidnapping in the first degree in violation of General
Statutes § 53a-92 (a) (2) (A), sexual assault in a spousal
relationship in violation of General Statutes § 53a-70b,
attempt to commit sexual assault in a spousal relation-
ship in violation of General Statutes §§ 53a-49 (a) and
53a-70b; State v. Zollo, 36 Conn. App. 718, 720, 664 A.2d
359, cert. denied, 234 Conn. 906, 660 A.2d 859 (1995);
for acts perpetrated against his estranged wife (victim).
Id., 721. The criminal trial court, Hartmere, J., sen-
tenced the petitioner to fifty years in the custody of the
respondent. Zollo v. Commissioner of Correction, 93
Conn. App. 7565, 756, 890 A.2d 120, cert. denied, 278
Conn. 904, 896 A.2d 108 (2006). The petitioner’s sen-
tence was upheld by the sentence review division of
the Superior Court. Id.

Following his conviction, the petitioner filed a peti-
tion for a writ of habeas corpus, alleging, in part, ineffec-
tive assistance of counsel (first habeas petition).! The
first habeas petition, as amended, was tried on Septem-
ber 23, 2003, before the first habeas court, Hon. William
L. Hadden, Jr., judge trial referee. The petition was
denied.? Id., 755-56. This court dismissed the petition-
er’s appeal from the denial of his first habeas petition,
concluding that Judge Hadden properly concluded that
the petitioner had failed to meet the two-pronged test
of Strickland v. Washington, 466 U.S. 668, 687, 104 S.
Ct. 2052, 80 L. Ed. 2d 674 (1984). Zollo v. Commissioner
of Correction, supra, 93 Conn. App. 757-58.

On September, 13, 2006, the self-represented peti-
tioner filed a second habeas petition. On August 19,
2009, the respondent filed a motion to dismiss the
amended second habeas petition, pursuant to Practice
Book §23-29 (2) and (3).> Counsel for the parties
appeared before Judge Nazzaro (second habeas court)
for argument on the motion to dismiss on October 30,
2009.* The second habeas court concluded in a memo-
randum of decision that the second habeas petition
constituted a successive petition and granted the



respondent’s motion to dismiss. Thereafter, the court
denied the petitioner’s petition for certification to
appeal, and the petitioner appealed to this court.

“Faced with a habeas court’s denial of a petition for
certification to appeal, a petitioner can obtain appellate
review of the dismissal of his petition for habeas corpus
only by satisfying the two-pronged test enunciated by
our Supreme Court in Sitmms v. Warden, 229 Conn.
178, 640 A.2d 601 (1994), and adopted in Simms v.
Warden, 230 Conn. 608, 612, 646 A.2d 126 (1994). First,
he must demonstrate that the denial of his petition for
certification constituted an abuse of discretion. . . .
Second, if the petitioner can show an abuse of discre-
tion, he must then prove that the decision of the habeas
court should be reversed on its merits. . . .

“To prove an abuse of discretion, the petitioner must
demonstrate that the [resolution of the underlying claim
involves issues that] are debatable among jurists of
reason, that a court could resolve the issues [in a differ-
ent manner]; or that the questions are adequate to
deserve encouragement to proceed further.” (Internal
quotation marks omitted.) Mejia v. Commissioner of
Correction, 98 Conn. App. 180, 185-86, 908 A.2d 581
(2006), appeal dismissed after remand, 112 Conn. App.
137, 962 A.2d 148, cert. denied, 291 Conn. 910, 969 A.2d
171 (2009); see Lozada v. Deeds, 498 U.S. 430, 111 S.
Ct. 860, 112 L. Ed. 2d 956 (1991). Although we conclude
that the second habeas court abused its discretion by
denying the petition for certification to appeal, we con-
clude that the court properly granted the respondent’s
motion to dismiss the second habeas petition.

I

The petitioner’s first claim is that the second habeas
court abused its discretion by denying his petition for
certification to appeal because “[j]urists of reason could
resolve the motion to dismiss the second petition as
successive differently than Judge Nazzaro” did. We
agree with the petitioner that the petition for certifica-
tion to appeal should have been granted, but for a differ-
ent reason.

We examine the petitioner’s underlying claim that
the second habeas court improperly granted the respon-
dent’s motion to dismiss to determine whether the court
abused its discretion in denying the petition for certifi-
cation to appeal. See Mejia v. Commissioner of Correc-
tion, supra, 98 Conn. App. 186. The crux of the
petitioner’s claim is that some jurists may have acceded
to the petitioner’s request to hold a hearing to determine
whether the petitioner’s trial counsel conveyed an eigh-
teen year plea offer to him.

“[IIn reviewing a claim of abuse of discretion, we
have stated that [d]iscretion means a legal discretion,
to be exercised in conformity with the spirit of the law
and in a manner to subserve and not to impede or defeat



the ends of substantial justice.” (Internal quotation
marks omitted.) State v. Zillo, 124 Conn. App. 690, 695,
5 A.3d 996 (2010). “In determining whether the trial
court [has] abused its discretion, this court must make
every reasonable presumption in favor of [the correct-
ness of] its action. . . . Our review of a trial court’s
exercise of the legal discretion vested in it is limited
to the questions of whether the trial court correctly
applied the law and could reasonably have reached
the conclusion that it did.” (Internal quotation marks
omitted.) State v. Williams, 65 Conn. App. 59, 84, 782
A.2d 149, cert. denied, 258 Conn. 923, 782 A.2d 1251
(2001).

As the second habeas court pointed out when the
parties appeared before it to argue the respondent’s
motion to dismiss, the issue before the court was a
matter of law. See Abdullah v. Commaissioner of Correc-
tion, 123 Conn. App. 197,201, 1 A.3d 1102 (“conclusions
reached by the [habeas] court in its decision to dismiss
the habeas petition are matters of law, subject to ple-
nary review” [internal quotation marks omitted]), cert.
denied, 298 Conn. 930, 5 A.3d 488 (2010). We agree that
a motion to dismiss may be decided on the pleadings;
see Young v. Commissioner of Correction, 104 Conn.
App. 188, 193, 932 A.2d 467 (2007), cert. denied, 285
Conn. 907, 942 A.2d 416 (2008); and we do not conclude
that the second habeas court erred in granting the
respondent’s motion to dismiss on that basis. Given the
factual circumstances of this case; see part II of this
opinion; the question of whether the second habeas
petition was successive is one that was adequate to
deserve encouragement to proceed further. We there-
fore conclude that the petition for certification to appeal
should have been granted.

II

The petitioner’'s second claim is that the second
habeas court erred by granting the respondent’s motion
to dismiss the second habeas petition as successive
because he is entitled to a hearing pursuant to Sanders
v. Commaissioner of Correction, 8 Conn. App. 543, 851
A.2d 313, cert. denied, 271 Conn. 914, 859 A.2d 569
(2004).° The respondent disagrees and also argues that
the petitioner did not avail himself of certain remedies
that were available to him during the first habeas trial.
We agree with the respondent.

The following facts, taken from the transcript of the
petitioner’s first habeas trial, underlie the petitioner’s
claim of ineffective assistance of counsel. The assistant
state’s attorney cross-examined the petitioner, in part,
as follows:

“Q. What if anything did [trial counsel] tell you that
the best strategy would be, to plead guilty?

“A. Plead guilty.

“O In fact did Itrial couns<ell secure a nlea barogain



for you?
“A. Yes, he did.
“Q. What was that plea bargain?
“A. Seven years.
“Q. Seven years?
“A. I believe, seven years.
“Q. Whose idea was [it] to reject that?

“A. Mine.

ok ook

“Q. Halfway through trial after . . . the victim testi-
fied, did you then tell [trial counsel], I would like to
take the plea bargain offer?

“A. Yes.

“Q. So, the fact that you rejected seven years—
“A. Yes.

“Q. —you went to trial?

“A. Yes.

“Q. —after [the victim] testified, you decided that
you liked the plea bargain offer?

“A. Yes.
“Q. What was Judge Hartmere offering at midtrial?
“A. There was none.

“Q. In fact, wasn’t there an offer of eighteen years
by Judge Hartmere?®

“A. No.
“Q. Why didn’t you take the plea bargain offer?

“A. There was no offer after that. They were not
offering me anything.”

In his second habeas petition, as amended on August
5, 2009, the petitioner alleges, among other things, that
“[t]he claim in this petition was not raised at trial, direct
appeal or [in the first habeas petition] as the facts and
circumstances necessary to the claim were unknown
and unavailable to petitioner until the [first] habeas trial
was heard. Petitioner did not deliberately bypass the
issue set out in this petition. . . . In the conduct of
petitioner’s case at the trial level [trial counsel] ren-
dered to petitioner representation that was ineffective
and deficient in that he failed to communicate and effec-
tively explain to petitioner a plea agreement proffered
and discussed with [trial counsel] prior to petitioner’s
conviction. The prosecuting authority provided [trial
counsel] a specific term offer at eighteen (18) years
incarceration as agreeable to the [s]tate in the petition-
er’s case. The representation of [trial counsel] as to this
plea offer was deficient per the ruling in Sanders v.



[Commissioner of Correction, supra, 83 Conn. App.
543], in that [trial counsel] never communicated the
offer to petitioner or did so in such an ineffective and
insufficient way or manner so as to effectively be no
communication at all.” The petitioner also alleged that
his first habeas counsel filed a motion for rectification
concerning this plea offer, which was denied, and “the
issue concerning this plea offer has never been
addressed by any court on the merits of the claim.”

The respondent filed a motion to dismiss the second
habeas petition, arguing that the second habeas petition
constitutes “a successive petition and should be dis-
missed,” as it “fails to state new facts or proffer new
evidence not available in the [first habeas] action
- .” Moreover, the respondent argued that the
“Ip]etitioner has abused the writ by raising, seriatim,
the same claims as raised in the prior petition, changing
only the factual basis, when the instant claims could
have been raised in the [first habeas] petition.” The
respondent relied on McCleskey v. Zant, 499 U.S. 467,
494-95 111 S. Ct. 1454, 113 L. Ed. 2d 517 (1991) (cause
and prejudice analysis); Iasiello v. Manson, 12 Conn.
App. 268, 271-73, 530 A.2d 1075 (prior and present peti-
tions alleged petitioner’s guilty pleas were involuntary;
only factual bases changed), cert. denied, 205 Conn.
811, 272, 532 A.2d 586 (1987).

The second habeas court granted the motion to dis-
miss, finding that “[a] plain reading of the issues liti-
gated in the first petition for [a] writ of habeas corpus
and the allegations sought to be put forward here do
not give rise to a reasonable inference that any new
facts or evidence are put forth that otherwise would
not have been available at the time of the first habeas
with respect to [the] petitioner’s trial counsel.” The
court also found, citing testimony from the first habeas
trial, that the issue of plea offers and the petitioner’s
insistence to refuse to plea bargain or even consider
an offer of seven years was litigated.”

The dispositive issue in this appeal is whether the
petitioner’s second habeas “petition is successive, that
is, whether it was founded on the same grounds as
those raised in his first petition and, if so, whether the
petition is nonetheless supported by newly discovered
evidence that was not discoverable at the time of the
first habeas trial with the exercise of due diligence.”
Carter v. Commissioner of Correction, 109 Conn. App.
300, 305, 950 A.2d 619 (2008). We conclude that the
second habeas petition is successive because the peti-
tioner failed to take advantage of the remedies available
to him at the time he became aware of the purported
plea offer of eighteen years.

A

“The standard of review of a motion to dismiss is . . .
well established. In ruling upon whether a complaint



survives a motion to dismiss, a court must take the
facts to be those alleged in the complaint, including
those facts necessarily implied from the allegations,
construing them in a manner most favorable to the
pleader. . . . The conclusions reached by the [habeas]
court in its decision to dismiss the habeas petition are
matters of law, subject to plenary review. . . . Thus,
[w]here the legal conclusions of the court are chal-
lenged, we must determine whether they are legally and
logically correct . . . and whether they find support
in the facts in the record. . . .

“It is well settled that [t]he petition for a writ of
habeas corpus is essentially a pleading and, as such, it
should conform generally to a complaint in a civil
action. . . . The principle that a plaintiff may rely only
upon what he has alleged is basic. . . . It is fundamen-
tal in our law that the right of a plaintiff to recover is
limited to the allegations of his complaint.” (Citation
omitted; internal quotation marks omitted.) Abdullah
v. Commissioner of Correction, supra, 123 Conn.
App. 201-202.

“Our Supreme Court has stated that [ijn our case
law, we have recognized only one situation in which a
court is not legally required to hear a habeas petition.
In Negron v. Warden, [180 Conn. 153, 158, 429 A.2d 841
(1980)], we observed that, pursuant to Practice Book
§ [23-29], [i]f aprevious application brought on the same
grounds® was denied, the pending application may be
dismissed without hearing, unless it states new facts
or proffers new evidence not reasonably available at
the previous hearing. We emphasized the narrowness
of our construction of Practice Book § [23-29] by hold-
ing that dismissal of a second habeas petition without an
evidentiary hearing is improper if the petitioner either
raises new claims or offers new facts or evidence. . . .
Negron therefore strengthens the presumption that,
absent an explicit exception, an evidentiary hearing
is always required before a habeas petition may be

dismissed. . . . [A] petitioner may bring successive
petitions on the same legal grounds if the petitions seek
different relief. . . . But where successive petitions

are premised on the same legal grounds and seek the
same relief, the second petition will not survive a
motion to dismiss unless the petition is supported by
allegations and facts not reasonably available to the
petitioner at the time of the original petition.” (Empha-
sis added; internal quotation marks omitted.) Carter v.
Commeaissioner of Correction, supra, 109 Conn. App.
305-306.

“Under federal and state constitutional law, a deter-
mination of whether a hearing on the merits is required
on a successive habeas application is within the sound
discretion of the court. . . . On appeal, the petitioner
bears the two tiered burden of demonstrating that the
habeas court abused its broad discretion, and thereby



created a miscarriage of justice beyond a mere error
that might have entitled him to relief on direct appeal.”
(Citations omitted; internal quotation marks omitted.)
Tirado v. Commissioner of Correction, 24 Conn. App.
152, 155-56, 586 A.2d 625 (1991). “An applicant must,
in other words, show that his application does, indeed,
involve a different legal ground, not merely a verbal
reformulation of the same ground. Williams v. United
States, 731 F.2d 138, 141 (2d Cir. 1984).” Iasiello v.
Manson, supra, 12 Conn. App. 272.

The petitioner’s claim requires us to construe the
language of the rules of practice. Practice Book § 23-
29 (3) provides that a petition may be dismissed by the
court if “the petition presents the same ground as a
prior petition previously denied and fails to state new
facts or to proffer new evidence not reasonably avail-
able at the time of the prior petition . . . .” (Empha-
sis added.)

“The rules of statutory construction apply with equal
force to Practice Book rules.” Grievance Committee v.
Trantolo, 192 Conn. 15, 22, 470 A.2d 228 (1984). “Our
fundamental objective in interpreting a rule of practice
is to ascertain and give effect to the intent of the draft-
ers. . . . The interpretation of the rules of practice pre-
sents a question of law, over which our review is
plenary.” (Citation omitted; internal quotation marks
omitted.) State v. Outing, 298 Conn. 34, 73, 3 A.3d 1
(2010), cert. denied, U.S. , 131 S. Ct. 1479, 179
L. Ed. 2d 316 (2011). The key word in § 23-29 (3) is at—
“at the time of the prior petition . . . .” The principal
definition of the preposition at in Webster’s Third New
International Dictionary, Unabridged (2002) p. 136, is
“used as a function word to indicate presence in, on,
or near . . . .” We conclude that the language of the
rule, “at the time of the prior petition,” applies to all
proceedings attendant to a petition for a writ of
habeas corpus.

On the basis of our plenary review of the record, we
conclude that the petitioner’s second habeas petition
was not founded on a new legal ground, nor does it
seek different relief. In the first habeas petition, the
petitioner alleged the ineffective assistance of trial
counsel and sought the reversal of his conviction. In
his second habeas petition, the petitioner alleged the
ineffective assistance of trial counsel and sought to
have his conviction and sentence vacated. The second
habeas petition is founded on the same legal grounds
as the first, that is, the ineffective assistance of counsel,
see footnote 8 of this opinion; and seeks the same relief.
Moreover, given the question posed by the assistant
state’s attorney about a purported eighteen year plea
offer midtrial in the first habeas trial, the petitioner
failed to take advantage of the remedies available under
such circumstances, e.g., (1) request a continuance to
investigate the purported plea offer; see Pastiakos v.



BJ’s Wholesale Club, Inc., 93 Conn. App. 641, 645, 889
A.2d 916 (absent request for continuance, court reason-
ably could assume plaintiff satisfied with proceeding
with trial), cert. denied, 277 Conn. 929, 896 A.2d 101
(2006); (2) request permission to amend his first habeas
petition to conform to the proof; see Practice Book
§ 10-62;° Reddick v. Commissioner of Correction, 51
Conn. App. 474, 476, 722 A.2d 286 (1999) (petitioner
received permission to amend petition to conform to
proof presented at hearing); or (3) examine his criminal
trial counsel about the purported midtrial plea offer.
We conclude, therefore, that the second habeas court
properly granted the motion to dismiss the petitioner’s
second habeas petition.

B

The dissent proposes that the language, “time of the
prior petition,” in Practice Book § 23-29 (3) be given a
bright line meaning, that is, that it be construed to refer
to the time at which an action for a writ of habeas
corpus is commenced. We respectfully disagree with
the dissent’s construction of the rule. See part II A of
this opinion. The word commenced does not appear in
Practice Book § 23-29. Courts “are constrained to read
a statute as written . . . and we may not read into
clearly expressed legislation provisions which do not
find expression in its words . . . . [T]his court cannot,
by judicial construction, read into legislation provisions
that clearly are not contained therein.” (Internal quota-
tion marks omitted.) Vargas v. Doe, 96 Conn. App. 399,
407-408, 900 A.2d 525, cert. denied, 280 Conn. 923, 908
A.2d 546 (2006).

The dissent relies on the dicta!’ in a number of deci-
sions from several of the federal circuit courts of appeal
to support its construction of Practice Book § 23-29. Of
great importance is the fact that the language in the
principal federal statute! addressed in those opinions,
28 U.S.C. § 2244 (b) (2)," significantly differs from the
language found in Practice Book § 23-29 (3).

Under § 28 U.S.C. § 2244 (b), “a state prisoner may
raise a new claim in a second or successive habeas
petition in federal district court only if a three-judge
panel of a United States Court of Appeals first deter-
mines that the application makes a prima facie showing
that: (A) the petitioner’s claim ‘relies on a new rule of
constitutional law, made retroactive to cases on collat-
eral review by the Supreme Court, that was previously
unavailable,” or (B) it relies on facts that (i) could not
have been discovered previously through the exercise
of due diligence, and that (ii), if proven, would ‘establish
by clear and convincing evidence that, but for constitu-
tional error, no reasonable factfinder would have found
the applicant guilty of the underlying offense.’ 28 U.S.C.
§ 2244 (b) (2) (A)«(B) . . . .” (Emphasis in original.)
In re Davis, 565 F.3d 810, 816 (11th Cir. 2009).



In construing the statute, the circuit courts of appeal
focused on the word previously, which does not appear
in our Practice Book rule. “[T]he question for § 2244
(b) (2) (B) (ii) purposes is . . . whether [the new fac-
tual predicate for the claim] could have been discovered
‘previously,” which means at least as late as the time
of the filing of the first federal habeas petition.” In re
Provenzano, 215 F.3d 1233, 1236 (11th Cir.) (per
curiam), cert. denied, 530 U.S. 1256, 120 S. Ct. 2710, 147
L. Ed. 2d 979 (2000). “We conclude that [the language of
the statute] requires us to deny a successive [applica-
tion] that relies entirely on evidence and constitutional
decisions that were available to the applicant during
previous . . . proceedings.” In re Williams, 364 F.3d
235, 239 (4th Cir.), cert. denied, 543 U.S. 999, 125 S. Ct.
618, 160 L. Ed. 2d 457 (2004). Because the language of
the federal statute at issue in the cases relied on by the
dissent is different from the language of Practice Book
§ 23-39, we conclude that the federal law is not per-
suasive.”

At least one of the federal cases the dissent relies on
appears to support our conclusion that the petitioner’s
failure to take advantage of the remedies available to
him at the time of the habeas trial renders his second
petition successive. See Kutzner v. Cockrell, 303 F.3d
333 (bth Cir.), cert. denied, 536 U.S. 978, 123 S. Ct.
14, 153 L. Ed. 2d 877 (2002). In 2002, Richard William
“Kutzner filed a petition in federal district court styled
‘Motion for DNA Testing’ to form the basis for a motion
for authorization to file a successive habeas petition.”
Id., 335. The United States Court of Appeals for the Fifth
Circuit concluded that Kutzner had “not demonstrated
that the predicate facts for his claims could not have
been discovered previously through the exercise of due
diligence . . . .” Id., 337. The facts disclosed that dur-
ing their investigation of the victim’s murder, “the police
recovered scrapings of skin from under her fingernails
and two strands of hair on her body. The fingernail
scrapings and one of the hairs were disclosed to Kutzner
before trial. Before trial neither the state nor Kutzner
undertook to test either the fingernail scrapings or the
hair then known to exist. Kutzner’s counsel argued to
the jury that the identification of the Kkiller was the sole
issue before them and criticized the state for failing
to test the nail scrapings and hair and produce DNA
evidence that could have revealed the Kkiller’s identity.
As the district court noted, ‘Kutzner knew of the
scrapings, blot, and first hair at trial, on appeal, during
his state habeas petition and during his federal habeas
petition. He never requested its testing.” Id., 335-36.

The Court of Appeals found that “[i]t is clear from
the exchange with [a witness at trial] that Kutzner
understood that at least one hair, possibly ‘a couple,’
were collected at the crime scene. To the extent that
Kutzner argues that a second hair was suppressed, it



appears that [the witness’] memory was somewhat
incomplete; however, the issue was not pursued. Kut-
zner was also aware that fingernail scrapings were gath-
ered but not tested. Further, the cellophane was
discussed twice. No evidence was suppressed and trial
counsel could have tested any piece of it at the time
of trial. Kutzner fails to demonstrate that prosecutorial
misconduct in this regard prevented him from dis-
covering the factual basis of his successive claims at the
time his first habeas petition was litigated.” (Emphasis
added.) Id., 336. The Court of Appeals’ reasoning that
Kutzner’s trial counsel could have tested the evidence
at the time of trial supports our conclusion that the
petitioner in this case had remedies reasonably avail-
able to him at the time of the habeas trial when he was
asked if he had been offered an eighteen year plea
agreement during his criminal trial.

The construction of Practice Book § 23-29 offered
by the dissent is problematic in other ways, as well.
Generally, a petition for a writ of habeas corpus is
filed by a self-represented petitioner for whom a public
defender is later appointed. It is most common for
appointed counsel to file an amended petition for a writ
of habeas corpus after becoming familiar with the facts
of the case. By limiting the facts to those known to the
petitioner at the time he or she commences a habeas
corpus action, the role of appointed counsel is circum-
scribed. If new evidence is discovered, habeas counsel
may decline to amend the petition as a strategic maneu-
ver, i.e., if the petitioner does not succeed on the allega-
tions of the petition at issue, a successive petition could
be commenced on the basis of facts discovered by
appointed counsel during the course of representing
the petitioner in the initial habeas corpus action. The
dissent’s construction of Practice Book § 23-29 would
foster the filing of successive petitions, a systemic con-
sequence better avoided.!

The judgment of the habeas court denying the petition
for a writ of habeas corpus is affirmed.

In this opinion ROBINSON, J., concurred.

! Specifically, the petitioner alleged, in relevant part, “ineffective assis-
tance of counsel at trial because his counsel had failed (1) to investigate the
case, (2) to cross-examine the state’s witnesses adequately, (3) to conduct an
adequate defense, (4) to challenge the admissibility of the state’s DNA
evidence and (5) to preserve for appeal issues regarding the DNA evidence.”
Zollo v. Commissioner of Correction, supra, 93 Conn. App. 756.

2 Judge Hadden found that the petitioner’s trial counsel was a credible
witness, but that the petitioner was not a credible witness. Zollo v. Commis-
sioner of Correction, supra, 93 Conn. App. 757. On the basis of Judge
Hadden’s “review of the trial court proceedings during the petitioner’s crimi-
nal trial and the evidence adduced at the hearing on the second amended
petition for a writ of habeas corpus, the habeas court concluded that, rather
than showing that the petitioner’s trial counsel provided ineffective assis-
tance, the evidence suggested that his counsel had done an excellent job
of representing the petitioner. Additionally, the court concluded that the
petitioner had presented no evidence that had his trial counsel provided
ineffective assistance, he was prejudiced so as to leave in question the
verdict that had been rendered.” Id.

3 Practice Book § 23-29 provides in relevant part: “The judicial authority



may, at any time, upon its own motion or upon motion of the respondent,
dismiss the petition, or any count thereof, if it determines that . . . (2) the
petition, or a count thereof, fails to state a claim upon which habeas corpus
relief can be granted; (3) the petition presents the same ground as a prior
petition previously denied and fails to state new facts or to proffer new
evidence not reasonably available at the time of the prior petition . . . .”
(Emphasis added.)

4 The following exhibits were placed into evidence: the transcript of the
trial on the first habeas petition, this court’s decision dismissing the petition-
er’s appeal and our Supreme Court’s denial of certification to appeal from
the judgment dismissing the first habeas appeal.

5 Sandersv. Commissioner of Correction, supra, 83 Conn. App. 543, stands
for the proposition that criminal defendants are entitled to have all plea
bargain offers explained to them in a meaningful way and that counsel’s
failure to convey a plea offer in a meaningful way constitutes the ineffective
assistance of counsel. Id., 549-50. Although the petitioner has argued for a
“Sanders hearing,” Sanders v. Commissioner of Correction, supra, 543, is
not relevant to the question of whether a petition for a writ of habeas corpus
is successive. The similarly named, but unrelated, case of Sanders v. United
States, 373 U.S. 1, 16, 83 S. Ct. 1068, 10 L. Ed. 2d 148 (1963), is, however,
relevant to determining whether a petition for a writ of habeas corpus is
successive. See footnote 8 of this opinion.

5 There is no evidence in the record indicating that Judge Hartmere, in
fact, put his imprimatur on, or made, such an offer. The petitioner’s counsel
argues, in essence, that because the question was asked, the respondent
must have been aware of an eighteen year offer, and, therefore, such an
“offer” must have been made. We do not accept the petitioner’s assumption
in the absence of evidence that the purported offer was, in fact, made. We
note that a question from counsel is not evidence of anything. See, e.g.,
State v. Martinez, 95 Conn. App. 162, 182, 896 A.2d 109, cert. denied, 279
Conn. 902, 901 A.2d 1224 (2006); State v. Lasky, 43 Conn. App. 619, 636,
685 A.2d 336 (1996), cert. denied, 239 Conn. 959, 688 A.2d 328 (1997).

" During the first habeas trial, the assistant state’s attorney cross-examined
the petitioner’s trial counsel, in part, as follows:

“Q. At one point you secured a plea bargain offer of seven years?

“A. Yes. In this case, we really never plea bargained much. [The petitioner]
was never interested in a plea bargain. In this case, it was made clear that
[the petitioner] wanted this case to go to trial.

“Q. Did you advise him about this?

“A. Yes, we discussed this I don’t know how many times, but we discussed
a lot of things. [The petitioner] was never interested in a plea bargain.”

8 The United States Supreme Court has stated that “[b]y ground, we mean
simply a sufficient legal basis for granting the relief sought by the applicant.
For example, the contention that an involuntary confession was admitted
in evidence against him is a distinct ground for federal collateral relief.
But a claim of involuntary confession predicated on alleged psychological
coercion does not raise a different ground than does one predicated on
alleged physical coercion. In other words, identical grounds may often be
proved by different factual allegations. So also, identical grounds may often
be supported by different legal arguments . . . or be couched in different
language . . . or vary in immaterial respects . . . .” (Citations omitted;
internal quotation marks omitted.) Sanders v. United States, 373 U.S. 1, 16,
83 S. Ct. 1068, 10 L. Ed. 2d 148 (1963).

9 Practice Book § 10-62 provides in relevant part: “In all cases of any
material variance between allegation and proof, an amendment may be
permitted at any stage of the trial. . . .”

10 See footnote 13 of this opinion for a discussion of the facts of the federal
cases relied on by the dissent.

I A federal writ of habeas corpus is available under a number of different
circumstances as codified by the United States Code. See, e.g., In re Davis,
565 F.3d 810, 813 (11th Cir. 2009) (28 U.S.C. § 2254 entitled “State custody;
remedies in Federal courts”); Jordan v. Secretary, Dept. of Corrections,
485 F.3d 1351, 1353 (11th Cir.) (same), cert. denied sub nom. Jordan v.
McDonough, 552 U.S. 979, 128 S. Ct. 450, 169 L. Ed. 2d 315 (2007); Bennett
v. United States, 119 F.3d 470, 471 (7th Cir. 1997) (28 U.S.C. § 2255 entitled
“Federal custody; remedies on motion attacking sentence”).

2 Section 2244 (b) (2) of title 28 of the United States Code provides in
relevant part: “A claim presented in a second or successive habeas corpus
application under section 2254 that was not presented in a prior application
shall be dismissed unless . . . (B) (i) the factual predicate for the claim



could not have been discovered previously through the exercise of due
diligence . . . .”

Section 2244 (b) (2) is part of the “Antiterrorism and Effective Death
Penalty Act of 1996 [act]. Plainly the statute was designed, among other
reasons, to bring some finality and certainty to the seemingly never-ending
collateral attack process. According to the legislative history, [the act’s]
focus was to eliminate both the delay that habeas filings cause in a case
and the filing of frivolous habeas claims. . . . Indeed, a common theme
throughout the congressional debates was the desire to prevent habeas
petitioners from having successive ‘bites at the apple.” ” (Citation omitted.)
In re Davis, 565 F.3d 810, 817 (11th Cir. 2009). “The statute contains a
gatekeeping mechanism that screens second or successive habeas petitions
before they reach the district court. . . . This mechanism closes the doors
of the district court to a prisoner who wishes to file a second or successive
petition unless and until he obtains advance clearance from the appropriate
court of appeals.” (Citation omitted.) Rodriguez v. Superintendent, Bay
State Correctional Center, 139 F.3d 270, 272 (1st Cir. 1998).

3 Moreover, the facts of the federal cases are distinguishable from the
facts of the case before this court as follows:

In October, 2008, “Troy Anthony Davis . . . filed an application . . .
seeking authorization to file a second or successive 28 U.S.C. § 2254 federal
habeas petition, raising for the first time a free-standing actual innocence
claim.” In re Dawis, supra, 565 F.3d 813. Although Davis alleged newly
discovered evidence on the basis of recanted testimony; id., 814; the United
States Court of Appeals for the Eleventh Circuit found that Davis had admit-
ted “that virtually every piece of evidence underlying his [Herrera v. Collins,
506 U.S. 390, 113 S. Ct. 853, 122 L. Ed. 2d 203 (1993)] claim was discovered
before or during [his] first federal habeas proceedings and was submitted
to the federal habeas court for consideration [of the other claims he brought
in that petition] . . . .” (Citation omitted; emphasis added; internal quota-
tion marks omitted.) In re Dawis, supra, 819. The fact that some of the
evidence was discovered during Davis’ first habeas proceeding, in fact, lends
support to our analysis of the petitioner’s claim in this case.

Keith Lamont Jordan also raised a claim of actual innocence based on
newly discovered evidence in his September, 2000, § 2254 habeas petition.
Jordan v. Secretary, Dept. of Corrections, 485 F.3d 1351, 1353 (11th Cir.),
cert. denied sub nom. Jordan v. McDonough, 552 U.S. 979, 128 S. Ct. 450,
169 L. Ed. 2d 315 (2007). Jordan later explained that his “substantive claim
was not actual innocence but coerced confession . . . .” Id., 1354. The
United States Court of Appeals for the Eleventh Circuit concluded that
Jordan’s claim failed under § 2244 (b) (2) (i) because Jordan knew of the
circumstances of his confession at the time he confessed, which was before
his criminal trial. Id., 1358-59.

The United States Court of Appeals for the Eighth Circuit concluded that
the claim Samuel Lee McDonald wanted to raise in a successive habeas
petition “shares the same factual predicate as his prior claim of ineffective
assistance of counsel based on counsel’s failure to pursue a mental disease or
defect defense.” McDonald v. Bowersox, 125 F.3d 1183, 1185 (8th Cir. 1997).

In Bennett v. United States, 119 F.3d 470 (7th Cir. 1997), the United States
Court of Appeals for the Seventh Circuit asked whether Donald “Bennett’s
invocation of Riggins [v. Nevada, 504 U.S. 127, 112 S. Ct. 1810, 118 L. Ed.
2d 479 (1992)] counts as new, albeit unmeritorious claim, or is merely
the repetition with variations of an old, rejected one—the claim of newly
discovered evidence that his conviction was procured by the administration
to him of a psychotropic drug. It is the latter. The habeas corpus statute
and [28 U.S.C. § 2255] do not define ‘claim,’ but we take it to bear its usual
meaning in federal pleading of a set of facts giving rise to a right to a legal
remedy.” Bennett v. United States, supra, 471-72. The court concluded that
although Bennett’s theory was new, the claim was not. Id., 472. “Riggins
was decided long before Bennett filed his previous application for leave to
file a section 2255 motion attacking his conviction on the basis of the
administration of the psycho tropic drug to him.” Id.

The issue in In re Williams, supra, 364 F.3d 235, was “whether a prisoner
may file a successive [application] that reiterates—with additional support—
the claims in a previous, unsuccessful [application].” Id., 238. The decision
held that “§ 2244 (b) precludes a court of appeals from granting a successive
[application] that merely embellishes an earlier motion with citations or
allegations that could have been included in the earlier [application].” Id.,
240. Billy Williams had filed three § 2244 applications that alleged that he
had been convicted of murder on the basis of testimony that had since been
recanted. Id., 237-38. An application “that relies entirely on evidence and
constitutional decisions that were available to the applicant during previous
[application] proceedings”; id., 239; must be denied.



Rodriguez v. Superintendent, Bay State Correctional Center, 139 F.3d
270 (1st Cir. 1998), is not a case based on newly discovered evidence. Hector
Santiago Rodriguez did not file an application alleging “any fact-based claim

. .7 Id., 273. The United States Court of Appeals for the First Circuit,
therefore, focused on § 2244 (b) (2) (A) (“claim relies on a new rule of
constitutional law, made retroactive to cases on collateral review by the
Supreme Court, that was previously unavailable”). The court concluded that
“Rodriguez adequately demonstrates that his claim of Cage [v. Louisiana,
498 U.S. 39, 111 S. Ct. 328, 112 L. Ed. 2d 339 (1990)] error rests on a new
rule of constitutional law that was unavailable when he last filed a habeas
petition, but he is unable to identify a Supreme Court edict that renders
Cage retroactively applicable to cases on collateral review.” Id., 276.

" We take judicial notice; see State v. Adams, 117 Conn. App. 747, 749
n.3, 982 A.2d 187 (2009); that the petitioner has pending a petition for a writ
of habeas corpus alleging the ineffective assistance of counsel against his
first habeas counsel. See Zollo v. Warden, Superior Court, judicial district
of Tolland, Docket No. CV-09-4003283.



