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Opinion

GRUENDEL, J. The petitioner, Arthur J. Davis,
appeals following the habeas court’s grant of summary
judgment in favor of the respondent, the commissioner
of correction. On appeal, the petitioner argues that the
court improperly concluded that he was not entitled to
be resentenced in accordance with General Statutes
§ 53a-35.1 We affirm the judgment of the habeas court.

To provide context for our discussion of the facts of
the present case, we first review the relevant statutes.
The petitioner originally was sentenced under General
Statutes (Rev. to 1968) § 53-10, which provides, in rele-
vant part, that ‘‘[a]ny person who commits murder in
the first degree . . . shall suffer death unless the jury
recommends imprisonment in the State Prison for life.
If the person accused elects to be tried by the court
and is found guilty . . . the court may, in its discretion,
imprison such person in the State Prison for life. . . .’’
General Statutes (Rev. to 1968) § 54-125 provides that
individuals sentenced to life imprisonment would be
eligible for parole after serving twenty-five years, less
any good time credits, not to exceed a total of five years.

‘‘[A]s part of the Penal Code that became effective
on October 1, 1971, the legislature adopted Public Acts
1969, No. 828, § 35, codified at General Statutes (Rev.
to 1972) § 53a-35, which provides in relevant part that,
‘(a) [a] sentence of imprisonment for a felony shall be
an indeterminate sentence . . . .’ The statute also sets
a maximum term of life imprisonment and a minimum
term of not less than ten nor more than twenty-five
years for a class A felony. . . .

‘‘In 1980, as part of the legislature’s comprehensive
revision of the state’s sentencing structure abolishing
indeterminate sentencing and creating definite sentenc-
ing, the legislature enacted [General Statutes] § 53a-35b
and amended § 53a-35 (a) to provide in relevant part:
‘For any felony committed prior to July 1, 1981, the
sentence of imprisonment shall be an indeterminate
sentence . . . .’ Public Acts 1980, No. 80-442, § 9, now
codified at General Statutes § 53a-35 (a).’’ (Citation
omitted; emphasis added.) Mead v. Commissioner of
Correction, 282 Conn. 317, 319, 920 A.2d 301 (2007).

With this background in mind, we review the undis-
puted facts and procedural history of the present case.
On November 16, 1966, the petitioner was found guilty
by a three judge panel of six counts of murder commit-
ted on August 25, 1966. On November 17, 1966, the
three judge panel sentenced him to death pursuant to
General Statutes (Rev. to 1968) § 53-10.2 On November
22, 1966, the same panel stayed the imposition of the
death penalty pending his appeal. The conviction and
sentence were affirmed after direct appeal to our
Supreme Court. State v. Davis, 158 Conn. 341, 260 A.2d
587 (1969), vacated in part and remanded, 408 U.S. 935,



92 S. Ct. 2856, 33 L. Ed. 2d 750 (1972).

On June 29, 1972, pursuant to Furman v. Georgia,
408 U.S. 238, 92 S. Ct. 2726, 33 L. Ed. 2d 346 (1972), the
United States Supreme Court vacated the petitioner’s
death sentence and remanded the case for further pro-
ceedings. Davis v. Connecticut, 408 U.S. 935, 92 S. Ct.
2856, 33 L. Ed. 2d 750 (1972). On November 16, 1972,
in compliance with the Supreme Court’s order, the peti-
tioner was sentenced by a different three judge panel
to life imprisonment, on each of the six counts of mur-
der, with the sentences to run consecutively, pursuant
to General Statutes (Rev. to 1971) § 53-10.

On January 25, 1985, the petitioner received a notice
from Kay Bryan, a records supervisor at the Connecticut
Correctional Institution at Somers, informing the peti-
tioner that she had recalculated the petitioner’s sen-
tence time pursuant to a 1980 statutory amendment and
subsequent judicial decision that removed the statutory
cap of five years of good time for all prisoners.3 In
calculating the petitioner’s parole eligibility, Bryan
treated the minimum term of imprisonment on each of
the petitioner’s life sentences as twenty-five years, for
a total minimum sentence of 150 years and a maximum
sentence of life. The respondent thereafter reduced the
150 year minimum sentence by crediting the petitioner
with 13,350 days of statutory good time, 492 days of
jail credit, 6725 days of meritorious good time, 120 days
of outstanding meritorious credit, and some seven day
job credits.

On June 28, 2007, the petitioner filed a petition for
a writ of habeas corpus, alleging that his confinement
was illegal because no court has ever set the minimum
term of his confinement. The petition alleged that, pur-
suant to § 53a-35, the sentence for any felony committed
prior to July 1, 1981, shall be indeterminate, and for any
felony for which the maximum term of imprisonment is
life, the minimum must be not less than ten or more
than twenty-five years. The petitioner therefore argued
that it was arbitrary and illegal for the respondent to
calculate his parole eligibility based on a minimum term
of twenty-five years per life sentence.

On December 10, 2008, the respondent filed a motion
for summary judgment, pursuant to Practice Book § 23-
37, arguing that the petition was barred by res judicata
because the United States Court of Appeals for the
Second Circuit addressed an identical claim from the
petitioner in Davis v. Bryan, 889 F.2d 445 (2d Cir.
1989).4 The respondent also argued that summary judg-
ment was appropriate because the petitioner was resen-
tenced, in 1972, pursuant to General Statutes (Rev. to
1968) § 53-10, and the respondent properly calculated
his parole eligibility pursuant to General Statutes (Rev.
to 1968) § 54-125.

After hearing argument from the parties, the habeas



court rendered summary judgment in favor of the
respondent on October 18, 2010. The court first deter-
mined that the Second Circuit case did not have res
judicata effect in the present case. The court next con-
cluded that the respondent had not usurped any judicial
function in calculating that the petitioner would be eligi-
ble for parole after he served twenty-five years for each
count pursuant to General Statutes (Rev. 1968) § 54-
125. The court also determined that § 53a-35 did not
apply to crimes committed before October 1, 1971, and
that the petitioner was properly sentenced under § 53-
10. The court subsequently granted the petition for certi-
fication, and this appeal followed.

The petitioner claims that the court incorrectly con-
cluded that he was properly resentenced under General
Statutes § 53-10 in 1972.5 The petitioner argues addition-
ally that the respondent’s 1985 recalculation of his sen-
tence to a minimum term of twenty-five years per count
was violative of the provisions of § 53a-35 because
§ 53a-35 was amended by Public Act 80-442, § 9, to make
the statute applicable to the sentencing of any person
convicted of any felony committed prior to July 1, 1981.
We disagree, and conclude that the petitioner was prop-
erly resentenced under § 53-10 and that the respondent
properly calculated the petitioner’s parole eligibility
under the statute applicable at the time of his offense.

‘‘As a preliminary matter, we set forth the appropriate
standard of review. Although a habeas court’s findings
of fact are reviewed under a clearly erroneous standard
of review, questions of law are subject to plenary
review. . . . Whether a legislative act applies retroac-
tively is a question of law over which this court has
plenary review.’’ (Citation omitted; internal quotation
marks omitted.) Mead v. Commissioner of Correction,
supra, 282 Conn. 322–23.

We begin with the general rule that a defendant is
prosecuted and sentenced under the statutes in effect
at the time of the offense. The legislature has enacted
‘‘savings statutes as reflected in General Statutes § 54-
194, which provides that ‘[t]he repeal of any statute
defining or prescribing the punishment for any crime
shall not affect any pending prosecution or any existing
liability to prosecution and punishment therefor, unless
expressly provided in the repealing statute that such
repeal shall have that effect’; and in General Statutes
§ 1-1 (t), which provides that ‘[t]he repeal of an act
shall not affect any punishment, penalty or forfeiture
incurred before the repeal takes effect, or any suit, or
prosecution, or proceeding pending at the time of the
repeal, for an offense committed, or for the recovery of
a penalty or forfeiture incurred under the act repealed.’

‘‘It is obvious from the clear, unambiguous, plain
language of the savings statutes that the legislature
intended that the defendant be prosecuted and sen-
tenced in accordance with and pursuant to the statutes



in effect at the time of the commission of the crime. Our
courts have repeatedly held that these savings statutes
preserve all prior offenses and liability therefor so that
when a crime is committed and the statute violated is
later amended or repealed, defendants remain liable
under the revision of the statute existing at the time of
the commission of the crime.’’ State v. Graham, 56
Conn. App. 507, 510–11, 743 A.2d 1158 (2000) (holding
that defendant was properly sentenced under statute in
effect at time of commission of crime, notwithstanding
amendment to statute passed before he was resen-
tenced following remand).

It is clear that, in 1972, it was proper for the sentenc-
ing court to resentence the petitioner to a sentence of
natural life, pursuant to General Statutes § 53-10, the
statute in effect at the time of the offense and the statute
the petitioner was originally sentenced under in 1966.
While General Statutes § 53a-35 was in effect in 1972,
nothing in the language of the statute expressed the
intent of the legislature for the statute to be applied
retroactively. Indeed, General Statutes § 53a-2 provides
that the ‘‘provisions of this title shall apply to any
offense . . . committed on or after October 1, 1971
. . . .’’ This plainly demonstrates a legislative intent
that the 1971 revisions to the Penal Code be applied
only prospectively. We therefore agree with the habeas
court that the petitioner was properly resentenced
under the statute in effect at the time of the offense,
namely, General Statutes (Rev. to 1968) § 53-10.

The petitioner also claims that when the respondent
recalculated the petitioner’s parole eligibility in 1985,
the respondent should have calculated it pursuant to
the minimum sentences provided for in § 53a-35 as
amended in 1980. The petitioner argues that § 9 of No.
80-442 of the 1980 Public Acts requires that § 53a-35 be
applied to all crimes committed before July 1, 1981,
including those committed before the effective date of
the revised Penal Code, October 1, 1971. We disagree
and conclude that § 53a-35, as amended by Public Act
No. 80-442, does not apply to crimes committed before
October 1, 1971.

There is a presumption that ‘‘statutes affecting sub-
stantive rights shall apply prospectively only.’’ (Internal
quotation marks omitted.) Mead v. Commissioner of
Correction, supra, 282 Conn. 323. Section 53a-35 is
unquestionably a substantive statute because it ‘‘defines
and regulates the length of time that a prisoner is
deprived of his liberty. The statute does not merely tell
the commissioner [of correction] how to administer an
existing right, but, instead, governs the right that the
commissioner must administer.’’ Id., 324–25 (determin-
ing that § 53a-35b is a substantive statute). The ‘‘pre-
sumption that [a statute] has only prospective effect
can be overcome only by a clear and unequivocal
expression of legislative intent that the statute shall



apply retrospectively.’’ Id., 325.

No. 80-442 of the 1980 Public Acts was part of the
legislature’s comprehensive revision of the state’s sen-
tencing structure to eliminate indeterminate sentenc-
ing, created by the 1971 revision to the Penal Code, and
create definite sentencing. Id., 319. No. 80-442 of the
1980 Public Acts ended indeterminate sentencing with
the purpose of increasing the amount of time that defen-
dants who are convicted of murder would spend in
prison. See Castonguay v. Commissioner of Correc-
tion, 300 Conn. 649, 664 n.15, 16 A.3d 676 (2011) (com-
piling legislative history of 1980 revisions). To
accomplish this, No. 80-442 of the 1980 Public Acts
restricted § 53a-35 to felonies committed before July
1, 1981, and enacted § 53a-35a to provide for definite
sentencing for felonies committed on or after July 1,
1981. Prior to this amendment, indisputably § 53a-35
applied only to felonies committed after October 1,
1971, the effective date of the statute.

The legislature evinced no clear and unequivocal
intent, while ending indeterminate sentencing going for-
ward, to simultaneously extend it to a class of persons
never before entitled to it. While the statutory provision
itself does not limit its application to felonies committed
after October 1, 1971, this limitation is found in § 53a-
2, which, as noted previously, restricts the application
of the provisions of title 53a to offenses committed on
or after October 1, 1971. We decline to hold that an
amendment restricting the application of indeterminate
sentencing to felonies committed before July 1, 1981,
also serves to entitle those who committed felonies
before October 1, 1971, to be resentenced under an
indeterminate sentencing scheme that did not exist at
the time of their offenses.6

Because § 53a-35 does not apply to crimes committed
before October 1, 1971, the respondent properly calcu-
lated the petitioner’s parole eligibility in accordance
with General Statutes (Rev. to 1968) § 54-125, providing
for a minimum sentence of twenty-five years, less
earned time, for each life sentence.7 This calculation
did not change the sentence that the petitioner received
in 1972 of six consecutive life sentences pursuant to
General Statutes (Rev. to 1968) § 53-10, but merely cal-
culated parole eligibility pursuant to statute.

We conclude that the court properly determined that
the petitioner was correctly resentenced in 1972 pursu-
ant to General Statutes (Rev. to 1968) § 53-10, and that
the respondent properly recalculated the petitioner’s
parole eligibility under General Statutes (Rev. to 1968)
§ 54-125 because § 53a-35 does not apply to crimes com-
mitted before October 1, 1971. Summary judgment in
favor of the respondent, therefore, was appropriate.

The judgment is affirmed.

In this opinion BEACH, J., concurred.



1 In light of our conclusion that summary judgment was appropriate on
that ground, we do not address the respondent’s additional contention that
summary judgment was properly rendered in favor of the respondent
because the action was barred by res judicata. See James v. Valley-Shore
Y.M.C.A, Inc., 125 Conn. App. 174, 176 n.1, 6 A.3d 1199 (2010) (‘‘[i]n light
of our conclusion that summary judgment was appropriate on that ground,
we do not address the court’s alternate basis for rendering summary judg-
ment or the plaintiff’s challenge thereto’’), cert. denied, 300 Conn. 916, 13
A.3d 1103 (2011), citing Valentine v. LaBow, 95 Conn. App. 436, 448 n.11,
897 A.2d 624 (‘‘[b]ecause we conclude that the court correctly determined
that the defendant’s fraudulent conveyance claim was barred by the three
year statute of limitations contained in General Statutes § 52-577, we need
not address the defendant’s claims with respect to the court’s alternate
grounds for granting the motion for summary judgment’’), cert. denied, 280
Conn. 933, 909 A.2d 963 (2006). The court indicated in its oral ruling that
it was reluctant to apply res judicata to a federal court decision interpreting
a state statute as a matter of first impression. The court distinguished the
present case from McCarthy v. Warden, 213 Conn. 289, 294–98, 567 A.2d
1187 (1989), cert. denied, 496 U.S. 939, 110 S. Ct. 3220, 110 L. Ed. 2d 667
(1990), on which the concurrence relies, because McCarthy did not involve
an issue of statutory interpretation. Neither party briefed this particular
issue, nor has the concurrence provided support for the proposition that
the application of res judicata is proper where a federal court interpreted
a state statute as a matter of first impression. In light of the fact that res
judicata is a flexible doctrine, we decline to consider the applicability of
that equitable doctrine when the court’s ruling on the petitioner’s resentenc-
ing claim plainly disposes of his appeal. Delahunty v. Massachusetts Mutual
Life Ins. Co., 236 Conn. 582, 591, 674 A.2d 1290 (1996) (‘‘[t]he doctrines of
preclusion . . . should be flexible and must give way when their mechanical
application would frustrate other social policies based on values equally or
more important than the convenience afforded by finality in legal controver-
sies’’ [internal quotation marks omitted]).

2 We note that General Statutes (Cum. Sup. 1965) § 53-10, which was in
effect at the time the crimes here were committed, is identical to General
Statutes (Rev. to 1968) § 53-10, under which the petitioner was sentenced.

3 In December, 1984, the Superior Court held that all Connecticut prisoners
were entitled to benefit from the 1980 amendment to General Statutes § 54-
125 that eliminated the five year restriction on the amount of good time
credit that could be earned. Public Acts 1980, No. 80-442, § 26.

4 On May 12, 2009, the court denied without prejudice the respondent’s
motion for summary judgment. The court stayed the proceedings in the
habeas corpus matter to permit the petitioner to file in the sentencing court
a motion to correct an illegal sentence. See Cobham v. Commissioner of
Correction, 258 Conn. 30, 39, 779 A.2d 80 (2001) (‘‘in order to challenge an
illegal sentence, a defendant either must appeal the sentence directly or file
a motion to correct the sentence pursuant to [Practice Book] § 43-22 with
the trial court before raising a challenge for the first time in a petition for
a writ of habeas corpus’’). Thereafter, the petitioner filed a motion to correct
an illegal sentence with the sentencing court. On August 25, 2009, the sen-
tencing court denied the motion for lack of subject matter jurisdiction. On
January 15, 2010, the respondent filed a motion to renew its motion for
summary judgment.

5 We note that the habeas court addressed three distinct questions of law
in its oral ruling. The first question of law was which statute the petitioner
was entitled to be sentenced under in 1972. The second question was the
calculation done by the respondent in 1985 in accordance with General
Statutes (Rev. to 1968) § 53-10 and General Statutes (Rev. to 1968) § 54-125.
Finally, the habeas court ruled that § 53a-35 does not apply retroactively to
crimes committed before October 1, 1971. The petitioner’s brief states that
the sole question before this court is which statute the petitioner should have
been sentenced pursuant to in 1972, yet argues that it was the respondent’s
recalculation of the petitioner’s sentence that is in violation of § 53a-35.
Because the petition for certification stated the grounds broadly as
‘‘[w]hether the court erred in deciding the question of law set forth in its
ruling,’’ we address the habeas court’s ruling in its entirety.

6 We note that our Supreme Court has acknowledged the practical con-
cerns that a retroactive application of § 53a-35 would create. When ruling
on the retroactivity of § 53a-35b in Mead v. Commissioner of Correction,
supra, 282 Conn. 317, the court cited favorably to Davis v. Bryan, supra,
889 F.2d 445, and noted that ‘‘[a] retroactive application of § 53a-35b would



also raise some of the same concerns that troubled the [court in Davis].
. . . The petitioner asserted that the legislature created an entitlement to
a judicially imposed indeterminate sentence by amending § 53a-35 to apply
indeterminate sentencing to any felony committed prior to July 1, 1981, and
by failing to limit this provision to felonies committed after October 1, 1971.
. . . The court in Davis concluded that neither the 1971 provisions nor the
1980 amendment to § 53a-35 was retroactive, as a retroactive application
of § 53a-35 would mean that every defendant sentenced under the pre-
1971 penal code would be entitled to be re-sentenced to an indeterminate
sentence. . . . The court found it improbable that the legislature intended
to impose such a burden on the Connecticut courts. . . . We find it equally
improbable that the legislature intended to impose such a burden on our
court system by requiring that every defendant sentenced to life imprison-
ment prior to 1981 would be entitled to have his life sentence recalculated
as a term of sixty years.’’ (Citation omitted; internal quotation marks omit-
ted.) Mead v. Commissioner of Correction, supra, 325–26.

7 See footnote 3 of this opinion. Bryan’s calculations reflect the removal
of the five year cap on earned time.


