sfeske skt sk ste sk st seosteske st skeostesie st sk ste sk st skotesk stttk ol skotekokoleskokokokolke skoiekokok skoiokokor

The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the_Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.
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Opinion

PER CURIAM. The defendant, Andreas P. Lewis, Jr.,
appeals from the judgment of conviction, rendered after
a jury trial, of assault in the first degree in violation of
General Statutes § 53a-59 (a) (1) and breach of the
peace in the second degree in violation of General Stat-
utes § 53a-181 (a) (1).! On appeal, the defendant claims
that the court improperly denied his timely request to
poll the jury.? We agree and, therefore, reverse the judg-
ment of the trial court.

The following facts are necessary for our disposition
of the defendant’s claim. Following deliberations, the
jury returned a guilty verdict and the court then ordered
the verdict accepted and recorded. After the jury
returned its verdict, the court provided further instruc-
tions to the jury and thanked it for its service. During
those instructions, the defendant interjected to request
a poll of the jury. Despite the defendant’s request to
conduct a poll pursuant to Practice Book § 42-31,% the
court stated that the jury already had been discharged,
declined to poll the jury and dismissed the jury to the
assembly room. The defendant asked that the record
reflect that the jury still was present in the courtroom
when the defendant made his request to poll the jury,
and the court replied that the record would so reflect.

Clearly, the record reflects that the defendant
requested that the jury be polled and that the court
denied the request. “Our review of the defendant’s claim
necessarily includes consideration of [whether the
defendant made] a timely request to poll the jury. A
request to poll the jury is timely within the parameters
of Practice Book § 42-31 if it is submitted prior to the
jury’s discharge. ‘[T]he discharge of a jury is not trig-
gered by its departure from the courtroom, but, rather,
by the separation and dispersal of its individual mem-
bers.” State v. Pare, [263 Conn. 611, 629-30, 755 A.2d
180 (2000)]. Prior to the time jurors separate and dis-
perse, they are unlikely to come into contact with out-
side influences that could taint any subsequent poll.”
(Emphasis in original.) State v. James P., 96 Conn. App.
93, 100, 899 A.2d 649, cert. denied, 280 Conn. 910, 908
A.2d 540 (2006).

In making his claim, the defendant relies on our
Supreme Court’s decision in State v. Pare, supra, 253
Conn. 611, in which it held that “pursuant to [Practice
Book] § 42-31, a trial court’s obligation to poll the jury
upon a timely request from either party is mandatory”;
State v. Pare, supra, 621; and that a violation of that
rule of practice “requires automatic reversal of the judg-
ment.” Id., 639. The state concedes that the defendant
made a timely request to poll the jury while the jury
remained in the courtroom, which mandated that the
court order the clerk of the court to poll the jurors
individually. Further, the state concedes that in accor-



dance with Pare, the court’s refusal to poll the jury
after a timely request is not subject to harmless error
analysis and requires automatic reversal. See id., 638—
39. We agree and therefore conclude that the court’s
denial of the defendant’s timely request to poll the jurors
individually requires automatic reversal of the
judgment.

The judgment is reversed and the case is remanded

for a new trial.

! The court sentenced the defendant to a total effective sentence of thirteen
years incarceration, suspended after eight years, and five years probation.

20n appeal, the defendant also claims that (1) the court failed to take
steps to ensure that the defendant received a proper night’s sleep during
the trial, therefore depriving him of his constitutional rights, (2) the court
improperly barred the defendant from presenting a critical witness under
a sequestration order and (3) the state’s attorney committed prosecutorial
impropriety during the trial and in his closing argument to the jury. We do
not reach the merits of the defendant’s other claims because they are unlikely
to arise on retrial. See State v. Jones, 289 Conn. 742, 769 n.25, 961 A.2d
322 (2008).

3 Practice Book § 42-31 provides: “After a verdict has been returned and
before the jury have been discharged, the jury shall be polled at the request
of any party or upon the judicial authority’s own motion. The poll shall be
conducted by the clerk of the court by asking each juror individually whether
the verdict announced is such juror’s verdict. If upon the poll there is
not unanimous concurrence, the jury may be directed to retire for further
deliberations or they may be discharged.” We note that § 42-31 applies only
in criminal trials.




