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Opinion

BORDEN, J. The plaintiffs, Adriana Ruiz and Olga
Rivera,! appeal from the grant of summary judgment in
favor of the defendant Victory Properties, LLC.2 On
appeal, the plaintiffs claim that the trial court improp-
erly concluded that, under the undisputed facts of the
case, the defendant owed them no duty. We agree with
the plaintiffs and, accordingly, reverse the judgment of
the trial court.

The plaintiffs brought this complaint in negligence,
and moved for a prejudgment remedy, which the court,
after an evidentiary hearing, granted in part. Thereafter,
the defendant moved for summary judgment, which the
court granted. This appeal followed.

The record discloses the following undisputed facts,
as stated by the trial court in its memorandum of deci-
sion on the motion for summary judgment.? “On the
date of this incident, May 14, 2008, the defendant . . .
was the owner and landlord of a six-family apartment
building located at 138 North Street, New Britain, Con-
necticut. Saribel Cruz resided in a third floor apartment
with her son Luis who was ten years old. Ms. Cruz is
the aunt of Adriana Ruiz, who was seven years old.
Adriana resided in another apartment with her mother,
Olga Rivera. Some buckets, trash, rocks, and broken
concrete pieces were located in the backyard of the
building. Prior to the incident on May 14, 2008, one
tenant had complained to the landlord about the condi-
tions of the backyard.

“On the date of the incident, a number of the children
were playing in the backyard, watched by a number of
adults. It was common for children who lived in the
building, often joined by other neighborhood children,
to play in the backyard, where they would sometimes
ride or park their bikes, and where they would some-
times use a basketball hoop that had been set up. On
this pleasant May day, Luis Cruz decided to see if he
could split a rock by throwing it to the ground. He took
a large rock from the backyard up to his family’s third
floor apartment and threw it from the window or [the]
balcony to the ground. He saw his cousin Adriana below
and yelled to her to get out of the way, but the rock
hit her in the head, and she was badly injured.”

The court also noted the following in a footnote
regarding the object that hit Ruiz: “Olga Rivera has
submitted an affidavit in opposition to summary judg-
ment in which she states, ‘upon information and belief
. . . Luis Cruz, a minor child, picked up a loose piece
of concrete or cinder block’ and dropped it from the
balcony, hitting Adriana. For purposes of summary
judgment, an affiant is not permitted to offer evidence
upon information or belief, but rather must offer evi-
dence as would be admissible at trial. The transcripts
of witnesses at the prejudgment remedy hearing all



describe the object thrown by Luis as a ‘rock.” From
the photographs attached as exhibits to the plaintiff’s
opposition papers, and from the description of the pho-
tographs by Saribel Cruz, it appears that the families
in the building may have used the term ‘rock’ to describe
either an actual rock or any large heavy piece of con-
crete. For consistency, the court will use the term ‘rock,’
as have the witnesses in the exhibits.”

At the outset, we note our standard of review. “Sum-
mary judgment is appropriate when the pleadings, affi-
davits and any other proof submitted show that there
is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.

. . Thus, because the court’s decision on a motion
for summary judgment is a legal determination, our
review on appeal is plenary . . . .” (Internal quotation
marks omitted.) Heussner v. Day, Berry & Howard,
LLP, 94 Conn. App. 569, 572-73, 893 A.2d 486, cert.
denied, 278 Conn. 912, 899 A.2d 38 (2006).

I

The plaintiffs contend that the court improperly
granted the defendant’s motion for summary judgment
on the ground that the defendant owed no duty to the
plaintiffs.? We agree.

“The existence of a duty of care is a prerequisite to
a finding of negligence.” Gomes v. Commercial Union
Ins. Co., 258 Conn. 603, 614, 783 A.2d 462 (2001). “The
existence of a duty is a question of law and only if such
a duty is found to exist does the trier of fact then
determine whether the defendant [breached] that duty
in the particular situation at hand.” (Internal quotation
marks omitted.) Mendillo v. Board of Education, 246
Conn. 456, 483, 717 A.2d 1177 (1998). “If a court deter-
mines, as a matter of law, that a defendant owes no
duty to a plaintiff, the plaintiff cannot recover in negli-
gence from the defendant.” RK Constructors, Inc. v.
Fusco Corp., 231 Conn. 381, 384-85, 650 A.2d 153 (1994).

Our Supreme Court has stated that “the test for the
existence of a legal duty of care entails (1) a determina-
tion of whether an ordinary person in the defendant’s
position, knowing what the defendant knew or should
have known, would anticipate that harm of the general
nature of that suffered was likely to result, and (2) a
determination, on the basis of a public policy analysis,
of whether the defendant’s responsibility for its negli-
gent conduct should extend to the particular conse-
quences or particular plaintiff in the case.” (Internal
quotation marks omitted.) Lodge v. Arett Sales Corp.,
246 Conn. 563, 572, 717 A.2d 215 (1998).

“In negligence cases [such as the present one] in
which a tortfeasor’s conduct is not the direct cause of
the harm, the question of legal causation is practically
indistinguishable from an analysis of the extent of the
tortfeasor’s duty [owed] to the plaintiff.” Malloy v. Col-



chester, 85 Conn. App. 627, 633-34, 858 A.2d 813, cert.
denied, 272 Conn. 907, 863 A.2d 698 (2004). “The nature
of the duty, and the specific persons to whom it is owed,
are determined by the circumstances surrounding the
conduct of the individual. . . . Essential to determin-
ing whether a legal duty exists is the fundamental policy
of the law that a tortfeasor’s responsibility should not
extend to the theoretically endless consequences of the
wrong. . . . Even where harm was foreseeable, [our
Supreme Court] has found no duty when the nexus
between a defendant’s negligence and the particular
consequences to the plaintiff was too attenuated.”
(Internal quotation marks omitted.) Id., 634. Put another
way, “[i]t is a well established tenet of our tort jurispru-
dence that [d]ue care does not require that one guard
against eventualities which at best are too remote to
be reasonably foreseeable.” (Internal quotation marks
omitted.) Lodgev. Arett Sales Corp., sura, 246 Conn. 575.

Ordinarily in tort law, whether a defendant’s conduct
is tortious is determined by the jury; the jury decides
whether the defendant acted reasonably, which ordi-
narily includes, either explicitly or implicitly, whether
the defendant should have reasonably foreseen the
adverse consequences of its conduct. DiPietro v. Farm-
ington Sports Arena, LLC, 123 Conn. App. 583, 620-21,
2 A.3d 963, cert. granted, 299 Conn. 920, 10 A.3d 1053
(2010). When, however, a court determines that no tort
duty exists because the consequences of the alleged
tortfeasor’s conduct were too remote to be reasonably
foreseeable, what the court is doing is concluding, as
a matter of law, that no reasonable juror could find
that the defendant should have foreseen the adverse
consequences of its conduct. Thus, the question of fore-
seeability is, in the first instance, a jury question on the
issue of negligence, and only becomes a legal question
for the court when the defendant claims that the conse-
quences of its conduct were not reasonably foreseeable
and, therefore, it owed no duty of care to the plaintiffs.

The plaintiffs argue that the court improperly framed
the issue as it did, claiming that the question of duty
is based on the foreseeability of the general nature of
the harm and not the exact manner in which the harm
occurred. Inresponse, the defendant argues that it owed
no duty to the plaintiffs, as a matter of law, because
this accident was caused by another child, and was
simply unforeseeable. We agree with the plaintiffs.

The court, in its memorandum of decision, as the
plaintiffs argue, based its conclusion of no duty on
the contention that the harm suffered by Ruiz was not
foreseeable. In order to establish the element of duty,
however, the focus of the inquiry is not on the specific
manner in which the harm occurred but instead on
whether the general nature of the harm which Ruiz
suffered was foreseeable. “[S]o long as harm of the
general nature as that which occurred is foreseeable



there is a basis for liability even though the manner in
which the accident happens is unusual, bizarre . . . .”
(Internal quotation marks omitted.) Pisel v. Stamford
Hospital, 180 Conn. 314, 333, 430 A.2d 1 (1980). There-
fore, whether a landlord, in the defendant’s position,
should have been able to foresee the exact manner in
which ten year old Luis Cruz would play with the large
rock, and ultimately injure Ruiz, is not the proper
inquiry.

In this instance, the inquiry regarding foreseeability
should depend on whether areasonable landlord, know-
ing that dangerous debris is present in a common area
where children are known to play, would be able to
foresee that a child was likely to suffer harm of the
general nature that Ruiz suffered here as a result of
children playing in that very area. The proper applica-
tion of the doctrine that the court must focus on the
general nature of the harm suffered, and not the specific
manner in which the harm occurred, depends in part
on the level of generality with which the nature of the
harm is defined. In other words, the more specifically
the harm is defined the more it becomes the specific
manner in which the harm occurred. For example, in
the present case, one could define the harm along the
following spectrum of generality: getting hurt by a large
rock; getting hurt by a large rock thrown by another
child; getting hurt by a large rock thrown by another
child from the third floor of the apartment building.

Although a jury might find it not foreseeable that a
ten year old child would carry a large rock up to a third
floor balcony, throw it off, and hit someone below,
defining the harm of the general nature in that way as
amatter of law would be too specific; it would transform
the general nature of the harm into the specific way in
which the harm occurred. Instead, we conclude that
the appropriate level of generality in the present case
is getting hurt by a large rock thrown by another child,
and that was certainly foreseeable. Put another way,
we think that this case is close enough to the margin
of reasonable foreseeability that it would be inappropri-
ate to foreclose the foreseeability inquiry as a matter
of law.

The defendant argues, however, that to find a duty
under the facts of this case would drastically change
the dynamic of the relationship between landlord and
tenant, as it would make a landlord strictly liable for
the actions of the children of their tenants while they are
playing in common areas of the property. The defendant
further argues that our jurisprudence is typically against
extending a duty in situations where a defendant has
no control over the person causing the injury, and that
here Ruiz’ injuries were due to the intentional act of
Luis Cruz, a person over whom the defendant had no
control. In support of that argument the defendant relies
heavily on case law that discusses situations where a



landlord does not owe its tenants a duty to protect them
from injuries caused by the intentional or criminal acts
of a third party.’ The defendant’s arguments, however,
are unpersuasive and mischaracterize the plaintiffs’
claim.

Under the facts of this case, and in particular in light
of the fact that Luis Cruz yelled out a warning before
he let the rock drop, it is clear that he did not intention-
ally harm Ruiz. Furthermore, the plaintiffs have not
alleged, and are not claiming, that the defendant failed
to protect them from the intentional acts of Luis Cruz.
They are claiming that the defendant neglected its prop-
erty and left it in a dangerous condition that caused a
foreseeable injury to Ruiz.

The defendant permitted the backyard of its apart-
ment building to remain littered with dangerous debris
knowing that that very location was used as a play area
for children who resided in the building. The defendant
can be charged with notice of the dangerous nature of
the area, because the summary judgment court found
it to be undisputed that one tenant had complained to
the defendant about the conditions of the backyard.
Nonetheless the yard contained, as the summary judg-
ment court found to be undisputed, “[s]Jome buckets,
trash, rocks, and broken concrete pieces . . . .” A jury
could find it foreseeable that one child would pick up
a piece of the debris and throw it, thus injuring
another child.

In determining whether a duty of care exists, the
second consideration is whether there are reasons of
public policy to extend such a duty to the defendant
under the circumstances. “[IJn considering whether
public policy suggests the imposition of a duty, we

. consider the following four factors: (1) the normal
expectations of the participants in the activity under
review; (2) the public policy of encouraging participa-
tion in the activity, while weighing the safety of the
participants; (3) the avoidance of increased litigation;
and (4) the decisions of other jurisdictions.” (Internal
quotation marks omitted.) Monk v. Temple George Asso-
ciates, LLC, 273 Conn. 108, 118, 869 A.2d 179 (2005).
“[A] totality of the circumstances rule . . . is most con-
sistent with the public policy goals of our legal system,
as well as the general tenor of our tort jurisprudence.”
Id., 121. We apply these four factors and conclude that
imposing a duty of care on the defendant under the
circumstances of the present case is not inconsistent
with public policy.

Under the first factor, the court looks to the normal
expectations of the parties in the activity under review.
The activity under review here is the use of a common
area of an apartment building by tenants and their chil-
dren. The plaintiffs argue that the defendant failed to
conform to the reasonable expectations of the tenants,
in that the common areas of an apartment building



should be adequately maintained so that they are safe
for tenants and their families. The plaintiffs further posit
that there is a strong public policy that landlords need
to be held accountable when they ignore the responsi-
bility of maintaining a safe environment. It is not unrea-
sonable for a tenant to expect a landlord to maintain
the common areas of its properties and keep them free
of dangerous debris, especially when a landlord has
knowledge that children often play in the area in ques-
tion. Additionally, it is unreasonable for a landlord to
expect that it can continue to conduct its business,
while ignoring its obligation to maintain common areas
and address tenant safety concerns.

The second factor, encouraging participation in the
activity, also favors imposing a duty. “[This] factor
requires [consideration of] the benefits, if any, of
encouraging the underlying activity . . . .” Sequro v.
Cummiskey, 82 Conn. App. 186, 196, 844 A.2d 224
(2004). As a matter of public policy, it is desirable to
promote the maintenance of common areas in proper-
ties such as the apartment building in this case, so that
children can socialize and play in safe environments.
A finding against the imposition of a duty would discour-
age parents from allowing their children to play and
utilize the common areas of apartment buildings. It
would also require tenants in such dwellings to exercise
a much higher degree of vigilance in monitoring their
children’s activities in order to prevent exposure to
potentially dangerous materials. There is certainly a
strong public policy in favor of facilitating and encour-
aging children to play and socialize without forcing an
overly heightened degree of vigilance upon parents.

The third factor, which is the likelihood that imposing
such a duty would lead to increased litigation, is an
admittedly weaker factor; it does not, however, compel
the conclusion that imposing a duty of care on the
defendant is inconsistent with public policy. Extending
liability to those landlords or property owners who fail
to use reasonable care to maintain a safe environment
in common areas in order to protect their tenants from
foreseeable harm, will not unnecessarily increase litiga-
tion but, rather, will provide an incentive to landlords
and property owners to act responsibly toward their
tenants.

Finally, the fourth factor, concerning the decisions
of other jurisdictions, is not particularly helpful because
there are multiple ways in which our sister states handle
the question of duty with respect to premises liability.
As there is no compelling reason grounded in public
policy to shield the defendant from its duty, we there-
fore conclude that the defendant owed the plaintiffs a
reasonable duty of care.

The dissent concludes, to the contrary, that “the
defendant cannot be held liable to the plaintiffs for the
harm caused by an eighteen pound concrete cinder



block being dropped from a third story balcony onto
the head of Ruiz.” We disagree.

First, it is not undisputed that the rock that hit Ruiz
weighed eighteen pounds, or that it was even a concrete
cinder block. As we indicated, although there was some
testimony to that effect before the prejudgment remedy
court, the summary judgment court did not determine
that factual assertion to be undisputed, and in fact sim-
ply referred to the item as a large rock. Second, even if
it were ultimately determined to have weighed eighteen
pounds, we think that the weight of the rock and the
place from which it was thrown are precisely the types
of foreseeability inquiries that are more appropriately
left to the jury, rather than to the court as a matter
of law.

II

In addition, to the extent that the court relied on the
doctrine of superseding cause to reach its decision, the
plaintiffs argue that the court improperly applied that
doctrine. We agree.

In Barry v. Quality Steel Products, Inc., 263 Conn.
424, 436-39, 820 A.2d 258 (2003), our Supreme Court
stated: “[T]he doctrine of superseding cause no longer
serves a useful purpose in our jurisprudence when a
defendant claims that a subsequent negligent act by a
third party cuts off its own liability for the plaintiff’s
injuries. We conclude that under those circumstances,
superseding cause instructions serve to complicate
what is fundamentally a proximate cause analysis. Spe-
cifically, we conclude that, because our statutes allow
for apportionment among negligent defendants; see
General Statutes § 52-572h; and because Connecticut is
a comparative negligence jurisdiction; General Statutes
§ 52-6720; the simpler and less confusing approach to
cases, such as the present one, where the jury must
determine which, among many, causes contributed to
the plaintiffs’ injury, is to couch the analysis in proxi-
mate cause rather than allowing the defendants to raise
a defense of superseding cause.” The court then
explained that its holding is limited to cases in which
a defendant claims that its tortious conduct is super-
seded by a subsequent negligent act or there are multi-
ple acts of negligence, and that its holding does not
necessarily affect those cases where the defendant
claims that an unforeseeable intentional tort, force of
nature, or criminal event supersedes its tortious con-
duct. Id., 439 n.16.

The defendant argues that, even if it did owe a duty
to the plaintiffs, Luis Cruz was an “unforeseeable” inten-
tional tortfeasor and that, therefore, the young boy’s
actions cut off any potential liability of the defendant.
It is clear from the undisputed facts, however, that
the actions of Luis Cruz were neither intentional nor
criminal and thus, according to Barry, application of



the superseding cause doctrine would not be appro-
priate. At the same time, our Supreme Court in Barry,
did not decide that intervening events would no longer
play a role in assessing liability for negligent conduct.
Instead, it held that analysis of causation issues relating
to such events should be governed by the general law
of proximate cause rather than by the assignment of a
dispositive role to any one of the causes contributing
to a plaintiff’s injury. Barry v. Quality Steel Products,
Inc., supra, 263 Conn 446. One reason underlying the
court’s decision was its recognition of the dominant
role that comparative negligence has come to play in
our assignment of responsibility for personal injury. Id.,
442-46. Here, however, the court determined that Luis
Cruz’ actions were “the most proximate cause” and,
therefore, assigned his role in this unfortunate event
as the dispositive cause, disregarding any potential con-
tributory roles of other causes such as the defendant’s
failure to maintain a safe common area. It was improper
for the court to foreclose the plaintiffs from recovery
merely because another party may have subsequently
contributed to Ruiz’ injury. The inquiry by a court in
such a circumstance should be whether the allegedly
negligent conduct of any actor was a proximate cause
and then each actor would pay his or her proportionate
share, regardless of whether another’s conduct also
contributed to the plaintiff’s injury.

“Because actual causation, in theory, is virtually lim-
itless, the legal construct of proximate cause serves to
establish how far down the causal continuum tortfea-
sors will be held liable for the consequences of their
actions. . . . The fundamental inquiry of proximate
cause is whether the harm that occurred was within
the scope of foreseeable risk created by the defendant’s
negligent conduct. . . . In negligence cases . . . in
which a tortfeasor’s conduct is not the direct cause of
the harm, the question of legal causation is practically
indistinguishable from an analysis of the extent of the
tortfeasor’s duty to the plaintiff.” (Internal quotation
marks omitted.) Malloy v. Colchester, supra, 85 Conn.
App. 633-34. Therefore, since we have already deter-
mined the question of whether a duty was owed by the
defendant, it would be repetitive for us to engage in an
analysis concerning proximate cause.

The judgment is reversed and the case is remanded
with direction to deny the defendant’s motion for sum-
mary judgment, and for further proceedings according
to law.

In this opinion ROBINSON, J. concurred.

! The plaintiff Olga Rivera brought this action as a parent and next friend
of her minor daughter, Adriana Ruiz, and on her own behalf.

®The trial court also granted summary judgment in favor of John R.
Kovalcik and Intepros, Inc., parties that had been cited in by the plaintiffs
as party defendants. John R. Kovalcik and Intepros, Inc., named Saribel
Cruz and Delis Cabrera as apportionment defendants in an apportion-
ment complaint.

The plaintiffs have only appealed the trial court’s judgment rendering



summary judgment in favor of Victory Properties, LLC, and we refer herein
to Victory Properties, LLC, as the defendant.

3 Although, on the summary judgment proceedings, the parties submitted
affidavits and the transcript of the prejudgment remedy proceedings as well
as the court’s memorandum of decision on those proceedings, the summary
judgment court issued a specific memorandum of decision stating all of the
facts that it considered to be undisputed. We therefore confine our statement
of the facts of the case to those facts determined by the summary judgment
court to be those that are undisputed.

! The plaintiffs also claim that the court improperly disregarded the doc-
trine of law of the case, arguing that the instant issues were previously
ruled on at the prejudgment remedy hearing and that, therefore, the summary
judgment court should not have opened what had already been decided. In
light of our conclusion that summary judgment was improperly granted on
the ground that the defendant owed no duty to the plaintiffs, we need not
reach this claim.

5The defendant cites to an Illinois Appellate Court decision, Trice v.
Chicago Housing Authority, 14 1ll. App. 3d 97, 302 N.E.2d 207 (1973), for
the proposition that it does not owe a duty to the plaintiffs because of Luis
Cruz’ status as a third party. In Trice, the plaintiff’s argument was that the
landlord had a police duty to stop intentional criminal acts. Id., 100-101.
Not only does the present case not deal with a criminal act, but the plaintiffs
here do not suggest that the defendant should have protected them from
Luis Cruz, a third party; the plaintiffs merely seek a ruling that the defendant
is held accountable for its violation of its duty to maintain safe common
areas of its premises. The defendant’s reliance on Spencer v. Nesto, 46 Conn.
Sup. 566, 764 A.2d 224 (2000), is similarly misplaced. In that case, the
superseding cause doctrine was applied to the criminal acts of a landlord’s
tenant, not unintentional acts.



