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The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the_Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
of official reports are copyrighted by the Secretary of
the State, State of Connecticut, and may not be repro-
duced and distributed without the express written per-
mission of the Commission on Official Legal

Publications, Judicial Branch, State of Connecticut.
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Opinion

SCHALLER, J. The defendant Jeanne Baron' appeals
from the judgments of the trial court disallowing admis-
sion of a will executed by her mother, the decedent,
Edith Baron, due to lack of testamentary capacity. On
appeal, the defendant contends that the trial court
applied a higher legal standard to the question of testa-
mentary capacity than is required under Connecticut
law. We agree with the defendant and, accordingly,
reverse the judgments of the trial court.

The following facts and procedural history are rele-
vant to the present appeal. The decedent died on July
20, 2006. She was survived by three children: Aleta
Deroy, Jeanne Baron and Glen Baron. Two documents
were submitted to the Probate Court purporting to be
the last will and testament of the decedent. The first
will, dated February 12, 2002, devised the entirety of
the decedent’s estate, including the decedent’s interest
in an eighty-six acre farm located at 2247 Glasgo Road
in the town of Griswold, to Deroy and Glen Baron in
equal shares. The second will, dated July 3, 2002,
devised the decedent’s interest in the farm to Jeanne
Baron and provided that the residue and remainder of
her estate should be distributed equally to each child.?
Deroy and Glen Baron contested the admission of the
second will, arguing, inter alia, that the decedent lacked
testamentary capacity on July 3, 2002. The Probate
Court disagreed and, accordingly, admitted the second
will as the last will and testament of the decedent.?
Deroy and Glen Baron filed separate appeals from that
decision to the trial court.

The trial court revisited the question of testamentary
capacity in a de novo proceeding. A two day trial com-
menced on November 3, 2010. At the conclusion of
those proceedings, the court issued a brief oral decision
concluding that the decedent was “incompetent” to exe-
cute a will on July 3, 2002. The court explained its
decision as follows: “On June 10, 2002, at the request
of the decedent’s attorneys, Dr. Christopher Tolsdorf,
a highly qualified neuropsychologist, conducted a very
thorough examination of the decedent to determine
whether she was competent to make her own legal
decisions. Dr. Tolsdorf concluded his report by saying:
‘Given her cognitive impairments, it is unlikely that
she would be able to make fully informed, thoughtful
judgments regarding complex financial issues.” On the
[witness] stand, he testified, based upon my questioning
of him after he completed his testimony, that he felt
that she was incompetent on June 10 and also was
incompetent on July 3, the date of the execution of her
will. He also felt that she needed a conservator, which
is obviously an indication of incompetency. Based on
the foregoing, the court finds that the decedent was
incompetent on July 3, 2002, when she executed her
will.”



On appeal, the defendant claims that the trial court
applied an incorrect standard of law to the question
of testamentary capacity. Specifically, the defendant
claims that the trial court applied a legal standard that
would require a testator to possess the mental acuity
necessary to make decisions regarding “ ‘complex
financial issues.’”

“[W]hether the court applied the correct legal stan-
dard is a question of law subject to plenary review.”
(Internal quotation marks omitted.) Emrich v. Emrich,
127 Conn. App. 691, 702, 15 A.3d 1104 (2011); see also
Schirmer v. Souza, 126 Conn. App. 759, 764, 12 A.3d
1048 (2011); Wieselman v. Hoeniger, 103 Conn. App.
591, 598, 930 A.2d 768, cert. denied, 284 Conn. 930, 934
A.2d 245 (2007). When an incorrect legal standard is
applied, the appropriate remedy is to reverse the judg-
ment of the trial court and to remand the matter for
further proceedings. See St. Joseph’s Living Center,
Inc. v. Windham, 290 Conn. 695, 765, 966 A.2d 188
(2009) (Schaller, dJ., concurring in part and dissenting
in part).

The standard for testamentary capacity is well estab-
lished. “To make a valid will, the testatrix must have
had mind and memory sound enough to know and
understand the business upon which she was engaged,
that of the execution of a will, at the very time she
executed it.” (Internal quotation marks omitted.)
Sanzo’s Appeal from Probate, 133 Conn. App. 42, 50,
35 A.3d 302 (2012); see also Atchison v. Lewis, 131
Conn. 218, 219-20, 38 A.2d 673 (1944). In Stanton v.
Grigley, 177 Conn. 558, 418 A.2d 923 (1979), our
Supreme Court stated: “The burden of proof in disputes
over testamentary capacity is on the party claiming
under the will. . . . While there is a presumption of
sanity in the performance of legal acts, the party that
presents a will still bears the burden of going forward
with his proof, and only then does the burden shift to
the opponents to prove incapacity.” (Citations omitted.)
Id., 564.

It is equally clear that an individual may possess the
mental capacity necessary to make a will although inca-
pable of transacting business generally. See Turner’s
Appeal, 72 Conn. 305, 317, 44 A. 310 (1899) (“Some
courts have held the mental ability to execute a valid
deed or contract to be the proper measure of testamen-
tary capacity. . . . Others, that the possession of suffi-
cient mind and memory for the transaction of ordinary
business is the true test of capacity to make a valid
will. . . . In this State one may make a valid will though
mentally incapable of transacting business generally.”
[Citations omitted.]); see also 95 C.J.S., Wills § 7 (2011)
(“A will is not a contract. In evaluating mental capacity,
the courts apply different standards for contracts and
for testamentary instruments. The minimum level of
mental capacity required to make a will is less than



that necessary to make a contract or a deed . . . .
Likewise, less mental capacity is required for the testa-
tor to make a will than to carry on business transactions
generally, or ordinary business affairs. Thus, the ability
to transact business is not a true test of testamentary
capacity; the ability to transact complicated or
important business, or even ordinary business, is not
the legal standard of testamentary capacity. A person
may execute a valid will, even if he or she is not compe-
tent to transact ordinary, everyday affairs.”); 79 Am.
Jur. 2d, Wills § 63 (2002) (“The law recognizes degrees
of mental unsoundness, and not every degree of mental
unsoundness or mental weakness is sufficient to
destroy testamentary capacity. Absolute soundness of
mind and memory in every respect is not essential to
testamentary capacity. There is no particular degree of
mental acumen which may be set up to serve as a
standard for testamentary capacity. Testamentary
capacity is not the same as the ability to transact ordi-
nary business, or the capacity to execute a deed or
contract.”).

In the present case, the trial court’s conclusion that
the decedent was “incompetent” on July 3, 2002, was
premised entirely on Tolsdorf’s conclusion that the
decedent was unable “ ‘to make fully informed, thought-
ful judgments regarding complex financial issues’ ” and
on Tolsdorf’s belief that the decedent needed a conser-
vator to manage her affairs. While the standard applied
by the trial court was not explicitly stated in its decision,
the court’s exclusive recitation of and reliance on Tolsd-
orf’s conclusions demonstrate that the court applied
an incorrect standard to the question of testamentary
capacity, namely, a standard that requires a testator to
be able to comprehend “ ‘complex’ ” financial transac-
tions. This standard is inconsistent with the require-
ments for testamentary capacity set forth by our
Supreme Court. See Turner’s Appeal, supra, 72 Conn.
317.

Although the dissent is correct to note that, under
some circumstances, the failure of an appellant to seek
an articulation requires the presumption that “the trial
court considered all of the facts before it and applied
the correct legal standard”; State v. Mathis, 59 Conn.
App. 416, 422 n.3, 757 A.2d 55, cert. denied, 254 Conn.
941, 761 A.2d 764 (2000); the application of this pre-
sumption has been limited by our Supreme Court to
cases in which the trial court’s reasoning is unclear or
ambiguous. See Walton v. New Hartford, 223 Conn. 155,
164, 612 A.2d 1153 (1992) (applying presumption when
“there is nothing in the record to indicate that the court
did not consider the appropriate principles of law gov-
erning easements in Connecticut”); Bell Food Services,
Inc. v. Sherbacow, 217 Conn. 476, 482, 586 A.2d 1157
(1991) (“[w]here an appellant has failed to avail himself
of the full panoply of articulation and review proce-
dures, and absent some indication to the contrary,



we ordinarily read a record to support, rather than to
contradict, a trial court’s judgment” [emphasis added]).
No ambiguity exists in the present case. The trial court
concluded that the decedent was ‘“incompetent”
because she was unable to make decisions with respect
to complex financial transactions and needed a conser-
vator. The trial court’s implicit—and exclusive—adop-
tion of this reasoning sufficiently demonstrates that the
correct legal standard was not applied to the issue of
testamentary capacity. The defendant, under such cir-
cumstances, had no duty to file a motion for articu-
lation.

The judgments are reversed and the cases are
remanded for further proceedings consistent with
this opinion.

In this opinion ALVORD, J., concurred.

! On December 3, 2008, Aleta Deroy, a daughter of the decedent, Edith
Baron, filed an appeal in the Superior Court, challenging the decision of
the Probate Court to admit her mother’s will, dated July 3, 2002. Deroy
asserted, inter alia, that her mother lacked the legal capacity to make that
will. Jeanne Baron and Glen Baron, children of the decedent, and Elias
Baron, the son of Jeanne Baron and grandson of the decedent, also were
parties to that appeal.

In a separate appeal to the Superior Court, Glen Baron on December 2,
2008, also challenged the Probate Court’s admission of his mother’s July 3,
2002 will. Deroy and Jeanne Baron also were parties to Glen Baron’s appeal.
The Superior Court consolidated both appeals and issued a ruling in each
appeal. Thereafter, Jeanne Baron filed separate appeals to this court, which
we consolidated.

2The decedent did not possess a fee simple interest in the farm on the
date of her death. On February 3, 2002, the decedent executed a deed
transferring her interest in the farm to Jeanne Baron and herself in survivor-
ship. Nine days later, the decedent quitclaimed her interest in the property
to John Duggan, an attorney, who immediately transferred the same interest
back to the decedent. Consequently, on the date of the decedent’s death,
Jeanne Baron and the decedent owned the farm as tenants in common. See
General Statutes § 47-14c (“a conveyance of any interest or interests in any
joint tenancy by less than all of the joint tenants to a person or persons
other than one of the remaining joint tenants severs the joint tenancy as to
the interest or interests so conveyed and the grantee or grantees thereof
shall hold the interest or interests as tenant or tenants in common with the
remaining joint tenant or tenants”); see also Liscio v. Liscio, 204 Conn. 502,
505-506, 528 A.2d 1143 (1987) (joint tenant’s quitclaim deed to third party
extinguished joint tenancy).

3 The record reveals the following details regarding the underlying cause
of the disagreement between the parties and the origin of the decedent’s
two wills. The decedent’s husband, Eugene Baron, died unexpectedly on
December 30, 2001. In January, 2002, the relationship between Jeanne Baron
and Deroy deteriorated after Jeanne Baron failed to attend Eugene Baron’s
funeral. At about the same time, the decedent moved from the marital
residence to the home of her daughter, Deroy. While she lived at this location,
the decedent entered into various real estate transactions relating to the
farm; see footnote 2 of this opinion; and executed the will dated February
12, 2002. In April, 2002, the decedent returned to the marital residence to
live with her daughter, Jeanne Baron. Two months later, on July 3, 2002,
the decedent executed the second will.



