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O’BRIEN v. O’BRIEN—DISSENT

LAVINE, J., dissenting. I respectfully disagree with
the majority that the court improperly failed to consider
and apply the child support guidelines1 when it ordered
the plaintiff, Michael J. O’Brien, to pay unallocated ali-
mony and child support (unallocated support) to the
defendant, Kathleen E. O’Brien. Because I would affirm
the judgment with respect to the unallocated support,
I also consider the plaintiff’s other claims on appeal,
which are that it was improper for the court to (1) fail
to assign an earning capacity to the defendant, (2) order
him to maintain life insurance for as long as he has a
lifetime alimony obligation, (3) award the defendant
appellate attorney’s fees and (4) modify the judgment.
I would affirm the judgment of the trial court.

Because I consider all of the plaintiff’s claims on
appeal, the following procedural history and facts found
by the court are relevant. The parties were married in
1985 and are the parents of three minor children born
on August 9, 1994, July 2, 1996, and May 19, 2000.2 After
the plaintiff initiated this dissolution action in January,
2008, he voluntarily left the marital home. In his com-
plaint, he alleged, in part, that the marriage had broken
down irretrievably. The defendant admitted the allega-
tions of the complaint and alleged a cross complaint,
in which she sought, among other things, temporary
and permanent alimony pursuant to General Statutes
§§ 46b-82 and 46b-83 and reasonable attorney’s fees
pursuant to General Statutes § 46b-62.

The court conducted a trial over several days in April
and May, 2009, and issued a memorandum of decision
dissolving the parties’ marriage on September 18, 2009.
The court found considerable disagreement as to the
reason for the marital breakdown. The defendant
claimed that the plaintiff had had a ‘‘roving eye’’
throughout the marriage and that he had had more than
collegial relationships with at least twelve women. She
retained a private detective service to monitor the plain-
tiff’s infidelity. The plaintiff claimed that the defendant’s
unwarranted accusations of infidelity and her control
of many aspects of his life had led to the breakdown
of the marriage. The court found that the plaintiff had
had out-of-marriage relationships with two women
before he left the marital home. The court, however,
found that the adultery itself was not the cause of the
marital breakdown; rather, the plaintiff’s dalliances
with certain women over the course of the parties’
marriage had led to the marital breakdown. The court
found substantial evidence that the defendant tried to
make the marriage succeed, but that the plaintiff did
not have a similar interest. The court found the plaintiff
primarily at fault for the breakdown of the marriage.

The court stated that, in formulating its orders, it



considered §§ 46b-81 and 46b-82, as well as the assets,
liabilities, and the gross and net incomes of the parties
in entering its orders. It also considered the talent,
adeptness and expertise of both parties. The court
found that the defendant had been away from her career
for some time and will need time to reacquire her excep-
tional skills.3 The court awarded the defendant unallo-
cated support4 to be paid by the plaintiff pursuant to a
three stage, step-down plan.5 The court awarded the
defendant exclusive use of the marital home in Green-
wich until it is sold on or before April 1, 2014, and
ordered that the parties immediately sell their vacation
home in Salisbury. With few exceptions, the court
ordered that the parties divide their assets, including
the proceeds from the sale of the marital home, with
45 percent going to the plaintiff and 55 percent to the
defendant. In addition, the court ordered the plaintiff
to maintain health insurance for the benefit of each of
the parties’ children until they reach the age of eighteen
and to maintain life insurance for the benefit of the
parties’ children and the defendant.

The parties filed numerous postjudgment motions.
The court sustained the defendant’s objection to the
plaintiff’s October 8, 2009 motion to reargue certain of
the court’s orders related to the definition of income,
income tax disclosure, the marital and vacation homes,
health insurance, life insurance and the country club
membership.6 On February 16, 2010, the plaintiff
appealed from the judgment of dissolution, and the
defendant thereafter filed a motion for appellate attor-
ney’s fees. The court granted the defendant’s motion
and ordered the plaintiff to pay the defendant $50,000
for attorney’s fees. In April, 2010, the defendant filed
a motion for clarification and correction concerning
unallocated support, and several other matters not at
issue in this appeal. The court issued a clarification and
correction of judgment on June 23, 2010. In response
to an order of this court, the trial court, on December
3, 2010, articulated its decision with respect to the
defendant’s earning capacity, its award of appellate
attorney’s fees and the plaintiff’s life insurance.

On appeal, the plaintiff claims, at times in caustic
language, that he is entitled to a new trial on the basis
of the court’s financial orders, which he claims are
contrary to the evidence, the court’s factual findings and
the law. Although the plaintiff has asserted numerous
claims and arguments, his principal claim appears to
be directed at the court’s award of lifetime alimony to
the defendant.7 On the basis of my review of the record,
the controlling statutes, the court’s judgment and its
subsequent memoranda of decision, I conclude that the
court’s financial awards do not constitute an abuse of
discretion nor are they contrary to our law.8

‘‘The well settled standard of review in domestic rela-
tions cases is that this court will not disturb trial court



orders unless the trial court has abused its legal discre-
tion or its findings have no reasonable basis in the facts.
. . . As has often been explained, the foundation for
this standard is that the trial court is in a clearly advanta-
geous position to assess the personal factors significant
to a domestic relations case . . . . In determining
whether a trial court has abused its broad discretion in
domestic relations matters, we allow every reasonable
presumption in favor of the correctness of its action.
. . . Notwithstanding the great deference accorded the
trial court in dissolution proceedings, a trial court’s
ruling . . . may be reversed if, in the exercise of its
discretion, the trial court applies the wrong standard
of law.’’ (Citations omitted; internal quotation marks
omitted.) Maturo v. Maturo, 296 Conn. 80, 87–88, 995
A.2d 1 (2010).

‘‘As with any discretionary action of the trial court
. . . the ultimate [question for appellate review] is
whether the trial court could have reasonably con-
cluded as it did.’’ (Internal quotation marks omitted.)
Gianetti v. Gerardi, 122 Conn. App. 126, 129, 998 A.2d
807 (2010). ‘‘[T]he question is not whether [the
reviewing court], had [it] been sitting as the trial
judge, would have exercised [its] discretion differ-
ently. Our role as an appellate court is not to substitute
our judgment for that of a trial court that has chosen
one of many reasonable alternatives.’’ (Emphasis
added; internal quotation marks omitted.) Skakel v.
State, 295 Conn. 447, 587–88, 991 A.2d 414 (2010)
(Palmer, J., dissenting).

I

The plaintiff claims that the court’s ‘‘unallocated child
support and alimony award’’ violates the principles
underlying the child support guidelines (guidelines);
Regs., Conn. State Agencies § 46b-215a-1 et seq.; and
Maturo v. Maturo, supra, 296 Conn. 80.9 Specifically,
the plaintiff contends that the court did not comply
with the guidelines by failing to state the needs and
characteristics of the parties’ children, basing its award
on his gross rather than net earnings and ordering an
award that exceeds the presumptive limit of 17.16 per-
cent of net income.10 The plaintiff’s claim fails for sev-
eral reasons. First, the guidelines pertain to child
support awards only and not to awards of unallocated
support, which is the situation in this case. Second,
not only was Maturo11 decided eight months after the
dissolution judgment in this case was rendered, but it
also is factually distinguishable.12 Third, as I conclude
in part II of this dissenting opinion, the court did not
base its award on the plaintiff’s gross earnings.

The following additional procedural history and facts
are relevant to the plaintiff’s claim. On April 22, 2009, the
defendant filed proposed orders that included, among
other things, that she receive unallocated support in
accord with a proposed formula.13 In his trial memoran-



dum dated May 22, 2009, the plaintiff noted the differ-
ences between the parties’ positions. He strenuously
opposed an award of alimony to the defendant14 and
included a section in his brief on national trends regard-
ing alimony. At the conclusion of evidence, counsel
presented arguments to the court. The plaintiff stressed
his opposition to alimony. Moreover, counsel’s argu-
ment reflected that he was fully aware that child support
is taxable to the payor and that alimony is taxable to
the payee and that any portion of a support award that
is identifiable as child support is taxable to the payor.15

In his posttrial argument concerning support, the plain-
tiff’s counsel referred to the child support guidelines
and stated that the plaintiff was willing to go beyond
the requirements of the guidelines to support the chil-
dren,16 if the defendant was not awarded alimony. The
court ordered the plaintiff to pay the defendant unallo-
cated child support and alimony from October 1, 2009
until July 2, 2018. See footnote 5 of this dissenting
opinion.

‘‘Alimony and child support orders may either be
allocated or unallocated. If allocated, some set amount
is awarded for each purpose. If unallocated, the award
of the amount to be paid periodically is not designated
either as child support or alimony. Because it is unallo-
cated, the benefit to the party charged with paying is
that it is a deduction in its entirety for federal income
tax purposes; see Commissioner of Internal Revenue
v. Lester, 366 U.S. 299, 304, 81 S. Ct. 1343, 6 L. Ed. 2d
306 (1961); whereas child support, if allocated, is not
deductible.’’ Tomlinson v. Tomlinson, 119 Conn. App.
194, 211–12, 986 A.2d 1119 (2010), rev’d on other
grounds, 305 Conn. 539, 46 A.3d 112 (2012). ‘‘Even
though an unallocated order incorporates alimony and
child support without delineating specific amounts for
each component, the unallocated order, along with
other financial orders, necessarily includes a portion
attributable to child support in an amount sufficient to
satisfy the guidelines.’’ Tomlinson v. Tomlinson, 305
Conn. 539, 558, 46 A.3d 112 (2012). ‘‘[F]or income tax
purposes an unallocated award of alimony and support
is deductible by the [payor] and taxable to the [payee].’’
Powers v. Powers, 186 Conn. 8, 11, 438 A.2d 846 (1982).
A trial court properly may consider the tax conse-
quences of its award. Id., 10.

In this case, if the court had articulated findings pur-
suant to the guidelines, it may well have undercut the
tax benefits afforded the parties by an award of unallo-
cated support.17 Given the argument of the plaintiff’s
counsel at the conclusion of trial, he and the plaintiff
were well aware of the tax benefits and implications
of unallocated support. Pursuant to his final argument,
the plaintiff was willing to forego the tax benefits to him
and pay child support beyond the limits and percentages
established by the child support regulations, if the court
did not award the defendant alimony.



In Tomlinson, a case recently decided by our
Supreme Court, the central issue was whether a non-
modifiable order of unallocated support could be modi-
fied if the party having primary custody of the minor
children changed; Tomlinson v. Tomlinson, supra, 305
Conn. 541; which is not the issue here. Tomlinson,
however, provides guidance with respect to the ques-
tion raised in this appeal, that is, whether when issuing
an unallocated support order at the time of dissolution,
the trial court must articulate findings pursuant to the
guidelines. Tomlinson demonstrates that the answer is
‘‘no.’’ See id., 558.

The Tomlinson dissolution judgment incorporated
the parties’ separation agreement. Id., 542. Pursuant to
the agreement, primary physical custody of the parties’
two minor children would be with the plaintiff wife.
Id. The agreement also provided that the defendant
husband would pay the plaintiff wife unallocated peri-
odic support that was not modifiable in amount. Id.,
542–43. Thereafter, the parties agreed that the defen-
dant husband would have primary physical custody of
the parties’ children. Id., 543. The defendant husband
‘‘filed a motion to modify the [unallocated order], seek-
ing a reduction in the amount of support he paid to the
plaintiff [wife] on the ground that custody had
changed.’’ Id. The plaintiff wife opposed the motion on
the ground that their separation agreement precluded
modification. Id. The trial court granted the husband’s
motion because there had been a change in physical
custody of the children and then determined what por-
tion of the unallocated support was child support and
deducted that amount from the amount the defendant
husband owed the plaintiff wife as periodic alimony.
Id., 544. The plaintiff wife appealed to this court, which
reversed the judgment of the trial court on the basis
of the nonmodifiable nature of the parties’ agreement.
Tomlinson v. Tomlinson, supra, 119 Conn. App. 212.
The defendant husband appealed to our Supreme
Court.

Our Supreme Court determined that the unallocated
support could be altered due to a change in custody,
noting ‘‘[e]ven though an unallocated order incorpo-
rates alimony and child support without delineating
specific amounts for each component, the unallocated
order, along with other financial orders, necessarily
includes a portion attributable to child support in an
amount sufficient to satisfy the guidelines.’’ Tomlinson
v. Tomlinson, supra, 305 Conn. 558. Although our
Supreme Court agreed with the trial court that the sup-
port order could be modified and that the defendant
husband was no longer required to pay the plaintiff
wife periodic support that included child support, it
remanded the matter to the trial court and provided
the formula by which the court should determine the
proper amount of child support. Our Supreme Court



stated that ‘‘[g]iven that [t]he original decree [of dissolu-
tion] . . . is an adjudication by the trial court as to
what is right and proper at the time it is entered . . .
the trial court [on remand] must first determine what
portion of the unallocated order represented the child
support component at the time of the dissolution.’’
(Citation omitted; emphasis in original.) Id., 558. In
other words, at the time of the judgment dissolving
the Tomlinson marriage, the trial court dissolving the
marriage made no findings pursuant to the guidelines.
Our Supreme Court determined that no such findings
had to be made until the time it affirmed the court’s
modification of the support award. I therefore conclude
that in cases such as the one before this court now,
when the court orders unallocated support, the court
need not make the findings required by General Statutes
§ 46b-215b (a). In this case, no child support was
ordered and, therefore, the guidelines do not apply.

With regard to the plaintiff’s claim that the court’s
unallocated award violates Maturo v. Maturo, supra,
296 Conn. 80, that case is not applicable because the
court here made no award of child support. In Maturo,
our Supreme Court held that ‘‘the applicable statutes,
as well as the guidelines, provide that all child support
awards must be made in accordance with the principles
established therein to ensure that such awards promote
‘equity,’ ‘uniformity’ and ‘consistency’ for children ‘at
all income levels.’ ’’ (Emphasis in original.) Id., 94–95.
Unlike the facts of Maturo, the court here made no
child support order, rather, it made an unallocated
award of child support and alimony. Moreover at oral
argument after trial, the plaintiff’s counsel argued that
the plaintiff was willing to pay 35 percent of his applica-
ble income for child support, which is more than the
guidelines or Maturo requires. See footnote 16 of this
dissenting opinion. ‘‘This court has stated on many
occasions that a party may not pursue one course of
action at trial for tactical reasons and later on appeal
argue that the path he rejected should now be open
to him.’’ (Internal quotation marks omitted). Hall v.
Bergman, 106 Conn. App. 660, 672–73, 943 A.2d 515
(2008), aff’d, 296 Conn. 169, 994 A.2d 666 (2010).

Finally, Maturo was decided after the judgment of
dissolution was rendered in this case, and, therefore,
the court could not take its holding into consideration
even if it had awarded child support.18 I conclude, there-
fore, that the court did not abuse is discretion in award-
ing the defendant unallocated support, and the
plaintiff’s claim regarding the guidelines fails. I now
turn to the remainder of the plaintiff’s claims on appeal.

II

The plaintiff raises numerous additional claims
related to his financial support obligations. He claims
that it was improper for the court not to assign an
earning capacity to the defendant. I disagree because



the court was not required to determine the defendant’s
earning capacity and, in any event, a party’s earning
capacity is only one of the many factors to be consid-
ered by the court in making its financial awards.19

‘‘It is well settled that [i]n dissolution proceedings,
the court must fashion its financial orders in accordance
with the criteria set forth in General Statutes §§ 46b-
81 (division of marital property), 46b-82 (alimony) and
46b-84 (child support). All three statutory provisions
require consideration of the parties’ amount and
sources of income in determining the appropriate divi-
sion of property and size of any child support or alimony
award. . . . [Section] 46b-82 provides in relevant part:
In determining whether alimony should be awarded,
and the duration and amount of the award, the court
shall hear the witnesses, if any, of each party . . . shall
consider the length of the marriage, the causes for the
. . . dissolution of the marriage . . . the age, health,
station, occupation, amount and sources of income,
vocational skills, employability, estate and needs of
each of the parties and the award, if any, which the
court may make pursuant to [§] 46b-81. . . . [Section]
46b-82 describes circumstances under which a court
may award alimony. The court is to consider these
factors in making an award of alimony, but it need not
give each factor equal weight. . . . As long as the trial
court considers all of these statutory criteria, it may
exercise broad discretion in awarding alimony. . . .
We note also that [t]he trial court may place varying
degrees of importance on each criterion according to
the factual circumstances of each case. . . . There is
no additional requirement that the court specifically
state how it weighed the statutory criteria or explain in
detail the importance assigned to each statutory factor.’’
(Citations omitted; internal quotation marks omitted.)
Kaczynski v. Kaczynski, 124 Conn. App. 204, 210-11,
3 A.3d 1034 (2010).

In this case, the court ordered the plaintiff, during
his lifetime or until the defendant’s death or remarriage,
to pay the defendant a percentage of his gross annual
earned income from employment. Generally, from the
time of dissolution until July 2, 2018, the payments are
for unallocated support, and beginning on July 2, 2018,
the payments are for alimony. See footnote 5 of this
dissenting opinion. In issuing its financial orders, the
court stated that it had considered the criteria set forth
in §§ 46b-81 and 46b-82. The court found, in part, that
the defendant ‘‘has been away from her career for some
period, she will take little time in reacquiring her excep-
tional skills.’’ ‘‘A judge is presumed to have performed
[his] duty properly unless the contrary appears.’’ (Inter-
nal quotation marks omitted.) Miller v. Miller, 22 Conn.
App. 310, 314, 577 A.2d 297 (1990).

In its articulation, the court stated that ‘‘[a]t the time
of the dissolution, the court found that the defendant



was a stay-at-home mother and she served in that capac-
ity at the plaintiff’s request.20 Obviously, after the chil-
dren were grown, she would have earning capacity
based on her education and prior abilities. It would be
premature to assess earning capacity for some future
date. Obviously, the defendant is well educated, earned
large sums of money, and she has maintained her
skills.’’21

A

The plaintiff claims that the court’s failure to assign
an earning capacity to the defendant was error, as the
evidence shows that she has a significant earning capac-
ity and that our law does not permit a court to ignore
earning capacity in its alimony determination. The court
acknowledged the defendant’s ability to earn significant
sums of money prior to 2003 when she left her employ-
ment to assume the role of a stay-at-home mother. The
court also recognized the defendant’s talents and skills
working in the financial markets. But the court con-
cluded that she would need time to reacquire her excep-
tional skills. The court found that the defendant would
have an earning capacity when the children were grown
but that it would be premature to assign her an earning
capacity at the time of dissolution. The record demon-
strates clearly that the court considered the required
statutory factors, including the defendant’s ability to
earn income. The plaintiff takes exception to the fact
that, in view of the court’s findings, the court did not
assign an earning capacity to the defendant, who had
been a stay-at-home mother during the last five years
of the parties’ marriage, a circumstance to which the
plaintiff had acquiesced. On the basis of my review of
the law, the record and the court’s findings, I discern
no abuse of the court’s discretion.

The plaintiff cites language in Justice Healey’s con-
currence in McPhee v. McPhee, 186 Conn. 167, 440 A.2d
274 (1982), to support his claim that the court was
required to assign an earning capacity to the defendant.
I read Justice Healey’s concurrence differently, and
note his following statements: ‘‘I write separately to
state my views on [the majority’s] observation that the
contrast between the defendant’s recently acquired
clerical position and the plaintiff’s 25-year career as an
aluminum siding contractor cannot support the trial
court’s finding that the employability of the parties is
equal. My view is that to so state, in effect, equates
employability with earning capacity or earning poten-
tial; see deCossy v. deCossy, 172 Conn. 202, 205, 374
A.2d 182 (1977); or, more to the point, does not fully
consider certain other factors in . . . §§ 46b-81 and
46b-82 that go to the present disparate incomes of the
parties. . . .

‘‘In construing a statute, no word should be treated
as superfluous or insignificant . . . and words and
phrases are to be construed according to the commonly



approved usage of the language. . . . Webster defines
employability as the quality or state of being employable
and employable as capable of being employed, specif:
physically and mentally capable of earning a wage at
a regular job and available for hiring. . . . In my view,
since both parties are in fact employed, the employabil-
ity of both parties is equal. This is one factor to be
considered under [§ 46b-82]. [E]arning potential has
been said to be one of the important factors to be
considered; see deCossy v. deCossy, supra, 205; and
the statute has other terms going to that factor, i.e.,
vocational skills, occupation . . . health. Arguably,
this list may not be exclusive, but the employability of
a person is liminal to any meaningful determination of
earning potential or earning capacity as that is expli-
cated by other statutory terms. In any event, the major-
ity opinion attenuates the distinction between
employability and the other factors in §§ 46b-81 and
46b-82 referred to above.’’ (Citations omitted; emphasis
in original; internal quotation marks omitted.) McPhee
v. McPhee, supra, 178–79.

In this case, I agree that the defendant will be employ-
able, but due to her responsibilities rearing the parties’
children at the time of the trial and her time spent away
from the financial industry, the court did not assign her
an earning capacity, concluding that it was premature
to do so. Moreover, one of the factors the court is to
consider under § 46b-82 (a) in the ‘‘case of a parent to
whom the custody of minor children has been awarded,
[is] the desirability of such parent’s securing employ-
ment.’’ The court’s judgment indicates that the court
properly considered the statutory requirements in view
of the facts of this case. At the time of dissolution, the
defendant was a stay-at-home mother, but the court
implied in its articulation that she would obtain employ-
ment when the youngest of the parties’ three children
reaches the age of majority. That implication is sup-
ported by the level of alimony support the plaintiff is
obligated to pay the defendant several months after the
youngest child reaches the age of eighteen.

The plaintiff also seeks to bolster his position with
language from deCossy v. deCossy, supra, 172 Conn.
205, a case with facts quite similar to those here.22 The
husband in deCossy appealed from the court’s financial
award. Id., 204. Although the trial court made no deter-
mination of the wife’s earning capacity, it noted her
skills. Our Supreme Court affirmed the judgment of the
trial court, stating that ‘‘the [wife] was unemployed at
the time of the award. She had previously been a
teacher, but had not practiced her profession for many
years. Though she planned to return to teaching, her
earning potential, which was one of the important fac-
tors to be considered in awarding alimony under the
provisions of General Statutes § 46-52 [now § 46b-82],
was significantly lower than that of the [husband]. The
court was required to consider the husband’s income



and his earning capacity. . . . The trial court found
that in 1973 the [husband] had an income of $84,000
from his architectural partnership. Further, his firm, in
which he was entitled to receive 60 percent of the prof-
its, had contracted for architectural work within the
next three years with a construction cost exceeding
thirty-six million dollars.’’ (Citations omitted.) Id., 205.
Our Supreme Court held that the trial court acted within
its discretion. Id., 204, 206. deCossy is an example of a
trial court’s properly considering the earning capacity
of the parties, as the trial court did here. I do not read
it to stand for the proposition, as the plaintiff asserts,
that failure to assign an earning capacity to one of the
parties is error.

The plaintiff has not identified a statute or decision
that compels the court to determine an earning capacity
for both parties when calculating child support or ali-
mony. Compare Chyung v. Chyung, 86 Conn. App. 665,
675-76, 862 A.2d 374 (2004) (plaintiff failed to provide
any statute, case law or rule of practice requiring court
to specify exact earning capacity), cert. denied, 273
Conn. 904, 868 A.2d 744 (2005). ‘‘Our jurisprudence
requires the trial court to consider all the statutory
criteria set forth in . . . § 46b-81 in determining how
to distribute parties’ assets in a dissolution action. . . .
We do not, however, require that courts ritualistically
recite the criteria they considered, nor are they bound
to any specific formula respecting the weight to be
accorded each factor.’’ (Citation omitted.) Casey v.
Casey, 82 Conn. App. 378, 384, 844 A.2d 250 (2004).

In addition, the plaintiff claims that the alimony com-
ponent of its financial award is ‘‘riddled with error.’’
He argues that the lifetime alimony award (1) increases
over time in direct contradiction to the court’s finding
that the defendant will take little time to reacquire her
exceptional skills, (2) serves no legitimate purpose and
provides the wrong incentive to the defendant, (3)
reflects outdated gender stereotypes and perpetuates
the perception that alimony laws are applied differen-
tially based on gender. I disagree with these claims and
will address each of them briefly.

As to the claim that the court erred by ordering life-
time alimony that increases over time, the plaintiff
ignores the fact that the court’s order is for unallocated
support until July 2, 2018. See footnote 5 of this dis-
senting opinion. If the award is unallocated, ‘‘the award
of the amount to be paid periodically is not designated
either as child support or alimony.’’ Tomlinson v. Tom-
linson, supra, 119 Conn. App. 211. I therefore reject
the plaintiff’s claim.

The plaintiff next asserts that lifetime alimony serves
no purpose and is a disincentive to the defendant’s
obtaining employment. He also suggests that he is being
punished by having to pay the defendant alimony until
his or her death or her remarriage. He also reasserts



his claim that the defendant has a demonstrated earning
capacity. Regardless of those arguments, there is noth-
ing inappropriate about a lifetime award of alimony, if
the court, in the exercise of its discretion, after consid-
ering all of the statutory factors, believes that it is war-
ranted. My review of the record discloses that the court
considered the factors as required by § 46b-82. A disso-
lution court may place varying degrees of importance
on each of the statutory factors according to the circum-
stances of each case. See Ippolito v. Ippolito, 28 Conn.
App. 745, 751, 612 A.2d 131, cert. denied, 224 Conn.
905, 615 A.2d 1047 (1992). A court properly may award
lifetime alimony even when the recipient has an earning
capacity. See McMellon v. McMellon, 116 Conn. App.
393, 396, 976 A.2d 1, cert. denied, 293 Conn. 926, 980
A.2d 911 (2009). Moreover, ‘‘alimony is not designed to
punish, but to ensure that the former spouse receives
adequate support.’’ Cleary v. Cleary, 103 Conn. App.
798, 807, 930 A.2d 811 (2007). When the court here
articulated the factual basis for its order making the
defendant the beneficiary of $9 million in life insurance
for the duration of her life assuming that she does not
remarry, the court stated that it had ‘‘considered the
parties’ lifestyle during the marriage and the necessity
of protecting the wife for the rest of her life.’’ The court’s
alimony award therefore is intended to provide the
defendant with adequate support as is permitted by
law.23

In accordance with the discretionary standard of
review, the issue is not whether I, as the reviewing
court, would have exercised my discretion differently,
but whether the trial court chose one of a number of
reasonable alternatives. See Marquand v. Administra-
tor, Unemployment Compensation Act, 124 Conn. App.
75, 79–80, 3 A.3d 172 (2010), cert. denied, 300 Conn.
923, 15 A.3d 630 (2011). Unlike the trial court, I did
not have the opportunity to view the parties and make
credibility determinations. See Crotty v. Tuccio Devel-
opment, Inc., 119 Conn. App. 775, 779, 990 A.2d 888
(2010). Under the circumstances of this case, while
another judge might have approached this issue differ-
ently, I can discern no abuse of discretion in the court’s
failing to assign the defendant an earning capacity at
the time of dissolution.

B

The plaintiff further claims in his statement of the
issues and in this argument that the court improperly
used his gross earnings as a basis for its award of
unallocated support.24 I disagree with the premise of
the plaintiff’s claim and therefore reject it.

In its memorandum of decision issued on September
18, 2009, the court stated: ‘‘The court has carefully con-
sidered all of the criteria set forth in §§ 46b-81 and 46b-
82 . . . in entering its orders. It has also considered
the assets and liabilities of the parties as well as their



gross and net income[s].’’ (Emphasis added.) In its artic-
ulation, the court stated that as ‘‘of April 21, 2009,
according to the plaintiff’s affidavit, he has gross earn-
ings and gross income of $17,414 per week gross which
resulted in a net [income] of $10,900 per week.’’
(Emphasis added.) In light of this explicit language, the
plaintiff’s assertion in his brief that the court’s memo-
randum of decision ‘‘reflects no awareness or consider-
ation of net earnings or net income’’ is somewhat
confounding. (Emphasis added.)

‘‘It is well settled that a court must base its child
support and alimony orders on the available net income
of the parties, not gross income. . . . Whether or not
an order falls within this prescription must be analyzed
on a case-by-case basis. Thus, while our decisional law
in this regard consistently affirms the basic tenet that
support and alimony orders must be based on net
income, the proper application of this principle is con-
text specific. . . . [T]he fact that the alimony and sup-
port order was ultimately a function of gross income
does not, alone, stand for the proposition that the order
was based on gross income. . . . [W]e differentiate
between an order that is a function of gross income and
one that is based on gross income.’’ (Citation omitted;
internal quotation marks omitted.) Auerbach v. Auer-
bach, 113 Conn. App. 318, 338, 966 A.2d 292, cert. denied,
292 Conn. 901, 971 A.2d 40 (2009).

The plaintiff relies on Morris v. Morris, 262 Conn.
299, 811 A.2d 1283 (2003), to support his claim. In Mor-
ris, the trial court stated that it ‘‘needs to decide what
the respective parties have available for support consid-
eration now.’’ (Internal quotation marks omitted.) Id.,
306. The trial court then found that the husband has
‘‘the following gross amounts’’ and the wife’s ‘‘[gross]
income is . . . .’’ Id. In the case before us, the trial
court found the plaintiff’s gross income and his net
income and stated that it considered both in making
its award. ‘‘[W]e do not presume error; the trial court’s
ruling is entitled to the reasonable presumption that it
is correct unless the party challenging the ruling has
satisfied its burden demonstrating the contrary.’’ (Inter-
nal quotation marks omitted.) State v. Baker, 50 Conn.
App. 268, 275 n.5, 718 A.2d 450, cert. denied, 247 Conn.
937, 722 A.2d 1216 (1998). In consideration of the full
record, I cannot conclude that the court predicated its
unallocated support award on the plaintiff’s gross
income.

For the foregoing reasons, I conclude that the court
did not abuse its discretion by failing to assign the
defendant an earning capacity or that its financial
orders are based on the plaintiff’s gross earnings.

III

The plaintiff’s third claim is that the court abused its
discretion by requiring him to maintain $9 million of



life insurance as long as his lifetime alimony obligation
exists.25 I disagree.

The following facts are relevant to this claim. In its
memorandum of decision, the court ordered that, as
long as the plaintiff is obligated to pay alimony, child
support or educational support, ‘‘the April 20, 1998
Michael J. O’Brien Family Insurance Trust shall remain
in full force and effect and the plaintiff shall be required
to provide sufficient funds to the trust on a timely basis
for the purpose of paying the premiums for the life
insurance policies in which the trust is the beneficiary.
For as long as the plaintiff has an obligation to pay
alimony, the beneficiary of the [t]rust shall be the defen-
dant. In the event that the plaintiff’s obligation to pay
alimony to the defendant terminates, the beneficiary of
the trust shall be the parties’ children. The remaining
life insurance policies with death benefits of [$8 million]
shall remain unchanged. . . . The defendant shall
remain the beneficiary of the existing Omnicom Group
Life Insurance Policy with a current face value of [$1
million], or any successor policy up to [$1 million] face
value for as long as the plaintiff has an alimony and/or
child support and/or educational support obligation.’’

In October, 2010, in response to the plaintiff’s motion
for review, this court ordered the trial court to articulate
several portions of its dissolution judgment, including
its order related to life insurance.26 The court articulated
its decision in accordance with the articulation order;
see footnote 26 of this dissenting opinion; as follows:
‘‘3. The court considered the cost to the plaintiff of life
insurance premiums based on his earnings at the time
of judgment as well as his assets and future earnings. 4.
It was not intended that the cash value of life insurance
policies in the O’Brien Family Trust be used to pay
premiums thereon. 5. It was intended that its order
concerning life insurance policies apply for the life of
the term policies. 6. The court was referring to the [$8
million] life insurance in the O’Brien Family Trust. 7.
The court considered the parties’ lifestyle during the
marriage and the necessity of protecting the wife for
the rest of her life.’’

The factual basis of the plaintiff’s claim is that the
premiums for term life insurance increase after a period
of time. In a footnote in his brief to this court, he points
out that the premiums for a John Hancock term policy
for $3 million issued in 1998 remain flat for only fifteen
years and that the premiums will increase in 2012. While
this may be so, the defendant contends that the plaintiff
failed to present evidence of an increase to the trial
court. The only evidence of the cost of insurance I
could find in the record is the then present cost of the
plaintiff’s insurance in existence at the time of trial.
The plaintiff has not brought to the attention of this
court an indication that he offered evidence as to the
future cost of life insurance.



‘‘An order for life insurance is very often an appro-
priate and necessary component of a judgment of disso-
lution of marriage. . . . Indeed, orders requiring the
maintenance of life insurance have been approved on
numerous occasions by our courts. . . . General Stat-
utes §§ 46b-82 (a) and 46b-84 (f) were amended in 2003
to provide: The court may order that a party obtain life
insurance as such security unless such party proves,
by a preponderance of the evidence, that such insurance
is not available to such party, such party is unable to
pay the cost of such insurance or such party is uninsur-
able. . . . These amendments place the burden regard-
ing the availability and cost of the life insurance on the
party upon whom the life insurance obligation is to be
imposed.’’ (Citation omitted; internal quotation marks
omitted.) Boyne v. Boyne, 112 Conn. App. 279, 285–86,
962 A.2d 818 (2009).

The plaintiff also argued that there was no basis in
fact for the court to order him to maintain $9 million
worth of insurance. The court stated in its articulation
that it had ‘‘considered the parties’ lifestyle during the
marriage and the necessity of protecting the [defendant]
for the rest of her life.’’ The plaintiff acknowledges that
ordering security for financial awards falls within the
court’s discretion, but he argues that that discretion ‘‘is
not without limits.’’ Parley v. Parley, 72 Conn. App.
742, 746, 807 A.2d 982 (2002). In Parley, the trial court
ordered the husband to obtain additional life insurance
to secure his financial obligation without determining
whether such insurance was available and its costs. Id.
Parley is distinguishable from this case, in which the
plaintiff already had procured the insurance.

On the basis of a review of the record, the court’s
memorandum of decision and its articulation, I con-
clude that the court did not abuse its discretion by
ordering the plaintiff to maintain $9 million in life insur-
ance as long as he has an obligation to provide child,
education or alimony support. The plaintiff’s prior con-
duct provides an appropriate basis for the amount of
the order. In 1998, the plaintiff established a trust
funded with more than $4 million of life insurance and,
by the time of trial, it had been funded with more than
$8 million of life insurance. That amount of security may
be construed as, roughly speaking, what the plaintiff
thought his family would need if he were to suffer an
untimely death. It was not unreasonable for the court
to adopt that amount to secure its financial awards.
Moreover, at the time of dissolution, all of the parties’
children were being educated in independent schools,
and the court retained jurisdiction to enter additional
educational support orders in accordance with General
Statutes § 46b-56c.

The court’s award also finds support in our case law.
In Eldridge v. Eldridge, 4 Conn. App. 489, 492, 495 A.2d
283 (1985), the husband claimed that the trial court had



‘‘erred in ordering security for payments ‘far’ in excess
of the amount of the maximum future support for which
he could be liable.’’ In its articulation, the trial court
stated that ‘‘the order regarding life insurance was
intended to ‘protect’ the awards of periodic alimony
and [child] support.’’ Id., 493. On appeal, this court
concluded that when the husband’s ‘‘maximum possible
obligation to the children and the [wife] is considered,
the order was not excessive.’’ (Emphasis in original).
Id. The same reasoning is applicable in the present case.
The court ordered the plaintiff to maintain life insurance
to protect its financial awards. Considering the plain-
tiff’s maximum possible obligation, I conclude that the
court did not abuse its discretion, particularly in light
of the fact that the plaintiff himself set the disputed
amount when he established and funded the Michael
J. O’Brien Family Trust. For the foregoing reasons, I
reject the plaintiff’s claim regarding the court’s life
insurance order.

IV

The plaintiff’s fourth claim is that the court improp-
erly awarded the defendant attorney’s fees to defend
this appeal. I disagree.

On February 25, 2010, the defendant filed a motion
for counsel’s fees postjudgment. In her motion, the
defendant set forth the postjudgment motions that had
been filed by the plaintiff, her objections thereto and
the court’s rulings. She also stated that the plaintiff had
filed an appeal and that he has control over the majority
of the parties’ assets. The defendant represented that
she was without sufficient funds to defend the appeal
and to prosecute or defend pending postjudgment
motions, and she requested funds for that purpose. The
motion was heard by the court in June, 2010, at which
time the defendant’s counsel presented an affidavit con-
taining a statement of services rendered and disburse-
ments from September 23, 2009 through June 21, 2010.
To date the defendant had incurred expenses totaling
$39,166.58 and anticipated additional legal expenses of
$25,000.27 On July 2, 2010, the court ordered that the
‘‘plaintiff shall pay the defendant $50,000 within thirty
days toward her attorney[’s] fees and costs.’’ In
response to this court’s order to articulate the basis of
its award, the court stated ‘‘[t]he defendant is defending
an appeal that is frivolous. To not award her attorney[’s]
fees to defend could undermine other awards.’’

‘‘Section 46b-62 vests in the trial court the discretion
to award attorney’s fees. Our Supreme Court has
included within the definition of attorney’s fees allow-
able under § 46b-62 certain costs of litigation . . . .
The criteria to be considered in determining whether
an award of attorney’s fees is appropriate [are set forth
in § 46b-82 and] include the age, health, station, occupa-
tion, amount and sources of income, vocational skills,
employability [and] estate and needs of each of the



parties . . . . We review the court’s awarding of attor-
ney’s fees under the abuse of discretion standard. . . .
The ultimate issue in our review, therefore, is whether
the court reasonably could have concluded as it did.
. . . Courts ordinarily award counsel fees in divorce
cases so that a party . . . may not be deprived of . . .
her rights because of lack of funds. . . . Where,
because of other orders, both parties are financially
able to pay their own counsel fees they should be per-
mitted to do so. . . . An exception to th[is] rule . . .
is that an award of attorney’s fees is justified even where
both parties are financially able to pay their own fees
if the failure to make an award would undermine [the
court’s] prior financial orders . . . .’’ (Citation omitted;
internal quotation marks omitted.) Adamo v. Adamo,
123 Conn. App. 38, 53, 1 A.3d 221, cert. denied, 296 Conn.
916, 4 A.3d 830 (2010). The court ‘‘has the discretion to
award counsel fees to a party in a dissolution action
in accordance with their respective financial abilities
and the criteria set forth in [§] 46b-82, including length
of the marriage [and] causes for the dissolution of the
marriage . . . .’’ (Internal quotation marks omitted.)
O’Neill v. O’Neill, 13 Conn. App. 300, 305, 536 A.2d 978,
cert. denied, 207 Conn. 806, 540 A.2d 374 (1988).

In this case, the court awarded the defendant attor-
ney’s fees to prosecute and defend postjudgment
motions and the plaintiff’s appeal, concluding that ‘‘[t]o
not award her attorney[’s] fees to defend could under-
mine other awards.’’ The court’s ruling is in keeping
with the exception articulated in Adamo. The court’s
findings ‘‘do not have to be explicit as long as the record
would support a finding that the party to whom the
award of attorney’s fees is made lacks sufficient liquid
assets with which to pay his or her attorney’s fees or
that the failure to award such fees would undermine
the court’s other financial orders.’’ Bee v. Bee, 79 Conn.
App. 783, 791, 831 A.2d 833, cert. denied, 266 Conn. 932,
837 A.2d 805 (2003); see also Bornemann v.
Bornemann, 245 Conn. 508, 542, 752 A.2d 978 (1998).

The record supports the court’s award of attorney’s
fees to preserve its financial orders. At the time of the
appeal, the defendant was a stay-at-home mother. The
financial affidavits of the parties showed the plaintiff
had an annual net income of approximately $567,000,
excluding noncash compensation, and assets of appoxi-
mately $4 million, excluding unvested stock options.
The defendant had an annual net income from dividends
and interest of $11,784 and assets of $2.15 million,
including her one-half share of the parties’ two houses.
I conclude that the court did not abuse its discretion
by awarding the defendant attorney’s fees to defend
this appeal.

V

The plaintiff’s fifth claim is that the court improperly
modified its judgment in a material way nine months



after the judgment was issued when it ruled on the
defendant’s motion for clarification and correction.28 I
would dismiss the claim for lack of aggrievement.

In its memorandum of decision dated September 18,
2009, the court ordered the plaintiff to pay the defendant
support in the following fashion: (1) 45 percent of his
gross annual earned income from employment as unal-
located support from October 1, 2009 until January 30,
2015, (2) 40 percent of his gross annual income from
employment as unallocated support from February 1,
2015 through July 2, 2024, (3) 20 percent of his gross
annual earned income from employment as alimony
from July 2, 2024, until the death of either party or the
defendant’s remarriage, whichever occurs first.

On April 15, 2010, the defendant filed a motion for
clarification and correction, postjudgment. The defen-
dant asked the court, among other things, to clarify
whether ‘‘[s]tarting the month after the parties’ youn-
gest child turns eighteen, i.e., beginning June 1, 2018,
the [40] percent of ‘gross annual earned income from
employment’ paid to the defendant by the plaintiff
through July 2, 2024, is paid as alimony, rather than
‘unallocated alimony and support.’ ’’ The court issued
a clarification on June 23, 2010, stating in relevant part:
‘‘b. Commencing February 1, 2015, [40] percent of the
plaintiff’s gross annual earned income from employ-
ment through July 2, 2018 as unallocated alimony and
child support; c. From July 2, 2018, until the death of
either party or the defendant’s remarriage, whichever
shall first occur as defined by statute, [20] percent of
the plaintiff’s gross annual earned income from employ-
ment as alimony.’’ (Emphasis added; internal quotation
marks omitted.)

On appeal, the plaintiff claims that the court imper-
missibly modified its judgment by amending the year
in which his unallocated support payment of 40 percent
of his gross income ends and he is to begin paying
20 percent of his gross income as alimony.29 ‘‘[T]he
construction of a judgment is a question of law for the
court. . . . As a general rule, judgments are to be con-
strued in the same fashion as other written instruments.
. . . The determinative factor is the intention of the
court as gathered from all parts of the judgment. . . .
The interpretation of a judgment may involve the cir-
cumstances surrounding the making of the judgment.
. . . Effect must be given to that which is clearly
implied as well as that which is expressed.’’ (Internal
quotation marks omitted.) de Repentigny v. de
Repentigny, 121 Conn. App. 451, 462–63, 995 A.2d
117 (2010).

The plaintiff argues that the motion for clarification
was not predicated on the modification criteria of Gen-
eral Statutes § 46b-8630 and that a court lacks jurisdic-
tion to open a judgment to correct it more than four
months after the judgment was rendered. Our Supreme



Court has noted that ‘‘[m]otions for interpretation or
clarification, although not specifically described in the
rules of practice, are commonly considered by trial
courts and are procedurally proper. . . . There is no
time restriction imposed on the filing of a motion for
clarification. . . . [S]ee . . . Sablosky v. Sablosky,
258 Conn. 713, 720, 784 A.2d 890 (2001) (where there
is an ambiguous term in a judgment, a party must seek
a clarification); id., 722 (it is incumbent upon the parties
to seek judicial resolution of any ambiguity in the lan-
guage of judgments).’’ (Citation omitted; internal quota-
tion marks omitted.) AvalonBay Communities, Inc. v.
Plan & Zoning Commission, 260 Conn. 232, 244–45,
796 A.2d 1164 (2002). The policy of allowing a party to
seek clarification of an ambiguous judgment is
‘‘grounded in the trial court’s equitable authority to
protect the integrity of its judgments.’’ Id., 246. Contrary
to the plaintiff’s position here, the court’s authority to
clarify its judgment is not grounded in § 46b-86. Id.

Our Supreme Court has stated that a court has an
‘‘interest in preserving the integrity of its judgments.
Specifically, this court previously has recognized that
it is within the equitable powers of the trial court to
fashion whatever orders [are] required to protect the
integrity of [its original] judgment.’’ (Internal quotation
marks omitted.) Rocque v. Light Sources, Inc., 275
Conn. 420, 433, 881 A.2d 230 (2005). ‘‘A court’s continu-
ing jurisdiction derives from these equitable powers.’’
Id. I conclude that the court recognized the ambiguity
presented by the year 2024, as it was not related to
the time the parties’ youngest child turned eighteen. It
appears that the year 2024 in the court’s September 18,
2009 memorandum of decision was an error. A court
has the authority to correct an error in its judgment.
See Dougherty v. Dougherty, 109 Conn. App. 33, 38–39,
950 A.2d 592 (2008).

Moreover, by correcting the year in which the plain-
tiff’s obligation to pay 40 percent of his gross annual
earned income ended, i.e., from 2024 to 2018, and his
obligation to pay 20 percent of his gross annual earned
income began, the court reduced the plaintiff’s obliga-
tion to pay 40 percent of his income to the defendant
by six years. The plaintiff therefore is not aggrieved by
the court’s correction. See General Statutes § 52-263.31

A ‘‘party claiming aggrievement must successfully dem-
onstrate a specific personal and legal interest in the
subject matter of the decision, as distinguished from a
general interest, such as is the concern of all members
of the community as a whole. Second, the party claiming
aggrievement must successfully establish that this spe-
cific, personal and legal interest has been specially and
injuriously affected by the decision . . . .’’ (Internal
quotation marks omitted.) Med-Trans of Connecticut,
Inc. v. Dept. of Public Health & Addiction Services,
242 Conn. 152, 158-59, 699 A.2d 142 (1997). The court’s
clarification benefitted the plaintiff. He therefore is not



aggrieved, and I would dismiss the claim.

Respectfully, for the foregoing reasons, I would dis-
miss the plaintiff’s claim concerning modification of the
judgment and affirm the judgment in all other respects.

1 See Regs., Conn. State Agencies § 46b-215a-1 et seq. The defendant also
claims that the court failed to abide by our Supreme Court’s decision in
Maturo v. Maturo, 296 Conn. 80, 995 A.2d 1 (2010). I disagree that Maturo
applies to the factual circumstances here.

2 The parties negotiated a parenting plan, which the court approved and
incorporated into the judgment of dissolution.

3 The court found, pursuant to the plaintiff’s financial affidavit, that he
had gross income of $17,414 per week, which resulted in net income of
$10,900 per week. Although the trial court did not make further specific
findings of fact as to the parties’ employment, for the purposes of context,
my review of the record discloses that both of the parties are graduates of
Cornell University. The plaintiff attended law school during the first three
years of the marriage and continuously practiced law in New York City
thereafter. At the time of trial, the plaintiff was general counsel to Omnicom
Group, Inc. After graduating from college, the defendant was employed in
the financial industry in New York until 2003, and earned a substantial
salary. In 2006 and 2007, she was engaged part-time in a recruiting business.
She has been unemployed since 2008.

4 In my view, the term ‘‘unallocated child support and alimony’’ has the
potential to be confusing because it creates the impression that an award
designated for child support has been made. Therefore, in this opinion, I
refer to the court’s order simply as ‘‘unallocated support.’’ See Tomlinson
v. Tomlinson, 119 Conn. App. 194, 211-12, 986 A.2d 1119 (2010) (award of
unallocated support does not designate how support is to be apportioned
or applied), rev’d on other grounds, 305 Conn. 539, 46 A.3d 112 (2012).

5 The court ordered: ‘‘The plaintiff shall pay to the defendant, during his
lifetime or until the defendant’s death or remarriage, the following percent-
ages of his gross annual earned income from employment, as hereinafter
defined: a. [45] percent of the plaintiff’s gross annual earned income from
employment from October 1, 2009 until January 30, 2015, as unallocated
alimony and child support; b. Commencing February 1, 2015, [40] percent
of the plaintiff’s gross annual earned income from employment through July
2, 2018, as unallocated alimony and child support; c. From July 2, 2018,
until the death of either party or the defendant’s remarriage, whichever
shall first occur as defined by statute, [20] percent of the plaintiff’s gross
annual earned income from employment as alimony.’’

The court also ordered the parties to share the cost of their children’s
private school education. The court retained jurisdiction to enter additional
education support orders pursuant to General Statutes § 46b-56c.

6 In its judgment, the court ordered the plaintiff to transfer his membership
in the Stanwich Country Club to the defendant. See O’Brien v. O’Brien, 138
Conn. App. , A.3d (2012).

7 The plaintiff offers a litany of arguments and subarguments to support his
claim. He contends that (1) there was undisputed evidence of the defendant’s
significant earning capacity, which the court acknowledged; (2) our law
does not permit the court to ignore earning capacity in its alimony determina-
tions; (3) there is no valid reason justifying the court’s failure to impute
some earning capacity to the defendant for the purposes of alimony determi-
nation; (4) the alimony component (a) increases over time, (b) serves no
legitimate purpose, (c) provides no incentives to the defendant, (d) reflects
outdated gender stereotypes (e) perpetuates the perception that alimony
laws are applied differently based on gender, and (f) improperly uses gross
earnings as the basis for the order; and (5) the court’s broad definition of
gross earnings (a) allows for double dipping and (b) is otherwise improper.
I am not persuaded by these arguments.

8 In his brief, the plaintiff acknowledges that the standard of review applied
to financial orders in a dissolution action is the abuse of discretion standard.
He contends, however, that the plenary standard should be applied in this
case as the issues concern matters of statutory interpretation, the court’s
conclusions of law or mixed questions of law and fact. I do not agree.

9 Child support in a dissolution of marriage action is controlled by General
Statutes § 46b-84, which provides in relevant part: ‘‘(a) Upon . . . dissolu-
tion of any marriage . . . the parents of a minor child of the marriage, shall
maintain the child according to their respective abilities, if the child is in
need of maintenance. . . .’’ For guidance in the awarding of child support,



‘‘[t]he legislature . . . has provided for a commission to oversee the estab-
lishment of child support guidelines . . . ‘to ensure the appropriateness of
child support awards . . . .’ General Statutes § 46b-215a.’’ Maturo v.
Maturo, supra, 296 Conn. 90. ‘‘The . . . guidelines established pursuant to
section 46b-215a and in effect on the date of the support determination shall
be considered in all determinations of child support amounts . . . . In all
such determinations, there shall be a rebuttable presumption that the amount
of such awards which resulted from the application of such guidelines is
the amount of support . . . to be ordered. A specific finding on the record
that the application of the guidelines would be inequitable or inappropriate
in a particular case, as determined under criteria established by the [commis-
sion] under section 46b-215a, shall be required in order to rebut the presump-
tion in such case.’’ (Emphasis added.) General Statutes § 46b-215b (a).

10 The plaintiff also claims that in fashioning its support award the court
apparently did not give any consideration to the property division; see part
II of this dissenting opinion; and custody schedule, based its award on an
open-ended, uncapped percentage of his fluctuating income, failed to relate
the award to the children’s demonstrated need and failed to make the
required finding of the amount of support indicated under the guidelines.
In his reply brief, the plaintiff states ‘‘[t]he trial court here, as best we can
determine, never consulted the [g]uidelines or[g]uidelines principles . . . .’’
(Emphasis added.) The plaintiff’s statement is based on speculation. In any
event, there was no reason for the court to consult the guidelines because
its support order was unallocated.

11 The relevant issue in Maturo was whether ‘‘the trial court improperly
ordered [the husband] to pay 20 percent of his annual net cash bonus award
as child support.’’ Maturo v. Maturo, supra, 296 Conn. 88.

12 The trial court rendered its judgment in this action on September 18,
2009. Our Supreme Court issued its decision in Maturo on May 4, 2010.

13 The orders stated in relevant part: ‘‘The plaintiff shall pay to the defen-
dant, during his lifetime, until the defendant’s death or remarriage, the
following percentages of his ‘gross annual earned income from employment,’
as hereinafter defined, as unallocated alimony and child support . . . .

‘‘The plaintiff shall take no action for the purpose of defeating the defen-
dant’s timely right to receive unallocated alimony and child support and/or
alimony and, in particular, shall take no action to reduce, divert, delay or
defer income for the purpose of reducing, limiting or delaying the plaintiff’s
unallocated alimony and child support and/or alimony obligation to the
defendant.

‘‘In the event of the termination of the alimony payments hereof during
the minority of the children, the parties shall determine the amount of child
support to be paid by the plaintiff during his lifetime to the defendant for
the support of each of the minor children and, in the event they are unable
to agree, the amount of such child support payments shall be determined
by a court of competent jurisdiction. Said amount shall be paid retroactive
to the date of the termination of alimony. . . .’’

The defendant subsequently filed amended proposed orders, but the
quoted portions of the orders did not change.

14 In his trial brief, the plaintiff contended that ‘‘the amount of alimony
requested is extreme and outrageous and should be ignored. . . . [T]he
suggested alimony structure presents tax problems that should be avoided.
A separate child support order should be entered that is not intertwined
with the alimony. If the court orders alimony despite the plaintiff’s objection,
despite the defendant’s ability to support herself, it should be a separate
order for a limited time period.’’ He also stated, his ‘‘cash flow recommenda-
tion . . . is entirely focused on the children. If [the defendant] supports
herself, he is offering to pay very high child support so very little will change
in the lives of the children. Argument Chart #8 . . . shows the extreme
generosity of [the plaintiff’s] child support proposal. [The plaintiff] urges
the court to accept this proposal that focuses on the children.’’

15 The plaintiff’s counsel stated, in part, during closing argument: ‘‘[W]e
hope the court doesn’t do anything with alimony, but if the court is going
to do anything with alimony, we certainly urge the court, have alimony,
have child support, have them separate. We all know what we’re doing. We
all know what the tax consequences of that. But this structure, with these
ages of kids, with this many kids and this close bunched up causes tax
problems that the computer programs can’t figure out.’’

16 Counsel for the plaintiff argued, in part, with respect to the guidelines
as follows: ‘‘Now, what the guideline instructions say is what you’re not
supposed to do is what I’m about to do by way of example. You’re not
supposed to continue extrapolating from that number. But if one did, by
way of example, in the next 200—so, if in the first 200, the percentage falls
from forty to under twenty, in the next 200 the seventeen has to fall. It’s
actually a progression that would accelerate, it has to fall by at least 50



percent again. So, by the time you got out to a net of 400, the guideline
amount would be something like 8 percent. [The plaintiff] is willing to pay
35 percent. It’s eight times the extrapolation from the guideline, and you’re
not supposed to extrapolate from the guideline because extrapolating from
the guideline produces too high of a number. It’s four times the highest
guideline amount.’’

17 ‘‘Alimony, if in compliance with the provisions of [Internal Revenue
Code] § 71, is taxable to the payee and deductible to the payor pursuant to
[Internal Revenue Code] § 215 . . . . Child support is not taxable/deduct-
ible. To qualify as taxable/deductible alimony, a stream of payments must
be cash received by or on behalf of a spouse under a divorce . . . instrument
which does not designate such payments as not taxable/deductible.’’ M.
Frumkes, ‘‘Unallocated Alimony and Child Support Can Be All Taxable/
Deductible Alimony,’’ 80 Fla. B.J., no. 6 (June 2006) p. 72. ‘‘Generally, whether
a payment is alimony depends on [Internal Revenue Code §] 71 (b). Alimony
and separate maintenance payments (collectively referred to as alimony)
are taxable to the recipient and deductible by the payor. When a taxpayer
makes support payments under a court order issued pending a divorce, the
parties may specify the amount of alimony in a separation agreement. If
neither a divorce decree nor a separation agreement exists, payments made
under court orders that don’t specifically allocate a portion of the amount
as alimony or child support but rather as household maintenance may be
deemed alimony if they meet the requirements in section 71 (b) (1).’’ C.
Nash & T. Quinn, ‘‘Court Says Unallocated Support Payments Are Alimony,’’
J. of Accountancy (Nov. 2003), available at www.journalofaccountancy.com/
Issues/2003/Nov/CourtSaysUnallocatedSupportPaymentsAreAlimony (last
visited October 1, 2012).

18 With regard to its award of unallocated support, the court also ordered:
‘‘In the event of the termination of the alimony payments hereof during the
minority of the children, the parties shall determine the amount of child
support to be paid by the plaintiff during his lifetime to the defendant for
the support of each of the minor children and, in the event they are unable
to agree, the amount of such child support payments shall be determined
by a court of competent jurisdiction. Said amount shall be paid retroactive
to the date of the termination of alimony.’’ If the plaintiff’s obligation to
pay alimony to the defendant ends while there are still minor children and
the parties are unable to reach an agreement as to the amount of child
support the plaintiff is obligated to pay and they turn to the court, the child
support guidelines and Maturo, of course, would have to be considered.
See Tomlinson v. Tomlinson, supra, 305 Conn. 558.

19 The plaintiff also claims that the court’s broad definition of gross earn-
ings allows for ‘‘double dipping.’’ I understand the claim to be that the court
awarded the defendant certain moneys as a property settlement and also
ordered the plaintiff to pay the defendant a percentage of those moneys
again as unallocated support. I agree with the defendant’s position that,
although the same type of assets are referenced in both sections of the
court’s judgment of dissolution, the court did not award the defendant the
same assets twice.

20 The plaintiff is correct when he points out that the court erred when
it found that the plaintiff had requested that the defendant become a stay-
at-home mother. The plaintiff testified that when the defendant decided to
leave her employment at Credit Suisse, he ‘‘did not object.’’ The defendant
testified that she left Credit Suisse with the plaintiff’s knowledge and
consent.

The defendant testified in part on direct examination as follows:
‘‘[The Defendant’s Counsel]: Now, with regard, again [to] being a full-time

mother, is there any significance to the ages of your children and your desire
to be a full-time mother?

‘‘[The Defendant]: Yes.
‘‘[The Defendant’s Counsel]: What significance?
‘‘[The Defendant]: I have a teenager, a preteen and an eight year old. I

think that period of time that spans later lower school to high school is
critical. And . . . there’s so many things academically, emotionally, physi-
cally that are changing, and I think it’s critical to be there with the children.
That was always our desire.

‘‘[The Defendant’s Counsel]: When you say it was—was this a decision—
was this a plan that you had worked out with [the plaintiff]?

‘‘[The Defendant]: Yes.’’
21 At trial the plaintiff acknowledged that the defendant had been their

children’s primary caregiver at various times during their marriage, notably
from 2003 when she left her employment until the time of trial. Pursuant



to the parties’ stipulated parenting plan, their minor children shall reside
primarily with the defendant.

22 Dissolution of the deCossy marriage was granted on the basis of the
husband’s wilful desertion of the defendant wife. deCossy v. deCossy, supra,
172 Conn. 203. After a hearing, the court ‘‘entered orders requiring the
[husband] to pay $15,000 per year alimony, to pay $5000 per year child
support for each of his three children, to provide medical insurance for the
children, to provide term life insurance on his own life for the benefit of
each minor child in the amount of $25,000 and insurance on his life in the
amount of $50,000 payable to the [wife] until she dies or remarries, and to
assume liability for and pay all obligations arising from the construction of
the residence to be occupied by the [wife] and their children except that
so long as the [husband] pays the alimony and child support the [wife] is
to be responsible for paying the installments on the first mortgage. The
[husband] was further ordered to pay $5000 in counsel fees.’’ Id., 203–204.

23 The plaintiff also claims that the award of lifetime alimony reflects
outdated gender stereotypes and the perception that dissolution laws are
applied differently on the basis of gender. There is no record that these
claims were raised in the trial court. I therefore decline to review them.
See Adamo v. Adamo, 123 Conn. App. 38, 46, 1 A.3d 221, cert. denied, 298
Conn. 916, 4 A.3d 830 (2010).

24 The court defined gross annual earned income from employment as
follows: ‘‘ ‘[G]ross annual earned income from employment’ shall be broadly
defined to include any and all earnings of any nature whatsoever actually
received by the plaintiff, or which the plaintiff is entitled to receive, from
any and all sources relating to services rendered by the husband by way of
his past, current or future employment, including but not limited to salary,
bonus, incentive compensation, exercisable stock options, stock grants,
restricted stock awards, grants and/or units, warrants, stock awards and
option awards granted but not accepted, stock grants and option grants
awarded but deferred, dividends on stock awards and option awards, con-
tract payments, stock appreciation rights, performance share awards, perfor-
mance stock units, dividend equivalents, stock payments, deferred stock,
qualified performance based compensation, commission payments, sever-
ance payments, profit participations/distributions and voluntary payments
made to qualified and nonqualified retirement plans for his benefit both
paid and/or deferred. Upon vesting of any stock and/or options, the plaintiff
shall immediately notify the defendant. The plaintiff shall, as soon as practi-
cal when notified by the defendant in writing, exercise her share of the
stock and/or options and sell the resulting stock and deliver to her the
proceeds of the sale of the stock within five . . . business days, net of all
costs of exercise and sale, including federal and state taxes which he is
required to pay as the legal owner of the stock and/or options.

‘‘Deferred income or compensation that the plaintiff has no control over
shall not be considered as part of the plaintiff’s ‘gross annual earned income
from employment’ until said deferred income or compensation is actually
received, or capable of being received by the [plaintiff] and is taxed as
income.’’

25 In his brief the plaintiff stated that the court ordered him to maintain
$9 million in mostly term life insurance for the remainder of his life. The
statement needs amplification. The court ordered him to maintain the life
insurance as long as he had an obligation to pay child, educational or alimony
support. Significantly, the plaintiff does not challenge the amount of life
insurance he is required to maintain for the benefit of his children.

26 This court ordered the trial court to articulate: ‘‘(3) whether it considered
the cost to the [plaintiff], going forward, of paying the life insurance premi-
ums as ordered by the court, and, if so, what was the court’s evidentiary
basis for determining that he could afford those premiums ‘for the remainder
of [the defendant’s] life,’ if she did not remarry, (4) whether it intended that
the cash value of the life insurance policies in the Michael J. O’Brien Family
Trust be available to pay the premiums of those policies, (5) whether it
intended that its order concerning the life insurance policies apply only for
the life of the term policies, or whether the [plaintiff] is required to purchase
new or replacement policies as the term policies end, (6) to what life insur-
ance policies was the court referring when, after discussing the $8 million
in life insurance in the Michael J. O’Brien Family Trust, it stated that ‘the
remaining life insurance policies with death benefits of [$8 million] . . .
shall remain unchanged,’ and (7) its ‘logical and factual basis’ for awarding
the [defendant] up to [$9 million] in life insurance for the remainder of her
life, assuming she does not remarry.’’



27 In the trial court and on appeal, the plaintiff does not claim that the
amount of the attorney’s fees is unreasonable.

28 ‘‘[A] motion for clarification is an appropriate procedural vehicle to
ensure that the original judgment is properly effectuated. . . . Motions for
clarification may not, however, be used to modify or to alter the substantive
terms of a prior judgment . . . and we look to the substance of the relief
sought by the motion rather than the form to determine whether a motion
is properly characterized as one seeking a clarification or a modification.’’
(Internal quotation marks omitted.) Von Kohorn v. Von Kohorn, 132 Conn.
App. 709, 714, 33 A.3d 809 (2011).

29 The plaintiff asserts that his claim is supported by this court’s recent
decision in Von Kohorn v. Von Kohorn, supra, 132 Conn. App. 709. That
case is factually distinct from this case. In Von Kohorn, the trial court’s
order in response to a motion for clarification went beyond the clarification
requested. Id., 711–12, 716. In this case, the court limited its order to the
specific request in the motion for clarification, i.e., the year in which the
plaintiff was to pay the defendant 20 percent of his gross earned income
from employment as alimony.

30 General Statutes § 46b-86 is entitled ‘‘Modification of alimony or support
orders and judgments.’’

31 General Statutes § 52-263 provides the right of appeal if ‘‘either party
is aggrieved by the decision of the court or judge upon any question or
questions . . . arising in the trial . . . .’’ (Emphasis added.) See also Prac-
tice Book § 61-1.


