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Opinion

ESPINOSA, J. The plaintiff, Arthur Iacurci, appeals
from the summary judgment rendered by the trial court
in favor of the defendants, Larry Sax and Cohen, Burger,
Schwartz and Sax, LLC (accounting firm). The plaintiff
claims that the court improperly allocated to him the
burden of proof with regard to his allegation that the
statute of limitations was tolled by operation of the
fraudulent concealment statute. We affirm the judgment
of the trial court.

The following procedural history underlies this
appeal. On November 10, 2009, the plaintiff commenced
an action against Sax and the accounting firm by virtue
of a four count complaint. Counts one and two, sound-
ing in professional malpractice and negligence, respec-
tively, were brought against Sax. Counts three and four,
sounding in professional malpractice and negligence,
respectively, were brought against the accounting firm.

In relevant part, the plaintiff alleged that Sax was a
licensed certified public accountant who, for tax years
1999 through 2005, prepared federal and state income
tax returns, on behalf of the accounting firm, for the
plaintiff and Barbara Iacurci. The accounting firm’s pri-
mary business was to provide certified accounting ser-
vices. The plaintiff alleged that, for tax years 1999
through 2002, Sax ‘‘portrayed the [p]laintiff [on tax
returns] as a real estate investor.’’ The plaintiff alleged
that, for tax years 2003 through 2005, Sax ‘‘portrayed
the [p]laintiff [on tax returns] as an individual engaged
in the business of real estate,’’ and that this arbitrary
change in the plaintiff’s tax filing status description
resulted in adverse tax consequences for the plaintiff.
In 2007, the plaintiff alleged, he ‘‘disassociated profes-
sionally’’ from Sax and the accounting firm, and hired
a different accounting firm to prepare his federal and
state tax returns. His newly hired firm noticed the
change Sax had made to his client’s tax status and, in
February, 2007, the successor firm filed amended tax
returns for tax years 2003, 2004 and 2005, which por-
trayed him as a real estate investor. The plaintiff alleged
that the Internal Revenue Service (IRS) conducted an
audit for the tax years at issue and upheld his tax status
as a real estate investor.

In count one, the plaintiff alleged that Sax failed ‘‘to
exercise that degree of care and skill ordinarily and
customarily provided by [c]ertified [p]ublic [a]ccoun-
tants’’ by modifying his tax status in the manner that
he did, not advising him of the tax ramifications of
changing his tax status and not advising him as to the
potential for an audit by the IRS as a result of the change
in tax status. In count two, the plaintiff alleged that Sax
‘‘owed a duty to the [p]laintiff to provide tax preparation
services’’ and that he breached that duty in the manner
set forth previously. The plaintiff alleged that Sax’s con-



duct caused him monetary damages.

In count three, the plaintiff alleged that the account-
ing firm failed ‘‘to exercise that degree of care and
skill ordinarily and customarily provided by [c]ertified
[p]ublic [a]ccountant firms in monitoring, reviewing,
approving, and issuing tax returns under the firm
name,’’ and committed professional malpractice by
allowing the modification in his tax status and by not
ensuring that this modification was fully and frankly
discussed with him. In count four, the plaintiff alleged
that the accounting firm owed him ‘‘a duty to . . . pro-
vide tax preparation services,’’ and that it breached that
duty by modifying his tax status and not discussing
with him the potential that the modification would lead
to an audit by the IRS. The plaintiff alleged that the
accounting firm’s conduct caused him monetary
damages.

In December, 2009, the defendants filed an answer
and special defense, alleging, in relevant part, that the
plaintiff’s claims were time barred by operation of the
applicable statute of limitations, General Statutes § 52-
577. In January, 2010, the plaintiff filed a reply in which
he summarily denied the special defense. In June, 2010,
the defendants filed a motion for summary judgment,
in which they asserted that the last act upon which the
plaintiff’s claims were based was the completion and
filing of a tax return on April 17, 2006, the plaintiff did
not commence suit until November 10, 2009, and the
action was untimely under § 52-577. Attached to their
memorandum of law in support of the motion for sum-
mary judgment, the defendants filed several exhibits as
well as an affidavit of Sax. In his affidavit, Sax averred
that he prepared and filed the plaintiff’s 2005 federal
and state tax returns by April 17, 2006. In July, 2010,
absent objection, the plaintiff amended his reply,
thereby asserting that the statute of limitations was
tolled by operation of Connecticut’s fraudulent conceal-
ment statute, General Statutes § 52-595.

In July, 2010, the plaintiff filed an objection to the
defendants’ motion for summary judgment. Essentially,
the plaintiff argued that summary judgment was inap-
propriate because issues of material fact existed as to
whether the fraudulent concealment statute applied and
tolled the statute of limitations. In his memorandum of
law, the plaintiff argued, inter alia, that the parties were
in a fiduciary relationship and that the defendants owed
the plaintiff a fiduciary duty to disclose the tax informa-
tion on which the action was based. The plaintiff sub-
mitted his own affidavit in which he averred, in relevant
part, that he had trust and confidence in the defendants;
in tax matters, the defendants had superior knowledge,
skill and expertise; and ‘‘[he] believed, at all times, that,
in preparing [his] tax returns, they were proceeding in
[his] best interests.’’ Also, the plaintiff submitted the
affidavit of Robert Walsh, a financial planner licensed



in Connecticut.

In October, 2010, the defendants filed a memorandum
of law in reply to the plaintiff’s objection to their motion
for summary judgment. The defendants argued that the
fraudulent concealment statute was ‘‘completely inap-
plicable in this matter.’’ The defendants also argued
that they were not aware of the plaintiff’s cause of
action, they did not conceal anything from the plaintiff
and they did not play any role in the plaintiff’s late filing
of the complaint. Addressing the plaintiff’s argument
that a fiduciary relationship existed between the par-
ties, the defendants asserted that the case law relied
on by the plaintiff for this proposition was ‘‘wholly
inapplicable to accounting malpractice cases.’’
(Emphasis in original.)

In January, 2011, the court heard arguments on the
motion for summary judgment, and the fiduciary rela-
tionship issue was hotly debated at the hearing. The
defendants argued that the plaintiff could not demon-
strate any of the elements of fraudulent concealment.
The defendants contended that insofar as the plaintiff
relied upon the existence of a fiduciary relationship
between the parties to demonstrate nondisclosure
under the fraudulent concealment statute, the plaintiff
was unable to demonstrate that the defendants, who
merely were tax preparers, were fiduciaries. The plain-
tiff replied that there was a genuine issue of material
fact as to whether he and the defendants were in a
fiduciary relationship and, thus, whether the defen-
dants’ nondisclosure of facts related to the plaintiff’s
cause of action satisfied the fraudulent concealment
statute, thereby tolling the statute of limitations.

On March 25, 2011, the court issued its memorandum
of decision granting the defendants’ motion for sum-
mary judgment. Over the defendants’ objection, the
court relied on Walsh’s affidavit, including his expert
opinion as a licensed financial planner that the defen-
dants, certified public accountants, breached a fidu-
ciary duty owed to the plaintiff.1 The court determined,
first, that the plaintiff had not refuted the fact that the
latest date on which the defendants rendered profes-
sional services for the plaintiff was April 17, 2006, and
that the plaintiff commenced the present action on
November 10, 2009. The court determined that the plain-
tiff had not demonstrated that a genuine issue of mate-
rial fact existed as to whether the plaintiff’s claims were
time barred. The court then shifted the burden to the
plaintiff to demonstrate that a genuine issue of material
fact existed as to whether the fraudulent concealment
statute applied and tolled the statute of limitations.

The court correctly observed that § 52-595 provides:
‘‘If any person, liable to an action by another, fraudu-
lently conceals from him the existence of the cause of
such action, such cause of action shall be deemed to
accrue against such person so liable therefor at the



time when the person entitled to sue thereon discovers
its existence.’’ General Statutes § 52-595. Also, the court
correctly set forth the well established elements of
fraudulent concealment: ‘‘To prove fraudulent conceal-
ment, a plaintiff must prove that the person concealing
an action ‘(1) had actual awareness, rather than imputed
knowledge, of the facts necessary to establish the plain-
tiff[’s] cause of action; (2) intentionally concealed these
facts from the [plaintiff]; and (3) concealed the facts
for the purpose of obtaining delay on the plaintiff[’s]
part in filing a complaint on [the] cause of action.’ Falls
Church Group, Ltd. v. Tyler, Cooper & Alcorn, LLP,
281 Conn. 84, 105, 912 A.2d 1019 (2007).’’

Addressing the first element, the court readily con-
cluded that ‘‘there is no evidence that the defendants
had actual knowledge that [the change in the plaintiff’s
tax status made by the defendants] was incorrect, that
the plaintiff overpaid his taxes or suffered any injury,
or that the plaintiff had a cause of action.’’

With regard to the second element, the court stated
that the plaintiff need not present evidence of affirma-
tive acts of concealment by the defendants if the parties
were in a fiduciary relationship because the mere non-
disclosure of the material facts necessary to establish
the plaintiff’s cause of action would suffice if such a
relationship existed. The court went on to explain: ‘‘The
plaintiff attests in his affidavit that he relied on the
defendants as tax experts with their superior knowl-
edge and skill when compared to his own knowledge
in tax matters. He also affirms that he trusted the defen-
dants to prepare his taxes for him for seventeen years
from 1989 to 2006. Walsh attests that, in his expert
opinion, the defendants owed a fiduciary duty to the
plaintiff, and he further states that a change in the
plaintiff’s tax status was a material fact that should have
been disclosed. The plaintiff has submitted sufficient
evidence to establish that the defendants had a fiduciary
relationship with the plaintiff, and their failure to dis-
close his changed status on the tax returns was a breach
of their duty to disclose material facts to the plaintiff.’’

Addressing the third element, the court concluded
that the plaintiff did not present any evidence that the
defendants failed to disclose information about the
change in his tax status because they intended to delay
the filing of a complaint.

The court concluded its analysis by observing that,
with regard to the second element, the plaintiff had
presented evidence that the defendants failed to dis-
close material information, but that the plaintiff failed
to present evidence sufficient to demonstrate that a
genuine issue of material fact existed with regard to the
first and third elements of the fraudulent concealment
statute. Having concluded that the plaintiff failed to
meet his burden under § 52-595, the court granted the
defendants’ motion for summary judgment.



On appeal, the plaintiff, relying on Martinelli v.
Bridgeport Roman Catholic Diocesan Corp., 196 F.3d
409, 423 (2d Cir. 1999), and related authority, asserts
that the court’s analysis was flawed.2 The plaintiff
argues that, having determined that the defendants
owed the plaintiff a fiduciary duty, the court was
required to shift the burden of proof to the defendants
to demonstrate that one or more of the elements of
fraudulent concealment could not be satisfied. Thus,
the plaintiff argues that the court properly determined
that there was sufficient evidence to demonstrate that
a fiduciary relationship existed, but improperly required
the plaintiff to prove that the defendants fraudulently
concealed his cause of action. Moreover, the plaintiff
argues that summary judgment was inappropriate
because, if the court properly shifted the burden, it
should have concluded that the defendants failed to
demonstrate that no genuine issue of material fact
existed as to whether they fraudulently concealed his
cause of action—the defendants had not presented evi-
dence to disprove any of the elements of the fraudulent
concealment statute. We reiterate that the plaintiff’s
burden shifting claim is premised on Martinelli. We
are unaware of any Connecticut court, applying the
fraudulent concealment statute, that has shifted the
burden of proof in this manner.

The defendants did not address the merits of the
plaintiff’s claim in their principal brief or appellate argu-
ments, but argued that this court should decline to
review the burden of proof issue because (1) the plain-
tiff did not preserve the claim before the trial court and
(2) the plaintiff failed to present this court with a record
adequate to review the claim. In this regard, the defen-
dants assert that the plaintiff did not argue before the
trial court that the burden of disproving fraudulent con-
cealment should shift to the defendants, and that the
record does not indicate whether the court concluded
as a matter of law that the burden of proof should
remain on the plaintiff to prove fraudulent concealment.
In a footnote in their brief, the defendants stated that
they do not waive their arguments, raised before the
trial court, that Walsh’s expert opinion is inadmissible
and that a tax return preparer is not a fiduciary.

As a preliminary matter, we reject the defendants’
argument that this court should not reach the merits
of the plaintiff’s claim. Authority in support of the legal
principles upon which the plaintiff relies in regard to
the burden shifting claim was available to the trial court
at the time that it rendered its decision. The court was
presented with a motion for summary judgment, a
motion that required the court to determine whether
the defendants were entitled to judgment in their favor
in the absence of a full trial. See Practice Book § 17-
44. The court’s decision on a motion for summary judg-
ment is a legal determination; see, e.g., Caffery v.



Stillman, 79 Conn. App. 192, 195, 829 A.2d 881 (2003);
and the court is presumed to know the law and apply
it correctly to its legal determinations. See, e.g., Fenton
v. Connecticut Hospital Assn. Workers’ Compensation
Trust, 58 Conn. App. 45, 54, 752 A.2d 65 (‘‘[j]udges are
presumed to know the law . . . and to apply it cor-
rectly’’ [internal quotation marks omitted]), cert.
denied, 254 Conn. 911, 759 A.2d 504 (2000). Further-
more, the court’s decision in rendering summary judg-
ment encompassed conclusions of law, not findings of
fact, and the record adequately reveals the basis of the
court’s decision.

Having reviewed the appellate briefs and arguments
of the parties, this court determined that the issue of
whether the plaintiff presented sufficient evidence to
establish that a genuine issue of material fact existed
as to whether the defendants had a fiduciary relation-
ship with the plaintiff was inextricably intertwined with
the burden shifting issue at the center of this appeal.
That is, absent evidence to support a finding that a
fiduciary relationship existed between the parties, the
plaintiff’s claim of error necessarily fails. Because the
parties did not address this issue fully in their initial
submissions and arguments before this court, we
ordered the parties to submit supplemental briefs
related to the fiduciary issue in the interest of affording
the parties a full opportunity to be heard.3 Subsequently,
the parties submitted supplemental briefs in accor-
dance with our order. The plaintiff argued that there
was sufficient evidence to support a finding that a fidu-
ciary relationship existed. The defendants argued that
such evidence was lacking.

Before turning to that issue, we set forth our familiar
standard of review. Summary judgment ‘‘shall be ren-
dered forthwith if the pleadings, affidavits and any other
proof submitted show that there is no genuine issue as
to any material fact and that the moving party is entitled
to judgment as a matter of law.’’ Practice Book § 17-
49. ‘‘As the burden of proof is on the movant, the evi-
dence must be viewed in the light most favorable to
the opponent. . . . When documents submitted in sup-
port of a motion for summary judgment fail to establish
that there is no genuine issue of material fact, the non-
moving party has no obligation to submit documents
establishing the existence of such an issue. . . . Once
the moving party has met its burden, however, the
opposing party must present evidence that demon-
strates the existence of some disputed factual issue.
. . . It is not enough, however, for the opposing party
merely to assert the existence of such a disputed issue.
Mere assertions of fact . . . are insufficient to estab-
lish the existence of a material fact and, therefore, can-
not refute evidence properly presented to the court
under Practice Book § [17-45].’’ (Internal quotation
marks omitted.) Bonington v. Westport, 297 Conn. 297,
305, 999 A.2d 700 (2010).



‘‘Summary judgment rulings present questions of law;
accordingly, [o]ur review of the . . . decision to grant
the defendant’s motion for summary judgment is ple-
nary. . . . The party seeking summary judgment has
the burden of showing the absence of any genuine issue
[of] material facts which, under applicable principles
of substantive law, entitle him to a judgment as a matter
of law . . . and the party opposing such a motion must
provide an evidentiary foundation to demonstrate the
existence of a genuine issue of material fact. . . . In
order for a motion for summary judgment to be granted
properly, the moving party must demonstrate that it is
quite clear what the truth is, and that excludes any
real doubt as to the existence of any genuine issue of
material fact. . . . [A] summary disposition [must]
. . . be on evidence which a jury would not be at liberty
to disbelieve and . . . where, on the evidence viewed
in the light most favorable to the nonmovant, the trier
of fact could not reasonably reach any other conclusion
than that embodied in the [summary judgment].’’ (Cita-
tions omitted; internal quotation marks omitted.) Far-
rell v. Twenty-First Century Ins. Co., 301 Conn. 657,
661–62, 21 A.3d 816 (2011).

Having reviewed the submissions of the parties, there
does not appear to be any dispute that the defendants,
as the parties moving for summary judgment, demon-
strated that there does not exist a genuine issue of
material fact as to whether the plaintiff’s action is
untimely under the three year statute of limitations
codified in § 52-577, which provides that ‘‘[n]o action
founded upon a tort shall be brought but within three
years from the date of the act or omission complained
of.’’ In accordance with our well established summary
judgment jurisprudence, the burden shifted to the plain-
tiff, as the party opposing summary judgment, to dem-
onstrate the existence of some disputed factual issue
that was material to the proper disposition of the action.
Bonington v. Westport, supra, 297 Conn. 305. In oppos-
ing summary judgment and the application of § 52-577,
the plaintiff alleged that the fraudulent concealment
statute applied. Thus, the plaintiff bore the burden of
presenting a factual predicate, raising a genuine issue
of material fact, that the defendants fraudulently con-
cealed his causes of action for the purpose of delaying
the filing of the plaintiff’s lawsuit. See, e.g., Flannery
v. Singer Asset Finance Co., LLC, 128 Conn. App. 507,
516–18, 17 A.3d 509, cert. granted on other grounds,
302 Conn. 902, 23 A.3d 1242 (2011).

As we turn to the application of the fraudulent con-
cealment statute, there does not appear to be any dis-
pute that the court correctly determined that the
plaintiff did not demonstrate the existence of a genuine
issue of material fact because he failed to submit evi-
dence to satisfy all of the elements of the statute.4 The
plaintiff does not argue on appeal that he presented



evidence to satisfy the statute. Rather, the plaintiff
argues that, because he submitted sufficient evidence
to establish that a fiduciary relationship existed, the
defendants bore the burden of demonstrating the
absence of facts sufficient to satisfy the elements of
fraudulent concealment.

The law does not provide a bright line test for
determining whether a fiduciary relationship exists, yet
courts look to well established principles that are the
hallmark of such relationships. Our Supreme Court has
stated that ‘‘[a] fiduciary or confidential relationship is
characterized by a unique degree of trust and confi-
dence between the parties, one of whom has superior
knowledge, skill or expertise and is under a duty to
represent the interests of the other. . . . The superior
position of the fiduciary or dominant party affords him
great opportunity for abuse of the confidence reposed
in him. . . . We have not, however, defined that rela-
tionship in precise detail and in such a manner as to
exclude new situations, choosing instead to leave the
bars down for situations in which there is a justifiable
trust confided on one side and a resulting superiority
and influence on the other. . . . [U]nder our case law,
the fiduciary relationship is not singular. The relation-
ship between sophisticated partners in a business ven-
ture may differ from the relationship involving lay
people who are wholly dependent upon the expertise
of a fiduciary. Fiduciaries appear in a variety of forms,
including agents, partners, lawyers, directors, trustees,
executors, receivers, bailees and guardians. [E]quity
has carefully refrained from defining a fiduciary rela-
tionship in precise detail and in such a manner as to
exclude new situations.’’ (Citation omitted; internal
quotation marks omitted.) Falls Church Group, Ltd. v.
Tyler, Cooper & Alcorn, LLP, supra, 281 Conn. 108–109.

‘‘Although this court has refrained from defining a
fiduciary relationship in precise detail and in such a
manner as to exclude new situations . . . we have rec-
ognized that not all business relationships implicate the
duty of a fiduciary. . . . In particular instances, certain
relationships, as a matter of law, do not impose upon
either party the duty of a fiduciary.’’ (Citations omitted;
internal quotation marks omitted.) Macomber v. Travel-
ers Property & Casualty Corp., 261 Conn. 620, 640, 804
A.2d 180 (2002). ‘‘The fact that one party trusts another
is not dispositive of whether a fiduciary relationship
exists . . . rather, proof of a fiduciary duty requires
an evidentiary showing of a unique degree of trust and
confidence between the parties such that the [defen-
dant] undertook to act primarily for the benefit of the
plaintiff.’’ (Citation omitted; internal quotation marks
omitted.) Golek v. St. Mary’s Hospital, Inc., 133 Conn.
App. 182, 197, 34 A.3d 452 (2012).

‘‘Professional negligence alone . . . does not give
rise automatically to a claim for breach of fiduciary



duty. Although an attorney-client relationship imposes
a fiduciary duty on the attorney . . . not every instance
of professional negligence results in a breach of that
fiduciary duty. . . . Professional negligence implicates
a duty of care, while breach of a fiduciary duty impli-
cates a duty of loyalty and honesty.’’ (Citations omitted;
internal quotation marks omitted.) Beverly Hills Con-
cepts, Inc. v. Schatz & Schatz, Ribicoff & Kotkin, 247
Conn. 48, 56–57, 717 A.2d 724 (1998).

As described previously in this opinion, the plaintiff’s
complaint in the present matter clearly was based on
the defendants’ duty to provide tax preparation ser-
vices. The complaint focused on the specific conduct
of the defendants’ preparation of federal and state
income tax returns for the plaintiff. The complaint
alleged that Sax prepared such returns and ‘‘[failed] to
exercise that degree of care and skill ordinarily and
customarily provided by [c]ertified [p]ublic [a]ccoun-
tants’’ and ‘‘owed a duty to the [p]laintiff to provide tax
preparation services . . . .’’ Similarly, the complaint
alleged that the accounting firm ‘‘[failed] to exercise
that degree of care and skill ordinarily and customarily
provided by [c]ertified [p]ublic [a]ccountant firms in
monitoring, approving, and issuing tax returns under
the firm name’’ and ‘‘owed a duty to the [p]laintiff to
provide tax preparation services . . . .’’ There is no
allegation in the complaint that the parties were in a
fiduciary relationship. It was not until the plaintiff filed
his amended reply, in the context of alleging fraudulent
concealment, that he first alleged that a fiduciary rela-
tionship existed.

The defendants supported their motion for summary
judgment with several documentary exhibits.5 The
defendants submitted an affidavit from Sax, in which
he averred in relevant part that he prepared tax returns
for the plaintiff between 2001 and 2005. Sax attached
to his affidavit engagement letters relating to the prepa-
ration of the 2003, 2004 and 2005 tax returns. These
letters were signed by the plaintiff. The letters state that
they ‘‘confirm and specify the terms of [the accounting
firm’s] engagement with [the plaintiff] and . . . clarify
the nature and extent of the services [the accounting
firm] will provide.’’ In relevant part, the letters state
that the accounting firm will ‘‘[work] with [the plaintiff]
and [advise him] regarding [his] income tax.’’ The letters
state that the accounting firm will prepare federal and
state income tax returns, as requested. The letters state:
‘‘We will prepare your [tax return] from information
which you will furnish us. We will not audit or otherwise
verify the data you submit, although it may be necessary
to ask you for clarification of some of the information.’’
Further, the letters state that the plaintiff bore the bur-
den of providing required information for the prepara-
tion of the returns and that the plaintiff had ‘‘the final
responsibility for the income tax returns [and], there-
fore, [the plaintiff] should review them carefully before



[signing] and [filing] them.’’ Finally, the letters state
that the accounting firm ‘‘will be available upon request
to represent [the plaintiff in the event of a tax audit]
and will render additional invoices for the time and
expenses incurred.’’

The plaintiff submitted his own affidavit, in which
he averred that he hired the defendants ‘‘to handle all
of my tax work and to formulate and file my tax
returns.’’ The plaintiff averred that, for seventeen years
(between 1989 and 2006), he employed the defendants
‘‘to handle all of my tax work and to formulate and file
my tax returns.’’ He averred that he believed that the
defendants consistently were reporting his tax status
as being engaged in the real estate business rather than
as a real estate investor. Further, he averred: ‘‘I trusted
them, I had confidence in them, I knew that, in tax
matters, their knowledge, skill and expertise was clearly
superior to mine, and I believed, at all times, that, in
preparing my tax returns, they were proceeding in my
best interests.’’

Walsh, in his affidavit submitted by the plaintiff,
averred that he reviewed tax returns that were filed by
the defendants for the plaintiff for the 2003, 2004 and
2005 tax years, at which time he discovered that the
defendants erroneously treated the plaintiff as an indi-
vidual engaged in the business of real estate and caused
him to incur damages. Walsh averred that the plaintiff
informed him that the defendants had not informed him
that they changed his tax reporting status. In relevant
part, he averred: ‘‘Based upon my knowledge and expe-
rience as a tax preparer, I can state that, in my profes-
sional opinion, given the lengthy time period of the
relationship between [the plaintiff] and Sax, and the
nature and scope of the tax services Sax and [the
accounting firm] rendered, Sax and [the accounting
firm] had a special, fiduciary relationship with [the
plaintiff], and a fiduciary duty and responsibility, as [the
plaintiff’s] tax advisers and tax preparers, to disclose to
[the plaintiff] any decision on their part to materially
change his tax status for reporting his . . . real estate
investment income.’’

Having reviewed the pleadings, affidavits and other
evidence submitted to the court, we conclude that the
plaintiff failed to sustain his burden of demonstrating
that a genuine issue of material fact existed as to
whether the parties were in a fiduciary relationship.
The submissions of the parties were in agreement con-
cerning the type of services that the defendants pro-
vided to the plaintiff. The defendants were hired to
prepare yearly federal and state income tax returns for
the plaintiff, and this is the conduct at issue in the
plaintiff’s complaint. These returns were prepared
based on information provided by the plaintiff and were
filed with the plaintiff’s final approval. There is no alle-
gation, let alone evidence, that the defendants were



hired to, or were expected to, undertake tasks such as
managing the plaintiff’s funds, advising the plaintiff with
regard to investments or recommending financial trans-
actions. The defendants were not hired to manage the
plaintiff’s personal or business affairs, but to prepare
tax returns and provide advice concerning tax liability.
There is no evidence that the relationship between the
parties was characterized by anything more than the
usual interactions between an accountant hired to pre-
pare annual tax returns and his or her client. Cf. Haas
v. Haas, 137 Conn. App. 424, 434–35, 48 A.3d 713 (2012)
(undisputed that accountant owed his mother fiduciary
duty in light of fact that he not only prepared and filed
her tax returns but managed all her financial affairs
and investments).

There is no evidence that the relationship between
the plaintiff and the defendants, being no more than
the relationship between a client and tax preparer, was
characterized by a unique degree of trust and confi-
dence. Nor is there evidence that the relationship
afforded the defendants an opportunity to represent
the plaintiff’s interests to third parties or to abuse trust
and confidence reposed in them by the plaintiff. Simply
put, insofar as the plaintiff hired the defendants to pro-
vide him with completed tax returns and to provide
advice concerning the same, the relationship did not
give rise to an inherently superior opportunity for the
defendants to act contrary to the plaintiff’s interests.
The plaintiff relies heavily on the evidence that he had
hired the defendants to prepare his tax returns for sev-
enteen years. A long-term relationship between a pro-
fessional and a client, however, does not necessarily
become a fiduciary relationship simply because it is
a long-term relationship. There was evidence that the
plaintiff trusted and had confidence in the defendants
in their preparation of tax returns and that he believed
the defendants, in preparing his returns, were proceed-
ing in his best interests. Also, he presented evidence
that, with regard to tax matters, the defendants had, in
comparison to him, superior knowledge and skill. This
evidence, however, does not change the nature of the
services that were provided by the defendants, services
that did not give rise to a fiduciary relationship.

Absent evidence that the defendants undertook to
render services of a fiduciary nature, the fact that the
plaintiff believed that the defendants were proceeding
in his best interests, and that he trusted and had confi-
dence in their superior professional abilities, does not
necessarily transmute a nonfiduciary relationship into
a fiduciary relationship. Such facts merely would sup-
port a finding that the plaintiff had a long-term relation-
ship with professionals that he trusted to render
services according to the standards of their profession.
To conclude otherwise would require a determination
that a fiduciary relationship exists whenever one party
rendering services possesses greater ability or skill in



a particular area than the party who contracted for such
services, or whenever a party contracting for profes-
sional services trusts the party to render such services
and to act in its best interest. In other words, such
reasoning would have the absurd effect of transforming
in the eyes of the law virtually every agreement to
provide professional services into a fiduciary relation-
ship. Having considered the evidence in the light most
favorable to the plaintiff and in accordance with the
authorities already set forth in this opinion; see Falls
Church Group, Ltd. v. Tyler, Cooper & Alcorn, LLP,
supra, 281 Conn. 108–109; we conclude that the plaintiff
did not present evidence of a fiduciary relationship.6

There is no Connecticut appellate authority that
addresses whether an accountant who performs only
tax preparation services is a fiduciary.7 The defendants
have brought to our attention trial court authority,
Pacheco v. Soto, Superior Court, judicial district of Fair-
field, Docket No. CV-03-0407184 S (August 18, 2004),
that is consistent with our reasoning that a defendant
who provides a plaintiff with only tax preparation ser-
vices is not a fiduciary. In Pacheco, the trial court, deny-
ing an application for a prejudgment remedy, evaluated
a count of a civil complaint sounding in breach of fidu-
ciary duty. Id. The court reasoned: ‘‘As to count three,
breach of fiduciary duty, the most the plaintiff has estab-
lished was that the defendant was her tax preparer in
the past. She did not establish that this past relationship
constituted any more than interactions any tax preparer
or insurance agent would have with any client. She
failed to present any facts supporting a relationship
that involved a unique degree of trust and confidence.
The plaintiff failed to establish probable cause that the
defendant violated a fiduciary duty because he did not
owe one.’’ Id.

Although Connecticut case law sufficiently guides
our analysis, we look favorably on decisions from sev-
eral federal courts holding that, generally, an accoun-
tant-client relationship is not fiduciary in nature. See,
e.g., RTR Technologies, Inc. v. Helming, 815 F. Sup. 2d
411, 433 (D. Mass. 2011) (‘‘Generally, an accountant-
client relationship does not create [fiduciary] obliga-
tions. . . . The weight of legal precedent—and com-
mon sense—stands for the proposition that an
accountant takes on fiduciary obligations only where
he or she recommend[s] transactions, structure[s]
deals, and provide[s] investment advice . . . such that
he or she exercises some managerial control over the
assets in question.’’ [Citation omitted; internal quotation
marks omitted.]); Peterson v. H & R Block Tax Services,
Inc., 971 F. Sup. 1204, 1214 (N.D. Ill. 1997) (‘‘[The defen-
dant] is alleged to have done nothing more than perform
a basic accounting function—preparing tax returns and
advising its customers on the process. . . . Indeed, to
render an accountant liable as a fiduciary, the plaintiff
must allege that he either provided investment advice,



recommended complex financial transactions, struc-
tured deals . . . or performed audits . . . .’’ [Citations
omitted.]); Fleet National Bank v. H & D Entertain-
ment, Inc., 926 F. Sup. 226, 242 (D. Mass.) (‘‘[w]here
an accountant merely performs basic accounting func-
tions, no fiduciary relationship is created’’), aff’d, 96
F.3d 532 (1st Cir. 1996), cert. denied, 520 U.S. 1155,
117 S. Ct. 1335, 137 L. Ed. 2d 495 (1997); Stainton v.
Tarantino, 637 F. Sup. 1051, 1066 (E.D. Pa. 1986) (‘‘An
accountant is not automatically a fiduciary for his client.
. . . In business relationships, a confidential relation-
ship arises only if parties surrender substantial control
over some portion of their business affairs to another.’’
[Citation omitted.]).

Likewise, there is pertinent and persuasive authority
from other state courts on the issue.8 See, e.g., Congre-
gation of the Passion v. Touche Ross & Co., 224 Ill.
App. 3d 559, 590, 586 N.E.2d 600 (1991) (accountant’s
ability to exercise influence or domination and control
over investment decisions of client relevant to evaluat-
ing whether accountant was fiduciary), aff’d, 159 Ill. 2d
137, 636 N.E.2d 503, cert. denied, 513 U.S. 947, 115 S.
Ct. 358, 130 L. Ed. 2d 312 (1994); Brown-Wilbert, Inc.
v. Copeland Buhl & Co., Minnesota Court of Appeals,
Docket No. A07-2762 (December 30, 2008) (‘‘Courts do
not generally regard the accountant-client relationship
as a fiduciary one. . . . Thus, in order to show a fidu-
ciary relationship, [a plaintiff] must show more than
the standard accountant-client relationship . . . .’’
[Citation omitted; internal quotation marks omitted.]),
review denied, Minnesota Supreme Court (March 17,
2009); Friedman v. Anderson, 23 App. Div. 3d 163, 166,
803 N.Y.S.2d 514 (2005) (‘‘Generally, there is no fidu-
ciary relationship between an accountant and his client
. . . . A conventional business relationship, without
more, does not become a fiduciary relationship by mere
allegation . . . .’’ [Citations omitted; internal quotation
marks omitted.]); Harrold v. Dowd, 149 N.C. App. 777,
784, 561 S.E.2d 914 (2002) (‘‘[w]e have found no case
stating that the relationship between accountant and
client is per se fiduciary in nature’’); Squyres v. Chris-
tian, 253 S.W.2d 470, 471–72 (Tex. Civ. App. 1952) (no
fiduciary relationship between accountant and client
when client merely had confidence in accountant who
handled general accounting business); Allen Realty
Corp. v. Holbert, 227 Va. 441, 447, 318 S.E.2d 592 (1984)
(observing that accountant may be fiduciary because
money or property has been entrusted to him).9

Having concluded that the evidence did not support
a finding that a fiduciary relationship existed, the plain-
tiff’s burden shifting argument fails. Because the court
concluded that the plaintiff did not present evidence
to demonstrate all of the elements of fraudulent con-
cealment, and such conclusion is not challenged on
appeal, we conclude that the court, applying the statute
of limitations, properly granted the defendants’ motion



for summary judgment.

The judgment is affirmed.

In this opinion ALVORD, J., concurred.
1 The issue of whether the court properly admitted that affidavit is not

before us.
2 In Martinelli, the United States Court of Appeals for the Second Circuit

stated: ‘‘We know of no Connecticut case that holds that the burden of
proof is on the plaintiff to prove fraudulent concealment if the action is
brought by a person against someone with a fiduciary duty toward him or
her that is related to the claim . . . . We conclude that where a defendant
owes a fiduciary duty to a plaintiff and the plaintiff asserts under the fraudu-
lent concealment tolling statute that the defendant has fraudulently con-
cealed the plaintiff’s cause of action, Connecticut law requires that the
defendant bear the burden of proof as to the elements of fraudulent conceal-
ment . . . . If the fiduciary is to avoid the application of the tolling statute,
the defendant must show that one of [the] elements [of fraudulent conceal-
ment] is not met.’’ Martinelli v. Bridgeport Roman Catholic Diocesan Corp.,
supra, 196 F.3d 423.

There is ample case law supporting the proposition that, in cases involving
claims of fraud, self-dealing or conflict of interest, a fiduciary bears the
burden of proving fair dealing by clear and convincing evidence. See, e.g.,
Przekopski v. Przekop, 124 Conn. App. 238, 244, 4 A.3d 844 (2010); Barber
v. Skip Barber Racing School, LLC, 106 Conn. App. 59, 75, 940 A.2d 878
(2008). Yet, to our knowledge, no Connecticut court has held that a fiduciary
bears the burden of proving fair dealing, or that the elements of fraudulent
concealment are not met, when faced with an allegation of fraudulent con-
cealment.

In Falls Church Group, Ltd., our Supreme Court stated: ‘‘This court ‘has
not yet decided whether affirmative acts of concealment are always neces-
sary to satisfy the requirements [of . . . § 52-595].’ ’’ Falls Church Group,
Ltd. v. Tyler, Cooper & Alcorn, LLP, supra, 281 Conn. 107, quoting Connell
v. Colwell, 214 Conn. 242, 250 n.6., 571 A.2d 116 (1990). The court went on
to observe that federal case law suggests that ‘‘although fraudulent conceal-
ment generally requires an affirmative act of concealment, nondisclosure
is sufficient when the defendant has a fiduciary duty to disclose material
facts.’’ (Internal quotation marks omitted.) Falls Church Group, Ltd. v.
Tyler, Cooper & Alcorn, LLP, supra, 107. In support of this observation,
our Supreme Court cited to Hamilton v. Smith, 773 F.2d 461, 468 (2d Cir.
1985), and Martinelli v. Bridgeport Roman Catholic Diocesan Corp., 10 F.
Sup. 2d 138, 145 (D. Conn. 1998), aff’d in part, vacated and remanded in
part, 196 F.3d 409 (2d Cir. 1999).

3 This court’s order, dated May 24, 2012, stated: ‘‘Having reviewed the
briefs and record, the court considers the burden shifting issue addressed
in the briefs of the parties as inextricably intertwined with the trial court’s
determination that the plaintiff submitted sufficient evidence to establish
that the defendants had a fiduciary relationship with the plaintiff. Therefore,
counsel are hereby sua sponte ordered to file simultaneous supplemental
briefs of no more than ten pages within two weeks of issuance of notice
of this order addressing the following issues:

‘‘Did the trial court properly determine as a matter of law by motion
for summary judgment that the plaintiff submitted sufficient evidence to
establish that the defendants had a fiduciary relationship with the plaintiff?

‘‘If the answer to this question is no, then does General Statutes [§] 52-
595 apply?

‘‘Judge Lavine disagrees with the need for the order of supplemental briefs
in this case and would decide the appeal on the basis of the issues as
presented by the parties.’’

The plaintiff presents this court with a burden shifting claim that, by any
measure, is wholly dependent on the existence of a fiduciary relationship
between the parties. The issue of whether a fiduciary relationship existed
was heavily debated at the summary judgment hearing and ultimately
resolved by the court. In his initial appellate briefs, the plaintiff merely
treated the issue as being settled by the trial court in his favor. In their
initial brief, the defendants unambiguously, but in conclusory fashion, reiter-
ated the argument that they advanced before the trial court, which was
‘‘that a tax return preparer is not a fiduciary.’’ (Emphasis in original.)

Thus, the fiduciary relationship issue has not been raised sua sponte by
this court, as it was raised before the trial court and on appeal before this
court. It was, however, not fully analyzed in the defendants’ brief. Under



these circumstances, in which we deem the issue raised by the defendant
(appellee) to be inextricably intertwined with the issue raised by the plaintiff
(appellant) on appeal, and in the interest of affording the parties a full
opportunity to brief the issue adequately, we issued our supplemental brief-
ing order. We are mindful that ‘‘this court is not an advocate for any party’’;
State v. Tocco, 120 Conn. App. 768, 786, 993 A.2d 989, cert. denied, 297 Conn.
917, 996 A.2d 279 (2010); and that adequate briefing is a prerequisite to
appellate review. See Connecticut Coalition Against Millstone v. Connecti-
cut Siting Council, 286 Conn. 57, 87, 942 A.2d 345 (2008). Nonetheless, our
case law reflects that an appellate court, in its sound discretion, may order
supplemental briefing related to issues that are relevant to the disposition
of an appeal, but are not adequately addressed in the parties’ initial briefs.
See, e.g., In re Joseph W., 301 Conn. 245, 255, 21 A.3d 723 (2011); State v.
Campbell, 300 Conn. 368, 374, 13 A.3d 661 (2011); State v. Oquendo, 223
Conn. 635, 657, 613 A.2d 1300 (1992); Blumberg Associates Worldwide, Inc.
v. Brown & Brown of Connecticut, Inc., 132 Conn. App. 85, 94, 30 A.3d 38
(2011), cert. granted on other grounds, 303 Conn. 923, 34 A.3d 395 (2012);
State v. Connecticut State Employees Assn., SEIU Local 2001, 117 Conn.
App. 612, 615, 980 A.2d 354 (2009); Weinstein v. Weinstein, 104 Conn. App.
482, 491, 934 A.2d 306 (2007), cert. denied, 285 Conn. 911, 943 A.2d 472 (2008);
Chairman, Board of Education v. Freedom of Information Commission, 60
Conn. App. 584, 587, 760 A.2d 534 (2000); DiNapoli v. Cooke, 43 Conn. App.
419, 425 n.6, 682 A.2d 603, cert. denied, 239 Conn. 951, 686 A.2d 124 (1996),
cert. denied, 520 U.S. 1213, 117 S. Ct. 1699, 137 L. Ed. 2d 825 (1997).

4 As stated previously in this opinion, to prove fraudulent concealment,
a plaintiff must prove that the person concealing an action ‘‘(1) had actual
awareness, rather than imputed knowledge, of the facts necessary to estab-
lish the plaintiff[’s] cause of action; (2) intentionally concealed these facts
from the [plaintiff]; and (3) concealed the facts for the purpose of obtaining
delay on the plaintiff[’s] part in filing a complaint on [the] cause of action.’’
Falls Church Group, Ltd. v. Tyler, Cooper & Alcorn, LLP, supra, 281 Conn.
105. Fraudulent concealment must be proven by ‘‘clear, precise, and unequiv-
ocal evidence.’’ Id.

5 ‘‘A motion for summary judgment shall be supported by such documents
as may be appropriate, including but not limited to affidavits, certified
transcripts of testimony under oath, disclosures, written admissions and
the like. . . .’’ Practice Book § 17-45.

6 The defendants argue that Walsh’s opinions concerning the existence
and breach of a fiduciary duty are purely legal in nature, ‘‘are meaningless
and inappropriate’’ and ‘‘should be disregarded in [their] entirety.’’ Walsh
averred that a fiduciary relationship existed, but we are not persuaded that
his opinion, either viewed in isolation or in conjunction with all of the other
materials submitted by the parties, gave rise to a genuine issue of material
fact. Although some of Walsh’s averments are factual in nature, his opinion
that a fiduciary duty exists is legal in nature. ‘‘[T]he determination of whether
a [fiduciary] duty exists between individuals is a question of law.’’ (Internal
quotation marks omitted.) Biller Associates v. Peterken, 269 Conn. 716, 721,
849 A.2d 847 (2004). The United States District Court for the District of
Connecticut, in a highly persuasive analysis, observed that ‘‘[t]he fact that
the existence of a fiduciary duty . . . turns on the facts of the case does
not render the question one of fact rather than law.’’ Bass ex rel. Bass v.
Miss Porter’s School, 738 F. Sup. 2d 307, 330 (D. Conn. 2010).

The issue of law before this court, in evaluating whether the evidence
sufficiently demonstrates that a fiduciary relationship exists, requires that
we examine the scope of the parties’ relationship and the obligations of
that relationship. The resolution of the fiduciary issue inherently depends
upon a correct view of the law concerning fiduciaries. As discussed pre-
viously, a genuine issue of material fact exists only if the evidence, viewed
in the light most favorable to the plaintiff, supported a finding that the
relationship between the parties was characterized by the unique degree of
trust and confidence required to establish a fiduciary relationship.

Thus, this court’s role in resolving this issue of law is not to determine
whether the plaintiff submitted evidence of any nature with regard to a
fiduciary relationship, but whether the evidence presented was of such a
nature that it gave rise to a genuine issue of material fact that the parties’
relationship was characterized by a unique degree of trust and confidence.
We have reviewed the evidence in the light most favorable to the plaintiff
and, as a matter of law and for all of the reasons discussed in this opinion,
conclude that it does not permit a finding that such a relationship existed.
Walsh’s contrary opinion is evidence of his opinion on the matter, but it



does not resolve the legal issue before this court. Because the plaintiff bore
the burden of setting forth a factual predicate to support a finding that a
fiduciary relationship existed, rather than mere opinion evidence, Walsh’s
affidavit does not give rise to a genuine issue of material fact.

7 We note that in a concurring and dissenting opinion in Elm City Cheese
Co. v. Federico, 251 Conn. 59, 99, 752 A.2d 1037 (1999), Justice Berdon noted
favorably the trial court’s finding that ‘‘[w]hether in his capacity as a certified
public accountant or in the broader confidant capacity that [the defendant]
Federico served in as vice president and heir apparent at [the plaintiff
company] . . . a fiduciary relationship obviously existed and [the defendant
Federico] breached the duty of loyalty to the plaintiffs.’’ Because, as the
majority opinion in Elm City Cheese Co. observed, ‘‘[the duties of the defen-
dant Federico] went beyond typical accounting work’’ and, in fact, the
defendant Federico ‘‘was placed in charge of operations and was given the
authority to make decisions’’ for the plaintiff company; id., 62; Elm City
Cheese Co. is patently distinguishable from the present case.

8 The plaintiff, in his supplemental brief, urges us to follow the reasoning
of a Pennsylvania Superior Court decision, Basile v. H & R Block, Inc., 777
A.2d 95 (Pa. Super. 2001). In Basile, the court held that the plaintiff class
of taxpayers presented sufficient evidence to demonstrate that the defendant
mass-market tax preparer and the plaintiff were in a fiduciary relationship.
Id., 103. The court, considering the matter at the summary judgment stage,
stated that it would review the record to determine whether it contained
evidence of either ‘‘overmastering influence [by the defendant]’’ or ‘‘weak-
ness, dependence or trust [by the plaintiff].’’ (Internal quotation marks omit-
ted.) Id., 101. The court reasoned that a jury reasonably could find that ‘‘[the
defendant] occupied a position of substantial strength which, relative to the
pronounced intellectual and economic weakness of the [p]laintiffs, pre-
sented [the defendant] with the opportunity to abuse the [p]laintiffs’ trust
for its own gain.’’ Id., 106. Recognizing that the fiduciary inquiry is highly
case specific, and in light of the many factual differences between the
litigants in Basile and those in the present case, we are not persuaded by
the result reached in that case.

9 Cf. Holloway v. Faw, Casson & Co., 319 Md. 324, 336, 572 A.2d 510
(1990) (‘‘[t]here is a fiduciary relationship between accountant and client
and that feature distinguishes the accounting profession from a typical
commercial business’’).


