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NASH v. STEVENS—DISSENT

LAVERY, J., dissenting. I respectfully dissent because
I conclude that the trial court incorrectly interpreted
both General Statutes § 47-33a and the law of contracts
to bar admission of evidence outside of the recorded
deed for the purpose of determining whether the deed
constituted the complete and exclusive agreement of
the parties. As a result, the trial court refused to con-
sider evidence that the complete agreement contained
a date for exercising the option referred to in the deed.
Because neither § 47-33a nor contract law bars intro-
duction of parol evidence to show a consistent addi-
tional term in an agreement to convey real estate, and
because there was such evidence before the court, the
defendants, Betsey N. Stevens and Evelene N. Rabou,
did not meet their burden to make a showing “that it
is quite clear what the truth is, and that excludes any
real doubt as to the existence of any genuine issue
of material fact.” (Internal quotation marks omitted.)
D.H.R. Construction Co. v. Donnelly, 180 Conn. 430,
434, 429 A.2d 908 (1980). Additionally, I disagree with
the majority’s conclusion that the handwritten note the
plaintiff, Carol Ann Nash, sought to have the trial court
consider, was not properly authenticated and therefore,
not admissible at the summary judgment stage. Accord-
ingly, I would reverse the summary judgment rendered
in favor of the defendants and remand the case for
trial with direction to consider all relevant evidence,
including the plaintiff’s affidavits and the handwritten
note, in determining what constitutes the complete
agreement of the parties.

I begin by providing an alternative statement of facts.
The following facts, as viewed in the light most favor-
able to the plaintiff, are relevant to this appeal. On
May 16, 1977, Chary D. Nash (Chary Nash) executed a
warranty deed conveying to her son, H. Franklin Nash,
Jr. (Franklin Nash), a parcel of property known as the
“First Piece” together with “the option to purchase for
One Dollar ($1.00) the following described pieces or
parcels of land herein called the Second Piece and the
Third Piece . . . .” During the real estate closing,
Chary Nash explained to Franklin Nash and his wife,
the plaintiff, and they accepted the conveyance with
the understanding, that the option was not to be exer-
cised until both Chary Nash and her husband, Harold
Nash, had died, because Chary Nash and Harold Nash
wanted to continue to take advantage of the tax benefits
of owning the parcels. The deed, which contained the
essential terms of the conveyance and the option, was
recorded in the municipal land records. It was signed
by Chary Nash, but not by Franklin Nash or the plaintiff.
On the same day, Franklin Nash executed a warranty
deed conveying to himself and to the plaintiff, as joint
tenants, the first piece and the option to purchase the



second and third piece. Also on the same day, Chary
Nash memorialized in handwriting the essential terms
of the conveyance and the option agreement, as well
as the conditions under which the option could be exer-
cised.! The handwritten note accurately reflected all of
the terms in the deed as well as the consistent additional
term agreed to at the time of closing, specifying that
the option was not to be exercised until after Chary
Nash and Harold Nash had sold their house or until
both of them had died. Chary Nash included the date
on the note and signed it. This handwritten note was
not recorded with the deed. The note also contained
an annotation dated June 6, 1977, and signed by Chary
Nash, indicating that Chary Nash had received the
agreed $6000 in consideration from Franklin Nash and
the plaintiff. On September 22, 2009, Franklin Nash and
the plaintiff executed a quitclaim deed conveying the
first piece and the option to the plaintiff as trustee of
the Carol Ann T. Nash revocable trust. As a result of
the mutually agreed condition precedent to exercising
the option, requested by the grantor, neither Franklin
Nash nor the plaintiff sought to exercise the option
while Harold Nash and Chary Nash were alive.

On November 22, 2009, Chary Nash died testate, leav-
ing her entire estate to her three children: Franklin Nash
and the defendants. All three children were appointed
executors of her estate. On February 6, 2010, Franklin
Nash died testate, leaving his entire estate to the plain-
tiff. On April 27, 2010, the plaintiff notified the defen-
dants that she was exercising the option to purchase
the second and third piece referred to in the deed and
in Chary Nash’s handwritten note. The defendants
refused to honor the option and, subsequently, the plain-
tiff submitted a notice of claim for specific performance
against the estate of Chary Nash. The claim was denied.

On July 15, 2010, the plaintiff commenced this action
seeking specific performance of the option. The defen-
dants subsequently moved for summary judgment on
the plaintiff’s complaint for specific performance,
arguing that it was time barred by § 47-33a.? In opposing
summary judgment, the plaintiff submitted two affida-
vits describing Franklin Nash’s and Chary Nash’s oral
agreement to Chary Nash’s condition that they not exer-
cise the option until Chary Nash and Harold Nash had
died. Sometime after the plaintiff filed her affidavits,
the defendants responded to a discovery request from
the plaintiff. Among the documents produced by the
defendants was the handwritten note, which corrobo-
rated the facts in the affidavits, including the condition
for exercising the option. The plaintiff’s attorney then
filed a motion seeking permission to file a supplemental
memorandum of law. The accompanying memorandum
described the note, its contents and the circumstances
under which it was obtained. On October 4, 2011, the
trial court denied the motion for permission to submit
the supplemental memorandum of law, ruling that



because the plaintiff had not submitted any supporting
documentation attesting to the note’s authenticity, the
note could not be considered. On the same date, the
trial court rendered summary judgment in favor of the
defendants. In its memorandum of decision rendering
summary judgment, the trial court ruled that because
the recorded deed did not contain a date for exercising
the option, and because no extension of the contract
had been executed pursuant to § 47-33a (b), the exercise
of the option was time barred by § 47-33a (a).

If ever a case illustrated the saying that “no good
deed goes unpunished,” this is it. Viewing the facts in
the light most favorable to the plaintiff, she and her
late husband did what his mother asked, as expressed
in their oral and written agreements, waiting until after
her death to exercise the option to purchase the
remaining part of herland. As aresult of the forbearance
of the plaintiff and her late husband, which honored
the complete agreement between the parties, the plain-
tiff has been deprived of the benefit of the bargain and
of her day in court.

I

I first address the majority’s conclusion that because
the recorded deed did not contain the date for perfor-
mance with respect to exercising the option, the
agreement did not contain a date for performance. This
case hinges on principles of statutory interpretation
and contract interpretation, as well as the proper stan-
dard for deciding a motion for summary judgment.

“Our review of the decision to grant a motion for
summary judgment is plenary. . . . We therefore must
decide whether the court’s conclusions were legally
and logically correct and find support in the record.”
(Internal quotation marks omitted.) Mott v. Wal-Mart
Stores East, LP, 139 Conn. App. 618, 625, 57 A.3d 391
(2012).

Practice Book §17-49 provides: “The judgment
sought shall be rendered forthwith if the pleadings,
affidavits and any other proof submitted show that there
is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.”
“In seeking summary judgment, it is the movant who
has the burden of showing the nonexistence of any
issue of fact. The courts are in entire agreement that
the moving party for summary judgment has the burden
of showing the absence of any genuine issue as to all
the material facts, which, under applicable principles
of substantive law, entitle him to a judgment as a matter
of law. The courts hold the movant to a strict standard.
To satisfy his burden the movant must make a showing
that it is quite clear what the truth is, and that excludes
any real doubt as to the existence of any genuine issue
of material fact.” (Internal quotation marks omitted.)
D.H.R. Construction Co. v. Donnelly, supra, 180 Conn.



434. “A material fact is simply a fact which will make a
difference in the result of the case . . . and a summary
disposition should be rendered in the limited instances
where the evidence is such that no room for disbelief
could exist in the minds of the jury and in circumstances
which would require a directed verdict for the moving
party.” (Citation omitted; internal quotation marks
omitted.) Yanow v. Teal Industries, Inc., 178 Conn. 262,
268-69, 422 A.2d 311 (1979).

To determine whether a genuine issue of material
fact existed in this case, we first must determine
whether § 47-33a bans evidence not contained in the
recorded deed. We then must determine not, as the
majority concludes, whether the deed in this case was
ambiguous, but instead, what constitutes the agreement
between the parties, and specifically, whether that
agreement contained a date for exercising the option
referred to in the deed. For the reasons discussed
herein, I conclude that the trial court incorrectly deter-
mined that § 47-33a bans evidence outside the recorded
deed, and that because the recorded deed did not con-
tain a date for exercising the option, the agreement
between the parties did not contain such a date.

“The process of statutory interpretation involves the
determination of the meaning of the statutory language
as applied to the facts of the case, including the question
of whether the language does so apply. . . . When con-
struing a statute, [oJur fundamental objective is to
ascertain and give effect to the apparent intent of the
legislature. . . . In other words, we seek to determine,
in a reasoned manner, the meaning of the statutory
language as applied to the facts of [the] case, including
the question of whether the language actually does
apply. . . . In seeking to determine that meaning, Gen-
eral Statutes § 1-2z directs us first to consider the text
of the statute itself and its relationship to other statutes.
If, after examining such text and considering such rela-
tionship, the meaning of such text is plain and unambig-
uous and does not yield absurd or unworkable results,
extratextual evidence of the meaning of the statute shall
not be considered.” (Internal quotation marks omitted.)
Tayco Corp. v. Planning & Zoning Commission, 294
Conn. 673, 679, 986 A.2d 290 (2010).

By the plain and unambiguous terms of § 47-33a (a),
no interest in real estate, including an option to buy
real estate, “shall survive longer than one year after the
date provided in the agreement for the performance of
it or, if the date is not so provided, longer than eighteen
months after the date on which the agreement was
executed, unless the interest is extended as provided
herein or unless action is commenced within the period
to enforce the agreement and notice of lis pendens is
filed as directed by section 52-325.” General Statutes
§ 47-33a (a). Only if the date is not provided in the
agreement does the statute impose a default deadline of



eighteen months after the execution of the agreement. If
the date is provided in the agreement, the plaintiff must
commence action within one year of the date. General
Statutes §47-33a. The statute requires that the
agreement provide a date. It does not require that the
date be provided in the recorded deed, and it does not
require recording the original agreement. Nor does the
statute require recording the date for exercising the
option—unless the interest is extended after the execu-
tion of the original agreement. General Statutes § 47-
33a (b). To read § 47-33a to exclude terms that were
included in the agreement because they were not
included in the recorded deed would improperly impose
a recording requirement that is not in the statute. The
legislature, when it has wanted to impose a recording
requirement, has done so explicitly, for example, in
General Statutes § 47-10, which extinguishes the inter-
ests of some grantees in favor of subsequent grantees
when the formers’ interests are not recorded, and even
in subsection (b) of § 47-33a. Had it wanted to impose
a recording requirement on original agreements, as it
did on extensions and subsequent agreements in the
same statute, the legislature would have done so
explicitly.

For the purpose of applying § 47-33a, the death of
the grantor may serve as the operative event for exercis-
ing an option. Funaro v. Baisley, 57 Conn. App. 636,
639, 749 A.2d 1205, cert. denied, 254 Conn. 902, 755
A.2d 218 (2000).

In this case, no written agreement was signed by all
the parties. Evidence viewed in the light most favorable
to the plaintiff indicates that the agreement constituted
more than just the recorded deed, and that the complete
agreement, which included the contemporaneous oral
agreement, contained a date for exercising the option.
The plaintiff alleged in the first of two affidavits oppos-
ing summary judgment that the date for exercising the
option was provided by the grantor, Chary Nash, at the
time the agreement was finalized and memorialized by
the signing of the deed.®? The two affidavits together,
evaluated in the light most favorable to the plaintiff,
indicate that at the time of the closing, the parties agreed
that the grantees would not exercise the option until
both the grantor and her husband had died—a condition
precedent that benefited the grantor. There is no dis-
pute that such oral agreement to a consistent, additional
nonessential term was not recorded, but nothing in § 47-
33a requires such recording because the agreement as
to the date for performance did not take place after the
original agreement but at the same time as, and as part
of, the original agreement.*

In this case, the plaintiff sought to exercise the option
and filed a claim seeking specific performance, both
within one year of the grantor’s death, thereby meeting
the requirements of § 47-33a. The defendants argue that



failure to record the date of the option would cloud
title indefinitely, preventing the subsequent sale of the
property and working to the prejudice of subsequent
purchasers.’ This argument ignores two relevant con-
siderations. First, the Marketable Title Act, General
Statutes § 47-33b et seq., extinguishes interests in real
estate that are not recorded within forty years after
their creation. General Statutes § 47-33f. A potential
purchaser performing a title search would discover the
existence of an option less than forty years old, and
therefore be on notice that due diligence would be
required to determine the exact terms and conditions
of the option. If the option was more than forty years
old and not recorded, it would no longer survive, so
there is no danger that the cloud on title would remain
forever. Id. Second, the rights of a subsequent purchaser
are not at issue in this case. This case involves a dispute
between the grantee’s successor and heir and the
grantor and her heirs, not clouds on title that might
affect subsequent purchasers. Section 47-10 (a) pro-
vides in relevant part: “No conveyance shall be effectual
to hold any land against any other person but the
grantor and his heirs, unless recorded on the records
of the town in which the land lies. . . .” (Emphasis
added.) That statute makes clear that the grantor and
her heirs are bound by agreements to convey real estate
even when they are not recorded. “It is indeed the law
that a grantor may not set up the records as a defense
when he has made express representations contrary to
the record title and the grantee has relied upon these.”
Stanio v. Berner Lohne Co., 7 Conn. Supp. 452, 454
(1939), aff'd, 127 Conn. 431, 17 A.2d 502 (1941). The
production by the defendants during discovery of the
handwritten note makes clear that the grantor was
aware of and consented to the restriction on exercising
the option, and received consideration for the land and
the option together. That consideration included the
$6000 she received and the agreement not to exercise
the option while she was alive. Franklin Nash and the
plaintiff honored the full agreement, exercising for
decades the forbearance that it required. Furthermore,
were the estate to seek to sell the property within the
forty year period specified in the Marketable Title Act,
and had the option not been exercised within one year
after Chary Nash’s death, the estate would be free to
file an action to settle title under General Statutes § 47-
31% or to defend an action similar to the one filed by the
plaintiff, using the same evidence that they produced
during discovery. Under the terms of § 47-33a and the
complete agreement between the parties, the option in
this case could not survive unless, as here, the plaintiff
exercised it within one year after the death of Chary
Nash. Therefore, I conclude that § 47-33a does not bar
evidence of a contemporaneous agreement that pro-
vides the date for exercising an option, and the fact
that such contemporaneous agreement is not recorded
does not trigger the eighteen month time limit in the



statute.
II

Having concluded that under § 47-33a, an unrecorded
contemporaneous agreement may provide the date for
exercising an option, I now turn to the court’s and the
majority’s conclusion that evidence of such an
agreement could not be considered because the
recorded deed was unambiguous. I agree with the
majority that the terms of the deed are clear and unam-
biguous, but that is not relevant in this case, because
completely separate from—and prior to—any determi-
nation of whether terms in the agreement or the
agreement itself are ambiguous, a court reviewing a
contract first must determine what constitutes the com-
plete agreement between the parties. “Whether there
is an integrated agreement is to be determined by the
court as a question preliminary to determination of a
question of interpretation or to application of the parol
evidence rule.” 2 Restatement (Second), Contracts
§ 209 (2) (1981). In other words, the relevant inquiry is
whether a document purporting to represent the
agreement between the parties is fully integrated, mean-
ing that it represents the complete and exclusive
agreement of the parties, or if, instead, it also includes
terms agreed to orally or in a separate writing.

Section 210 (1) of the Restatement (Second) of Con-
tracts provides: “A completely integrated agreement is
an integrated agreement adopted by the parties as a
complete and exclusive statement of the terms of the
agreement.” “The definition in Subsection (1) is to be
read with the definition of integrated agreement in
§ 209, to reject the assumption sometimes made that
because a writing has been worked out which is final
on some matters, it is to be taken as including all the
matters agreed upon. Even though there is an integrated
agreement, consistent additional terms not reduced to
writing may be shown, unless the court finds that the
writing was assented to by both parties as a complete
and exclusive statement of all the terms.” Id., § 210,
comment (a).

The majority does not address this question, and none
of the cases it cites in upholding the trial court’s exclu-
sion of parol evidence considered whether a contract
could be supplemented by consistent additional terms.
See, e.g., Paul Revere Life Ins. Co. v. Pastena, 52 Conn.
App. 318, 322-24, 725 A.2d 996 (interpretation of plain-
tiff’s statements and answers on insurance application,
which by written terms was made part of insurance
contract), cert. denied, 248 Conn. 917, 734 A.2d 567
(1999); see also, e.g., Christian v. Gouldin, 72 Conn.
App. 14, 804 A.2d 865 (2002) (summary judgment proper
where party opposing summary judgment sought to
introduce extrinsic evidence that contradicted express
terms of agreement). The question before the court is
not the meaning of terms in the deed, but whether



consistent additional terms outside the deed may be
part of the agreement.” As discussed herein, they may
be included, and in this case, viewing the evidence
in the light most favorable to the nonmoving party,
they are.

Nothing in Connecticut case law prevents the consid-
eration of evidence of consistent additional terms that
supplement a deed or other agreement for the sale of
an interest in real estate. “The parol evidence rule does
not of itself . . . forbid the presentation of parol evi-
dence, that is, evidence outside the four corners of the
contract concerning matters governed by an integrated
contract, but forbids only the use of such evidence to
vary or contradict the terms of such a contract. Parol
evidence offered solely to vary or contradict the written
terms of an integrated contract is, therefore, legally
irrelevant. When offered for that purpose, it is inadmis-
sible not because it is parol evidence, but because it is
irrelevant. By implication, such evidence may still be
admissible if relevant (1) to explain an ambiguity
appearing in the instrument; (2) to prove a collateral
oral agreement which does not vary the terms of the
writing; (3) to add a missing term in [a] writing which
indicates on its face that it does not set forth the com-
plete agreement; or (4) to show mistake or fraud. . . .
These recognized exceptions are, of course, only exam-
ples of situations where the evidence (1) does not vary
or contradict the contract’s terms, or (2) may be consid-
ered because the contract has been shown not to be
integrated or (3) tends to show that the contract should
be defeated or altered on the equitable ground that
relief can be had against any deed or contract in writing
founded in mistake or fraud.” (Citation omitted; internal
quotation marks omitted.) TIE Communications, Inc.
v. Kopp, 218 Conn. 281, 288-89, 589 A.2d 329, (1991);
see also Ziotas v. Reardon Law Firm, P.C., 111 Conn.
App. 287,293-94, 959 A.2d 1013 (2008) (if writing ambig-
uous or does not set forth entire agreement, court may
look to parol evidence to explain ambiguity or add
missing term), rev’d in part on other grounds, 296 Conn.
579, 997 A.2d 453 (2010).

A contract that appears to be complete on its face
is an integrated agreement “unless it is established by
other evidence that the writing did not constitute a final
expression.” 2 Restatement (Second), supra, § 209 (3).
The commentary to § 209, however, makes clear that
basic principles of contract law require proof of integra-
tion as a determination of fact before excluding any
relevant evidence. “Whether a writing has been adopted
as an integrated agreement is a question of fact to be
determined in accordance with all relevant evidence.
The issue is distinct from the issues whether an
agreement was made and whether the document is gen-
uine, and also from the issue whether it was intended
as a complete and exclusive statement of the
agreement.” Id., § 209, comment (c). Commentary to



§ 210 also sheds light on why the court’s refusal to
consider the affidavits and the handwritten note, espe-
cially in deciding a motion for summary judgment, was
improper: “A document in the form of a written con-
tract, signed by both parties and apparently complete
on its face, may be decisive of the issue in the absence
of credible contrary evidence. But a writing cannot of
itself prove its own completeness, and wide latitude
must be allowed for inquiry into circumstances bear-
ing on the intention of the parties.” (Emphasis added.)
Id., § 210, comment (b). “Incompleteness may also be
shown by other writings, which may or may not become
part of a completely or partially integrated agreement.
Or it may be shown by any relevant evidence, oral
or written, that an apparently complete writing never
became fully effective, or that it was modified after
initial adoption.” Id., § 210, comment (c). “Where writ-
ings relating to the same subject matter are assented
to as parts of one transaction, both form part of the
integrated agreement. Where an agreement is partly
oral and partly written, the writing is at most a partially
integrated agreement.” Id., § 213, comment (a).

Section 214 of the Restatement (Second) of Contracts
provides: “Agreements and negotiations prior to or con-
temporaneous with the adoption of a writing are admis-
sible in evidence to establish (a) that the writing is or
is not an integrated agreement; (b) that the integrated
agreement, if any, is completely or partially integrated;
(c¢) the meaning of the writing, whether or not inte-
grated; (d) illegality, fraud, duress, mistake, lack of con-
sideration, or other invalidating cause; [and] (e) ground
for granting or denying rescission, reformation, specific
performance, or other remedy.”

The issues listed in § 214 are to be “determined by
the court preliminary to determination of a question of
interpretation or to application of the parol evidence
rule. . . . Writings do not prove themselves; ordinarily,
if there is dispute, there must be testimony that there
was a signature or other manifestation of assent. The
preliminary determination is made in accordance with
all relevant evidence, including the circumstances in
which the writing was made or adopted.” (Citation omit-
ted.) Id., comment (a). “Evidence of a consistent addi-
tional term is admissible to supplement an integrated
agreement unless the court finds that the agreement
was completely integrated.” Id., §216 (1). “An
agreement is not completely integrated if the writing
omits a consistent additional term which is (a) agreed
to for separate consideration, or (b) such a term as in
the circumstances might naturally be omitted from the
writing.” Id., § 216 (2). “In considering the expressed
intent of a contract evidenced, as was this, by multiple
writings, all of the writings should be considered and
an endeavor made to ascertain the expressed intent of
the contract as a whole.” Schubert v. Ivey, 158 Conn.
583, 587, 264 A.2d 562 (1969). “When there are multiple



writings regarding the same transaction, the writings
should be considered together to determine the intent
of the parties.” Mongillo v. Commissioner of Transpor-
tation, 214 Conn. 225, 229, 571 A.2d 112 (1990).

“Only when an integrated contract exists and its
meaning differs from extrinsic evidence offered by one
of the parties does the parol evidence rule come into
play.” 11 R. Lord, Williston on Contracts (4th Ed. 2012)
§ 33:14, p. 956.

Two things are clear from the deed. First, it contains
no integration clause or any words expressing the par-
ties’ intent to adopt it as the complete and exclusive
agreement of the parties. Second, it contains no terms
contradicted by the terms of the oral agreement, as
described in the plaintiff’s affidavits, or described in
the handwritten note. Therefore, I conclude that the
deed is not an integrated agreement and that a genuine
issue of fact exists as to whether the consistent addi-
tional term specifying that the option was not to be
exercised until after Chary Nash and Harold Nash had
died was part of the agreement.

I

I now turn to the trial court’s conclusion that the
handwritten note was not properly authenticated, and
therefore, could not be considered. I disagree because
I conclude that the note was properly authenticated for
the purposes of summary judgment. To the extent its
authenticity was at issue, the plaintiff made a prima
facie showing that it was genuine, and therefore, the
final determination of authenticity should have been
made at trial, not at the summary judgment stage. Even
without the handwritten note, the plaintiff’s affidavits
alone established a genuine issue of material fact about
whether the agreement contained a date for exercising
the option.

Practice Book § 17-45 provides in relevant part: “A
motion for summary judgment shall be supported by
such documents as may be appropriate, including but
not limited to affidavits, certified transcripts of testi-
mony under oath, disclosures, written admissions and
the like. . . .” The majority appears to conclude that
the words “included but not limited to” are superfluous,
and that documents may be authenticated only by those
documents explicitly listed. This conclusion is incorrect
for three reasons. First, disclosures are specifically
listed as an acceptable form of documentation.
Although no case law interprets the meaning of disclo-
sures as used in Practice Book § 17-45, it is logical to
conclude that documents produced by the opposing
party, documents which would tend to hurt that party’s
case and which are corroborated by the circumstances
and affidavits in the record, are self-authenticating. Sec-
ond, Practice Book § 1-8 provides for the rules to be
“interpreted liberally in any case where it shall be mani-



fest that a strict adherence to them will work surprise
or injustice.” It would be highly unjust for a case to die
on summary judgment because the trial court, based
on an excessively narrow reading of the authentication
requirement, refused to consider evidence that, if true,
showed that one party to a contract was deprived of
the benefit of the bargain because she adhered to a
condition of the contract. Third, Connecticut courts
have a long-standing practice of accepting multiple
methods of authentication, which, for the reasons dis-
cussed herein, were satisfied in this case.

“The requirement of authentication as a condition
precedent to admissibility is satisfied by evidence suffi-
cient to support a finding that the offered evidence is
what its proponent claims it to be.” Conn. Code Evid.
§ 9-1 (a). “Authentication is . . . a necessary prelimi-
nary to the introduction of most writings in evidence

. . In general, a writing may be authenticated by
a number of methods, including direct testimony or
circumstantial evidence. . . . Both courts and com-
mentators have noted that the showing of authenticity
is not on a par with the more technical evidentiary rules
that govern admissibility, such as hearsay exceptions,
competency and privilege. . . . Rather, there need
only be a prima facie showing of authenticity to the
court. . . . Once a prima facie showing of authorship
is made to the court, the evidence, as long as it is
otherwise admissible, goes to the jury, which ultimately
will determine its authenticity. . . . The requirement
of authentication . . . is satisfied by evidence suffi-
cient to support a finding that the offered evidence is
what its proponent claims it to be.” (Internal quotation
marks omitted.) State v. Cooke, 89 Conn. App. 530, 548,
874 A.2d 805, cert. denied, 275 Conn. 911, 882 A.2d 677
(2005); see also Statev. Peay, 96 Conn. App. 421, 434-35,
900 A.2d 577, cert. denied, 280 Conn. 909, 908 A.2d
541 (2006).

“Under Connecticut law and the Connecticut Code
of Evidence, a multitude of methods exist by which a
party can demonstrate the authentication of a docu-
ment, and no single method represents the exclusive
means of proving authenticity.” State v. Howell, 98
Conn. App. 369, 379-80, 908 A.2d 1145 (2006). In Howell,
this court held that the state’s introduction of an uncerti-
fied facsimile copy of a defendant’s previous conviction
was admissible when presented in opposition to a
motion to dismiss. Id. “At trial, alternate methods of
authentication existed, and the state was not limited
to authenticating the defendant’s 1995 conviction by
offering a certified copy. In any event, the state was
not required to have in its hands a certified copy of
the first conviction prior to trial. The facsimile copy
furnished the defendant with notice of the date of the
1995 conviction, prior to the trial on the part B informa-
tion, and, as a result, he was not prejudiced. We note
that, at trial, the state presented adequate evidence,



including certified copies of the defendant’s 1995 and
1999 convictions.” Id., 380. Similarly, in State v. John
L., 85 Conn. App. 291, 301-302, 856 A.2d 1032, cert.
denied, 272 Conn. 903, 863 A.2d 695 (2004), this court,
in holding that conclusive proof of authenticity was not
required, upheld the state’s introduction into evidence
of two letters drafted by a criminal defendant, but not
signed, on the basis of testimony during trial that they
had been found on his computer and contained informa-
tion that he would have written. “[T]he government
may authenticate a document solely through the use of
circumstantial evidence, including the document’s own
distinctive characteristics and the circumstances sur-
rounding its discovery.” (Internal quotation marks omit-
ted.) Id., 301. If an unauthenticated facsimile copy is
admissible to keep the state’s criminal prosecution alive
where a defendant’s liberty is at stake, then it follows
that a document produced by a party moving for sum-
mary judgment, with significant circumstantial evi-
dence of its authenticity and corroborative affidavits
already in the record, is admissible to keep a civil case
alive at least until the trier of fact can make a full
determination of that document’s authenticity at trial.

In this case, the circumstantial evidence for the
authenticity of the handwritten note had already been
admitted when the plaintiff sought to introduce the note
in her motion for permission to file a supplemental
memorandum of law. The deed was in the record. The
plaintiff had already filed affidavits before the disclo-
sure of the handwritten note, whose contents corrobo-
rated the contents of the handwritten note. The
handwritten note contained a signature purported to
be that of Chary Nash, which could be compared to
the signature on the deed. “It has long been the law
. . . that the trier of fact, whether judge or jury, may
compare a disputed writing with a specimen of known
authorship to determine the identity of the person.”
New Milford Savings Bank v. Jajer, Superior Court,
judicial district of Litchfield, Docket No. CV-92-0061073
(August 30, 2005). “Comparisons may be made by the
trier of fact, be it judge or jury, with or without the aid
of expert testimony.” C. Tait & E. Prescott, Connecticut
Evidence (4th Ed. 2008) § 9.6.3, p. 629. “The trier of
fact or an expert witness can authenticate a contested
item of evidence by comparing it with preauthenticated
specimens.” Conn. Code Evid. § 9-1, commentary (a)
(3). “It is undisputed that where an issue is raised
regarding the authenticity of a writing, proof of authen-
ticity may be made by a comparison of the disputed
writing with another writing, an exemplar, the authen-
ticity of which has been established. Shakro v. Haddad,
149 Conn. 160, 163, 177 A.2d 221 (1961); Tyler v. Todd,
36 Conn. 218, 222 (1869). . . . In general, a writing may
be authenticated by a number of methods, including
direct testimony, circumstantial evidence or proof of
custody.” (Citations omitted; internal quotation marks



omitted.) American Heritage Agency, Inc. v. Gelinas,
62 Conn. App. 711, 720, 774 A.2d 220, cert. denied, 257
Conn. 903, 777 A.2d 192 (2001).

Neither Farvell v. Twenty-First Century Ins. Co., 118
Conn. App. 757, 985 A.2d 1076 (2010), aff'd, 301 Conn.
657,21 A.3d 816 (2011), nor Fiorelli v. Gorski, 120 Conn.
App. 298, 991 A.2d 1105, cert. denied, 298 Conn. 933,
10 A.3d 517 (2010), both cited by the trial court in its
memorandum of decision rendering summary judgment
with respect to the evidence standard, were decided
on whether a document submitted in opposition to sum-
mary judgment was properly authenticated. The pri-
mary case cited by the majority regarding the
authentication requirement, New Haven v. Pantani, 89
Conn. App. 675, 874 A.2d 849 (2005), is also based on
dissimilar facts and circumstances. In that case, the
city of New Haven had moved for summary judgment
in an action to foreclose municipal tax liens, but had
failed to authenticate tax documents in its own posses-
sion that supported its motion and had not filed either
an original certificate of lien or a certified copy of it.
Id., 679. In other words, the party seeking summary
judgment offered unauthenticated copies of documents
from its own files, not documents produced by the other
side during discovery.

This case is notably different from those cited by the
trial court and the majority. In her proposed supplemen-
tal memorandum of law, the plaintiff described the con-
tents of the handwritten note, how the affidavits and the
deed already in the record corroborated those contents,
the existence of the grantor’s signature, the date on the
document and why the document was relevant to the
motions for summary judgment. Most significantly, the
circumstances under which the document was
obtained—through production by the opposing party
in response to a discovery request from the nonmoving
party—remove the concern about authenticity that
comes when a party produces documents from its own
files. Therefore, the circumstances here do not impli-
cate the concerns expressed by this court in Great
Country Bank v. Pastore, 241 Conn. 423, 436, 696 A.2d
1254 (1997), which is cited by the majority. Id. (summary
judgment procedure would be defeated if, without any
showing of evidence, case could be forced to trial by
mere assertion that issue exists). The plaintiff made
more than a “mere assertion that an issue exists” in
opposing summary judgment. In this case, an affidavit
attesting to the note’s authenticity was not necessary
because the evidence for authenticity was already in
the record. The plaintiff's proposed supplemental mem-
orandum of law, rather than being a lesser substitute
for documentation outside the pleadings of the note’s
authenticity, properly indicated to the court where in
the record such required documentation already
existed. After submitting the evidence of authenticity
and explaining the relevance of the evidence, the plain-



tiff was not also required to explicitly request that the
court consider it.

Furthermore, the court decided the motions for sum-
mary judgment at the same time as it denied the motion
to submit the supplemental memorandum of law. As a
result, despite making the required prima facie showing
of authenticity, the plaintiff was denied the opportunity
to submit whatever additional authentication the court
might require during trial or prior to the decision on
the motions for summary judgment.

v

“A judge’s function when considering a summary
judgment motion is not to cull out the weak cases from
the herd of lawsuits waiting to be tried; rather, only if
the case is dead on arrival, should the court take the
drastic step of administering the last rites by granting
summary judgment.” (Internal quotation marks omit-
ted.) Mott v. Wal-Mart Stores East, LP, supra, 139 Conn.
App. 631.

In this case, the plaintiff made a showing that there
was real doubt about the facts relevant to a proper
application of § 47-33a. Section 47-33a allows evidence
of a date for exercising the option as long as it was
contained in the original agreement—not only when it
was recorded with the deed. Parol evidence is accept-
able if it shows that such a date was a consistent addi-
tional term, whether agreed to orally or in writing, or
in this case, by both methods. Finally, a document’s
authenticity may be shown by many methods, not solely
by affidavits. In this case, there was an agreement on
the date for exercising the option, requested by the
grantor and memorialized in writing. The plaintiff hon-
ored that agreement. The trial court had evidence of
that agreement before it in the record. The trial court
also had documentation of the authenticity of that evi-
dence. Even without the handwritten note, evidence
from the plaintiff’s affidavits showed a genuine issue
of material fact. Based on a plenary review of the record,
I conclude that the trial court’s decision to render sum-
mary judgment was not legally or logically correct.’

In this case, the defendants submitted a copy of the
plaintiff’s complaint and exhibits, including the original
deed containing the option, in support of their motions
for summary judgment, relying on their incorrect inter-
pretation of § 47-33a to argue that because the deed
did not include the date, the eighteen month time limit
in the statute applied to extinguish the option. Because
that conclusion was incorrect, the defendants did not
meet their burden to establish that there was no genuine
issue of material fact. Despite significant doubt about
what the parties agreed to, the court prematurely pulled
the plug on this case. I would, therefore, reverse the

judgment and remand the case for trial.
I The note states in relevant part: “Chary deeded 31/2 acres to Franklin
for $1.00. Franklin & Carol Ann each to give Chary a gift of $3,000 (total



$6,000) in appreciation. Also Franklin has option to buy for $1.00 a remaining
461/2 acres if house is sold or when both Harold and Chary are dead.”

2 General Statutes § 47-33a provides: “(a) No interest in real property
existing under an executory agreement for the sale of real property or for
the sale of an interest in real property or under an option to purchase real
property shall survive longer than one year after the date provided in the
agreement for the performance of it or, if the date is not so provided, longer
than eighteen months after the date on which the agreement was executed,
unless the interest is extended as provided herein or unless action is com-
menced within the period to enforce the agreement and notice of lis pendens
is filed as directed by section 52-325.

“(b) The interest may be extended only by reexecution of the written
agreement or by execution of a new written agreement, provided the
agreement, whether reexecuted or newly executed, shall be recorded as
directed by sections 47-10 and 47-17. The period provided by this section
shall not otherwise be extended, whether because of death, disability or
absence from the state or for any other reason. Upon the expiration of an
interest the title to property affected by the interest shall not thereafter be
considered unmarketable because of the expired interest.

“(c) Nothing in this section shall be construed to limit or deny any legal
or equitable rights a party may have under the agreement except the right
to have the agreement specifically enforced.”

3 Because I conclude that the agreement between the parties provided a
date for exercising the option and the plaintiff acted both to exercise the
option and to seek specific performance within one year of that date, the
eighteen month time limit in § 47-33a did not apply. I agree, however, with
the majority that the facts in Texaco Refining & Marketing, Inc.v. Samowitz,
213 Conn. 676, 570 A.2d 170 (1990), and Battalino v. Van Patten, 100 Conn.
App. 155, 917 A.2d 595, cert. denied, 282 Conn. 924, 925 A.2d 1102 (2007),
are distinguishable in part from the facts here. Those cases concerned
whether, when an option agreement in a renewable lease does not contain
a date of performance, the default date of performance under § 47-33a is
the date that the agreement is executed or the date that the option is
exercised. As I note in footnote 7 of this dissenting opinion, however, Battal-
ino v. Van Patten is relevant because in that case, this court upheld the
use of extrinsic evidence of an unrecorded agreement to determine whether
an option had been extinguished under § 47-33a where the written lease
and any express extension periods had expired, the written lease did not
contain a trigger date and there was no finding of ambiguity.

‘1 note also that the statute of frauds does not bar evidence that the
parties agreed orally to a nonessential term as part of an agreement to
convey real estate. SS-1I, LLC v. Bridge Street Associates, 293 Conn. 287,
294,977 A.2d 189 (2009). “The governing legal principles are well established.
The statute of frauds requires that the essential terms and not every term
of a contract be set forth therein. . . . The essential provisions of a contract
are the purchase price, the parties, and the subject matter for sale.” (Citation
omitted; internal quotation marks omitted.) Id.

> The majority cites the following quotation from Trumbull v. Palmer,
104 Conn. App. 498, 509, 934 A.2d 323 (2007), cert. denied, 286 Conn. 905,
944 A.2d 981 (2008): “Our legislature has expressed a clear preference for
recording real property conveyances.” As authority for that statement, this
court in Trumbull cited General Statutes §§ 47-10 and 12-68. Section 47-10
provides explicitly that conveyances are still valid as between the grantor
and grantee even when they are not recorded. Section 12-68 gives a grantor
the right to double recovery of the tax paid when the grantor is assessed
property taxes because the grantee failed to record the conveyance. That
case, and both statutes, make clear that despite its preference for recording
conveyances to protect bona fide purchasers, the legislature has not
expressed a preference for allowing a grantor or grantee to escape its
obligations under a real estate contract because the contract, or part of it,
was not recorded.

% General Statutes § 47-31 (a) provides: “An action may be brought by any
person claiming title to, or any interest in, real or personal property, or
both, against any person who may claim to own the property, or any part
of it, or to have any estate in it, either in fee, for years, for life or in
reversion or remainder, or to have any interest in the property, or any lien
or encumbrance on it, adverse to the plaintiff, or against any person in
whom the land records disclose any interest, lien, claim or title conflicting
with the plaintiff’s claim, title or interest, for the purpose of determining
such adverse estate, interest or claim, and to clear up all doubts and disputes



and to quiet and settle the title to the property. Such action may be brought
whether or not the plaintiff is entitled to the immediate or exclusive posses-
sion of the property.”

"1 disagree with the majority’s conclusion that the plaintiff did not raise
this issue in her brief, and that therefore, this court may not consider it.
First, the defendants’ brief discussed at length whether the fact that a
contract is unambiguous on its face means that § 47-33a precludes the use
of extrinsic evidence to supplement that contract and asserted that the
plaintiff’s position “belies . . . black letter contract law . . . .” In her brief,
the plaintiff addresses the role of the parties’ intent, citing case law that
discusses the role of parol evidence in determining whether specific perfor-
mance is appropriate. In her reply brief, the plaintiff explicitly addresses
an issue raised in the defendants’ brief—that the plaintiff was “attempting
to vary the clear terms of the 1977 option”—Dby citing to the same case law
involving the application of § 47-33a, in which this court held that parol
evidence is allowed to show consistent additional terms even when contracts
are integrated, and that courts may consider such parol evidence in deciding
whether awarding specific performance would be equitable under the cir-
cumstances. See Battalino v. Van Patten, 100 Conn. App. 155, 168, 917 A.2d
595, cert. denied, 282 Conn. 924, 925 A.2d 1102 (2007). The defendants’ brief
also recites the circumstances of Battalino, in which this court allowed
parol evidence of an unrecorded lease extension agreement to determine
the trigger date for applying § 47-33a, where parol evidence showed that a
valid lease was a condition for exercising the option to purchase and that
the option survived after the lease extension terms specified in the lease,
despite the fact that the recorded lease provided for any possible lease
extensions to expire five years before the grantee sought to exercise the
option. Id., 166-68. I note also that our plenary review of the summary
judgment requires us to interpret and apply contract law, including the
relevant sections of the Restatement (Second) of Contracts, to the parties’
agreement to determine whether there is a genuine issue of material fact
about what the agreement provided.

8 The majority concludes that the trial court’s decision to exclude evidence
of consistent additional terms is subject to review for abuse of discretion.
In Mott v. Wal-Mart Stores East, LP, supra, 139 Conn. App. 625, however,
this court, reviewing a decision to render summary judgment, conducted a
plenary review of the entire record, including evidence submitted both
to support and to oppose summary judgment, to conclude that summary
judgment was not appropriate, and did not apply the narrower standard of
abuse of discretion. See also Doyle v. Kamm, 133 Conn. App. 25, 39, 35
A.3d 308 (2012) (when court’s evidentiary decision is based on interpretation
of Connecticut Code of Evidence, standard of review is plenary). Neverthe-
less, even subject to review for abuse of discretion, the decision to exclude
highly relevant evidence based on an overly narrow reading of the authentica-
tion requirements in Practice Book § 17-45 does constitute an abuse of
discretion when viewed in light of the long-standing practice of limiting
summary judgment to cases where there can be no doubt about what the
truth is, as well as the command of Practice Book § 1-8 to interpret the
rules liberally to advance justice. I emphasize this point only to clarify the
legal standard and its implications and not to criticize the trial court, whose
conclusions about § 47-33a and the admissibility of parol evidence would
have understandably, although incorrectly, rendered the affidavits and the
handwritten note irrelevant.




