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13 Syllabus14

15 Convicted, after a jury trial, of the crime of operating a motor vehicle

16 while under the influence of intoxicating liquor or drugs as a third time

17 offender, and, after a court trial, of the infraction of operating a motor

18 vehicle without a license, the defendant appealed to this court. Held:

19 1. The defendant could not prevail on her claim that the trial court improperly

20 excluded evidence that she had offered to take a blood test in lieu of

21 a Breathalyzer test and gave the jury a limiting instruction that it could

22 not consider her offer to take a blood test as relevant to any issue in

23 the case:

24 a. There was no merit to the defendant’s claim that the trial court

25 improperly excluded evidence regarding her purported offer to take a

26 blood test, as the state, during its direct examination of D, the state

27 trooper who arrested and processed the defendant, elicited the very

28 testimony that the defendant asserted was improperly excluded and the

29 defendant, thereafter, did not attempt to question D about this or to

30 offer any other evidence of her purported offer to take a blood test.

31 b. Even if this court assumed that the trial court’s limiting instruction

32 concerning the relevancy of the defendant’s purported offer to take a

33 blood test was improper, there was no reasonable possibility that the

34 jury was misled: although the defendant correctly argued that evidence

35 of an offer to take a blood test instead of a Breathalyzer test may be

36 relevant to rebut the inference of guilt permitted under the applicable

37 statute (§ 14-227a (e)) when a defendant refuses to take the specific

38 chemical test chosen by a police officer, in this case, there was no

39 evidence that the defendant offered to take a blood test, and, therefore,

40 an instruction that the jury could consider the defendant’s consent to

41 a blood test would have confused the jury; moreover, the state presented

42 overwhelming evidence of the defendant’s guilt, independent of her

43 refusal to take a Breathalyzer test.

44 2. The defendant’s claim that the trial court improperly denied her request

45 to charge the jury on field sobriety acts, which provided that the jurors

46 should use their common experience to evaluate whether she had been

47 impaired and that the words used by the state’s witnesses to describe

48 field sobriety tests do not indicate that such tests are scientific, was

49 unavailing; there was no reasonable possibility that the jury was misled

50 by that court’s refusal to adopt the defendant’s requested instruction,

51 as the court’s instruction to the jurors that they must consider all the

52 evidence in light of reason, experience and common sense sufficiently

53 conveyed the defendant’s proposed instruction, and, in this context, the

54 terms used by the state’s witnesses were simply descriptive and did not

55 automatically imply that the topic was scientific in nature.56

57 Argued October 19, 2020—officially released January 26, 202158

59 Procedural History6061

62 Two part substitute information charging the defen-

63 dant, in the first part, with the crime of operating a

64 motor vehicle while under the influence of intoxicating

65 liquor or drugs and with the infraction of operating a

66 motor vehicle without a license, and, in the second part,

67 with having previously been convicted of operating a

68 motor vehicle while under the influence of intoxicat-

69 ing liquor or drugs, brought to the Superior Court in the

70 judicial district of Windham, geographical area number

71 eleven, where the charge of operating a motor vehicle

72 while under the influence of intoxicating liquor or drugs



73 was tried to the jury before Newson, J.; verdict of guilty;

74 thereafter, the charge of operating a motor vehicle with-

75 out a license was tried to the court, Newson, J.; finding

76 of guilty; subsequently, the defendant was presented to

77 the court, Newson, J., on a conditional plea of nolo

78 contendere to the second part of the information; judg-

79 ment of guilty in accordance with the verdict, the find-

80 ing and the plea, from which the defendant appealed

81 to this court. Affirmed.82
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91 Opinion92

93 BRIGHT, C. J. The defendant, Julie A. Ferrazzano-

94 Mazza, appeals from the judgment of conviction of

95 operating a motor vehicle while under the influence

96 of intoxicating liquor or drugs in violation of General

97 Statutes § 14-227a (a), which was tried to a jury, and

98 operating a motor vehicle without a license in violation

99 of General Statutes § 14-36 (a), which was tried to the

100 court. The defendant also pleaded nolo contendere to

101 being a third time offender in violation of § 14-227a (g)

102 (3). On appeal, the defendant claims that the court

103 improperly (1) excluded evidence that she had offered

104 to take a blood test in lieu of a Breathalyzer test and

105 delivered to the jury a limiting instruction on the use

106 of such evidence, and (2) denied her request to instruct

107 the jury that field sobriety tests are not based on sci-

108 ence. We affirm the judgment of the trial court.

109 The jury reasonably could have found the following

110 relevant facts. On December 22, 2016, after leaving work

111 in Vernon at approximately 7 p.m., a motorist, John

112 LaBossiere, came upon the defendant’s pickup truck, a

113 2014 silver Dodge Ram (truck), stopped in the middle of

114 the road on Route 44 in or near Willington. As LaBossiere

115 approached the truck, it sped off. LaBossiere continued

116 behind the truck, driving through a few towns before

117 reaching Pomfret. He witnessed the truck swerving from

118 side to side, repeatedly going over the yellow line and

119 across the white fog line, seemingly overcompensat-

120 ing for its movements. He also observed that the defen-

121 dant, who was alone in the truck, was having difficulty

122 maintaining the truck at a consistent speed. LaBossiere

123 became concerned and telephoned 911 as he followed

124 behind the truck. He provided the 911 dispatcher with

125 a description of the truck, including the license plate

126 number, as he followed behind it for several more miles.

127 LaBossiere, thereafter, lost sight of the truck as it sped

128 away.

129 Shortly thereafter, LaBossiere entered Killingly and,

130 as he came upon the intersection of Route 101 and

131 Maple Street, where the Four G’s restaurant is located,

132 he saw the truck in the parking lot of the restaurant,

133 positioned at an odd angle rather than in a designated

134 parking space. He noticed that the driver’s side door

135 of the truck was open, that the defendant was outside

136 of the truck, and that she was staggering. LaBossiere

137 proceeded to turn right onto Maple Street, and he went

138 about his business.

139 Just after 8 p.m., Bruce Taylor, a sergeant with the

140 state police, who had received a certificate from the

141 police academy for having completed a forty hour

142 course on identifying and addressing driving while

143 intoxicated offenses, observed the defendant’s truck,

144 which then was stopped facing the median between

145 Route 6 and South Main Street in Brooklyn, approxi-



146 mately three and one-quarter miles from the Four G’s

147 restaurant. The truck was blocking the connector in

148 such a way that no vehicles could get by it, and neither

149 its emergency flashers nor its headlights were illu-

150 minated. Initially, Taylor thought that the truck might

151 have been involved in a motor vehicle accident. He acti-

152 vated the emergency lights of his police vehicle, and he

153 approached the driver’s side of the truck. The defendant

154 exited the truck, and Taylor thought that she appeared

155 to be unsteady on her feet. When Taylor approached

156 her, he could smell alcohol on her breath, which was

157 more pronounced when she spoke to him. Her ‘‘manner-

158 isms . . . [were] sluggish . . . she was very slouched

159 over, she spoke in . . . a thick tongue manner, [and]

160 her eyes were glassy . . . .’’ She kept rambling and

161 told Taylor that she had run out of gas and that a good

162 Samaritan had gone to get some for her.1

163 Taylor requested the defendant’s license, registration,

164 and insurance card, which the defendant was unable to

165 produce at that time,2 and he removed the keys from

166 the ignition of the truck. Taylor then called in the license

167 plate number of the truck. He also requested backup

168 from Trooper Jason Deojay, who, at that time, was work-

169 ing pursuant to a grant investigating driving while intox-

170 icated cases, so that Deojay could perform the neces-

171 sary testing of the defendant. Trooper Matthew Siart

172 also arrived on the scene. Taylor asked Siart to stand

173 near the truck because he did not want the defendant,

174 who was then seated in the truck, to exit the truck and

175 fall into traffic. When Deojay arrived, Taylor relayed rel-

176 evant information to him, including his suspicion that

177 the defendant was ‘‘under the influence.’’

178 Deojay, who was aware of LaBossiere’s 911 call,

179 noticed the defendant’s truck parked ‘‘somewhat diag-

180 onal with the driver’s side rear tire partially flat, nearly

181 flat, some minor damage to the driver’s side, and then

182 the driver’s side door was open with a female seated

183 in the driver’s seat.’’ When he approached the defen-

184 dant, he noticed that ‘‘she had glassy eyes, slightly . . .

185 slurred speech, and the odor of the alcoholic beverage

186 coming from her breath as she spoke.’’ Deojay acknowl-

187 edged that these were indicators of an impaired driver.

188 Deojay asked the defendant from where she was coming

189 and to where she was going, and she responded that

190 she was coming from a restaurant and going to a gas

191 station. He asked her if she had consumed any alcoholic

192 beverages, and she said no. Deojay then asked the defen-

193 dant to step away from the truck in order to perform

194 some field sobriety tests. Deojay administered the hori-

195 zontal gaze nystagmus test, the walk and turn test, and

196 the one leg stand test.

197 As he administered each test, Deojay asked the defen-

198 dant whether she had any medical conditions that could

199 interfere with her performance, to which she responded

200 in the negative.3 When he administered the horizontal



201 gaze nystagmus test, Deojay noticed nystagmus, which

202 is an involuntary movement of the eye, at three posi-

203 tions in each eye. Out of the six possible clues that indi-

204 cate intoxication in this test, the defendant had all six.

205 When administering the walk and turn test, the defen-

206 dant swayed, did not follow directions, and had to stop

207 in order to steady herself. Out of eight possible clues that

208 indicate intoxication in this test, the defendant had five.

209 Finally, when Deojay administered the one leg stand test,

210 the defendant swayed and raised her arms in an attempt

211 to maintain her balance. She also put down her foot more

212 than three times in fewer than ten seconds. Deojay saw

213 three out of a possible four clues of intoxication dur-

214 ing that test. On the basis of the totality of the circum-

215 stances, including the defendant’s performance on all

216 three tests, her ‘‘glassy eyes, the slightly slurred speech,

217 [and] the odor of the alcoholic beverage on her breath,’’

218 Deojay determined that the defendant was intoxicated,

219 and he placed her under arrest.

220 After arriving at the state police barracks, Deojay took

221 the defendant to the processing room, where Trooper

222 Donna Bimonte4 searched her. A silent video recorded

223 the events that took place in the processing room. At

224 8:40 p.m., Deojay, in the presence of Bimonte, advised

225 the defendant of her rights by reading her a preprinted

226 notice of rights form, which Deojay and the defendant

227 then signed. Deojay then prepared a postarrest inter-

228 view form, documenting the defendant’s responses to

229 various questions. In response to a question asking

230 whether she was ill, the defendant stated that she had

231 undergone surgery three days earlier, but she did not

232 elaborate.5 She also stated that she was not taking any

233 medication. Deojay also read the implied consent advi-

234 sory contained on the postarrest interview form and

235 notified the defendant that he would be requesting that

236 she submit to either a blood, Breathalyzer, or urine test,

237 as determined by him, and that, if he requested that

238 she take a blood test, she could refuse to submit to

239 that test and, instead, could opt to take a Breathalyzer

240 or urine test. Deojay afforded the defendant an oppor-

241 tunity to telephone an attorney or a family member,

242 but the defendant did not attempt to contact anyone

243 at that time. Deojay thereafter told the defendant that

244 he wanted her to take a Breathalyzer test. The defendant

245 refused. When he testified before the jury, Deojay had

246 no recollection of whether the defendant had requested

247 to take a blood test, and he stated that he had reviewed

248 the video from the processing room and that the defen-

249 dant had held up her arms. He was certain, however,

250 that she had refused to take a Breathalyzer test.

251 Trooper Bimonte had remained in the processing

252 room and was present when the defendant refused to

253 take a Breathalyzer test, and Bimonte acknowledged

254 this refusal on a computerized form. Bimonte also

255 observed that the defendant had a strong smell of alco-

256 hol coming from her person as she spoke and that she



257 ‘‘was somewhat disheveled with makeup on her face

258 and very fidgety as she sat talking, moved her legs a

259 lot, used her hands a lot, just—and very, very talka-

260 tive during the whole process . . . [exhibiting a] flight

261 of ideas, rambling on about different subjects.’’ In

262 Bimonte’s opinion, after ‘‘thirteen years of nursing . . .

263 three years being a state trooper, working at detox

264 programs, [and] working in the prison system,’’ the

265 defendant was ‘‘impaired.’’ As Deojay was bringing the

266 defendant to the lockup, the defendant changed her mind

267 about making a telephone call, and Deojay brought her

268 back into the processing room and, as the defendant

269 held the receiver, he ‘‘dialed’’ the telephone numbers

270 given to him by the defendant, but she was unsuccessful

271 in reaching anyone.

272 The state charged the defendant with operating a motor

273 vehicle while under the influence of intoxicating liquor

274 or drugs, and the jury found her guilty of that charge. In

275 a part B information, the state charged the defendant

276 with being a third time offender, and the defendant

277 pleaded nolo contendere to that charge. The state also

278 charged the defendant with operating a motor vehicle

279 without a license, and the court, after finding the defen-

280 dant guilty, granted an unconditional discharge on that

281 charge. The court sentenced the defendant to a term

282 of three years incarceration, execution suspended after

283 twenty-eight months, with three years of probation and

284 100 hours of community service on the charge of

285 operating a motor vehicle while under the influence of

286 intoxicating liquor as a third time offender. This appeal

287 followed.

288 I

289 The defendant first raises an evidentiary claim that

290 the court improperly excluded evidence that she had

291 offered to take a blood test in lieu of a Breathalyzer test

292 and improperly gave a limiting instruction to the jury

293 that it could not consider the defendant’s offer to take

294 a blood test as relevant to any issue in the case.6 The

295 defendant argues that the evidence that she was willing

296 to take a blood test ‘‘was relevant to two issues in the

297 proceedings: (1) whether [she] had, in fact, refused to

298 take a Breathalyzer test, and (2) whether [her] refusal

299 to take a Breathalyzer test supported an inference that

300 [she] had operated a motor vehicle while under the influ-

301 ence of alcohol.’’ We conclude that the state, on direct

302 examination of Deojay, elicited the very testimony that

303 the defendant claims the court improperly excluded

304 and that there is no reasonable possibility that the jury

305 was misled by the court’s limiting instruction.

306 The following additional facts inform our review.

307 Prior to her trial, the defendant filed a motion in limine

308 seeking to preclude evidence that she had refused to

309 submit to a Breathalyzer test following her arrest. The

310 defendant argued that the evidence should be excluded

311 because Deojay, before asking her to take the Breatha-



312 lyzer test, had not afforded her an adequate opportunity

313 to contact an attorney.7 During Deojay’s testimony at

314 the hearing, he was asked to narrate the silent video

315 that had captured what had occurred in the processing

316 room when the defendant was arrested, which he did.

317 He acknowledged that the defendant had made many

318 gestures and movements on the video, but he could not

319 recall what she was saying. Deojay testified that once

320 he told the defendant that he had chosen to administer

321 a Breathalyzer test, she stated that she would not take

322 it. Deojay also stated that the defendant had informed

323 him earlier, while in the police cruiser, that she would

324 not take any test. Deojay also stated that the defendant

325 had not offered to take a blood test.

326 Defense counsel asked Deojay what procedure he

327 undertook when someone volunteered to take a differ-

328 ent test. The state objected to the question on relevance

329 grounds, and the court sustained the objection, noting

330 that the sole issue raised by the defendant in her motion

331 was whether Deojay had afforded her an adequate

332 opportunity to consult with an attorney before she

333 refused to take the Breathalyzer test. The court subse-

334 quently denied the motion in limine.

335 On the first day of the trial, the state requested that

336 the court preclude defense counsel from asking Deojay

337 whether the defendant had offered to take a blood test.

338 The state argued that, because § 14-227a (e) authorizes

339 a police officer to choose the specific test to administer

340 and gives no choice to an arrestee when the officer

341 chooses a Breathalyzer test, defense counsel should be

342 precluded from asking whether the defendant had

343 offered to take a blood test. Defense counsel argued

344 that she had a right to inquire as to what had happened

345 on the night of the defendant’s arrest and that the ques-

346 tion of whether the defendant had refused to submit to

347 a test was a question in the case. The court stated that,

348 because the statute does not give the defendant the

349 right to choose which test to take, whether she offered

350 to take a different test likely was irrelevant. Defense

351 counsel argued, among other things, that the issue was

352 relevant. The court, thereafter, ruled that defense coun-

353 sel could ask Deojay whether the defendant had offered

354 to take any other tests. The court explained that it would

355 not allow ‘‘any argument made to the jury to the specif-

356 ics of if she wasn’t drunk, she wouldn’t have offered

357 to provide this other test . . . .’’ Defense counsel

358 responded, ‘‘I understand that. I have no plan to make

359 such an argument, Your Honor.’’

360 The next morning, the court indicated that it had

361 reconsidered its prior ruling on whether defense coun-

362 sel could ask Deojay whether he recalled the defendant

363 asking to take a blood test. The court stated that defense

364 counsel could question Deojay on this topic out of the

365 presence of the jury, and, depending on Deojay’s

366 answers, the court might permit such questioning



367 before the jury.

368 Thereafter, during direct examination of Deojay by

369 the state before the jury, and before defense counsel

370 conducted any questioning of Deojay outside the pres-

371 ence of the jury, the following colloquy occurred:

372 ‘‘Q. Okay. And—and you mentioned, although it’s

373 entirely your choice, but there are two other ways that

374 a blood alcohol concentration can be obtained: blood

375 and urine?

376 ‘‘A. Yes.

377 ‘‘Q. Okay. And did the defendant indicate that she

378 would submit to either of those tests?

379 ‘‘A. I don’t remember. But since I had an opportunity

380 to review the video, she raised her arms in this motion,

381 so it’s possible that [she] might [have] asked for a

382 breath—a blood test, but I don’t remember.

383 ‘‘Q. Okay. So you have no—no recollection of her

384 asking for a blood test?

385 ‘‘A. No.

386 ‘‘Q. Okay. And—and have you, in your experience,

387 had people when you’ve told them you—you are offer-

388 ing them to take a breath test offer to take a blood

389 test instead?

390 ‘‘A. I have.

391 ‘‘Q. And what is your experience with that?

392 ‘‘A. There’s a lot of factors that go [into it]. For a

393 blood test to be achieved, I have to transport the person

394 to the hospital where there’s a nurse on—or phleboto-

395 mist who can draw blood. We are not allowed to.

396 ‘‘Q. Okay.

397 ‘‘A. So it takes a—a lot of time to—to go there, then

398 you gotta have the availability of a nurse; if there’s an

399 emergency in the emergency room where they’re

400 attending to, then they’re not available. And she also

401 has the option at that point, the defendant, to refuse.

402 And normally it’s just a delaying tactic that they use to

403 prevent—cause I—I have a two hour window and—to

404 get the test in, so time is of the essence.’’

405 The court then excused the jury and questioned the

406 state as to why it had inquired into an area to which it

407 had objected and on which the court had ruled that

408 such questioning would first be conducted outside the

409 presence of the jury. The state told the court that, subse-

410 quent to its ruling, Deojay had informed the state that,

411 after reviewing the silent video, although he was certain

412 that the defendant had refused the Breathalyzer test,

413 he no longer was certain that the defendant had not

414 offered to take a blood test. The state further explained

415 that it had disclosed Deojay’s change in recollection to

416 the defense and that the state had decided to pursue the



417 topic on direct examination, rather than wait for the defen-

418 dant to do so during cross-examination.

419 The court responded: ‘‘I mean, you’re into it now, so

420 I—I don’t know [how] we can take it back, but it’s not

421 really relevant for the jury. I mean, I’m giving [it] an

422 instruction that says, the fact that there’s some other

423 test out there in the world is not relevant.’’

424 Defense counsel argued that Deojay’s testimony was

425 before the jury and that she should be able to argue

426 that the defendant might have offered to take an alter-

427 native test. The court reiterated that it was going to

428 instruct the jury that the defendant did not have the

429 option to choose which test to take and that the question

430 before the jury was whether the defendant had refused

431 to take the Breathalyzer test that had been chosen by

432 Deojay. Defense counsel told the court the defendant

433 was not contesting the fact that she had refused to take

434 a Breathalyzer test, and she explained: ‘‘I understand

435 that, Your Honor, and I understand that Your Honor [is

436 going to] give that instruction. That’s pursuant to the

437 standard criminal jury instructions. The—the point I’m

438 raising is that there has just been testimony that there

439 may have been an offer to take another test. I do intend

440 to argue that fact to the jury. That it’s now in evidence.

441 . . . That’s fair argument.’’ The court responded: ‘‘We’ll

442 deal with it,’’ and then reiterated that the statute does

443 not give the defendant the right to choose the test but

444 that the choice falls to the officer.

445 The court then recalled the jury and offered the fol-

446 lowing limiting instruction: ‘‘All right. Ladies and gentle-

447 men, before we get started again, the court’s [just going

448 to] advise you, you heard some—just heard some testi-

449 mony about the possibility that there may be some other

450 test available other than the breath test and where and

451 how and when those tests may be conducted. That was

452 provided for background and informational purpose

453 only.

454 ‘‘You will get an instruction at the end of the trial

455 that in an operating under the influence case if there

456 is a claim that there is a refusal to take a test, the jury’s

457 only consideration is whether or not the test that was

458 offered by the police officer was refused by the defen-

459 dant, not whether there was an offer to take some other

460 test or whether there was an availability of some other

461 test.

462 ‘‘So, in considering this evidence to the extent that

463 it’s relevant—and, again, the background and informa-

464 tion is not—your only consideration will be when I

465 instruct you at the end is whether or not the defendant,

466 if you find, if you find, and that’s your job, that there

467 was in fact a refusal, whether or not the defendant

468 refused the test that the officer chose. So, I’ll allow you

469 to continue. But I’ll reinstruct you at the end of the trial.’’

470 Later, still during its direct examination of Deojay,



471 the state presented a copy of the silent video, which

472 Deojay narrated for the jury. During one point in the

473 video, Deojay stated that he had just advised the defen-

474 dant of her right to contact an attorney and requested

475 that she take a Breathalyzer test, which she refused.

476 When defense counsel cross-examined Deojay, Deojay

477 again stated that the defendant had refused to take a

478 Breathalyzer test. Defense counsel did not attempt to

479 ask Deojay any questions about whether the defendant

480 had offered to take any other test.

481 During defense counsel’s closing argument, she sug-

482 gested that the jury should discount the defendant’s

483 refusal to take the Breathalyzer test because the jury

484 could find that Deojay had not afforded the defendant

485 a reasonable opportunity to contact an attorney before

486 he asked her to take the test. Specifically, she argued:

487 ‘‘Trooper Deojay told you this, he reads the line from

488 the form, I’m now giving you a reasonable opportunity

489 to contact an attorney. And he said there was a phone

490 on the desk. She could have called whoever she wanted

491 to. She could have called 411. 411 from a police station?

492 To me, that’s incredible. He never instructed her that

493 she could dial 411; but he did testify that even if she

494 dialed 411, she would have to know the name of the

495 person that she was calling. Is that reasonable? Is that

496 a reasonable opportunity to contact an attorney? Did

497 she have a fair shot at that? That’s for you to decide.’’

498 She further argued: ‘‘And we have the booking video,

499 we have the recording of what actually transpired. . . .

500 All throughout the booking process you see [the defen-

501 dant] engaging in conversation with both Trooper

502 Bimonte and Trooper Deojay. She’s asking questions,

503 she’s engaged, she looks like she’s gesturing. They can’t

504 tell you what she was saying; no one remembers any-

505 thing, nothing.

506 ‘‘That’s the evidence. That’s the evidence that the

507 state wants you to draw this conclusion that she must

508 have been drinking. That’s what explains her animated

509 speech. That’s what explains her refusal to take a test.

510 There’s a perfectly plausible other explanation for her

511 decision not to take this breath test, if you decide that

512 that was actually a legitimate refusal.’’

513 Defense counsel then argued: ‘‘The situation is she

514 ran outta gas, she then was asked by a bunch of troopers

515 to do a bunch of very awkward tests even though she’s

516 telling them the whole time, I just need to get to the

517 gas station. It’s just right around the corner. That’s—

518 that’s it. It just died.

519 ‘‘She tells them, I’ve had surgery. I haven’t had any-

520 thing to drink. I’m just trying to get to the gas station.

521 No, no, no, no more of that, just get into the instructional

522 position. I’m gonna do this eye test for you. I want you

523 to walk in a straight line back and forth to me. I want

524 you to stand on one leg. I want you to pat your head and



525 rub your stomach. They didn’t ask her to do that, but

526 that’s the impression that she’s left with. So she com-

527 plies, she does everything they ask.

528 ‘‘They ask her questions, she answers; they ask her

529 to do things, she does [them]. At the end of the day,

530 they arrest her anyway. They take her back to the sta-

531 tion. You’ve seen the video. She’s talking to them. She

532 looks like she’s pleading with them. They ask her to

533 take another test, no. No. That’s fair. Why would she

534 continue to cooperate? Why would she? Where has it

535 gotten her up until that point that night? Where had it

536 gotten her? She had done everything they asked. They’re

537 asking one more thing of her. That’s it. She’s had enough.

538 It’s a righteous refusal, if you find that it actually hap-

539 pened that way.’’

540 After the parties had concluded their closing argu-

541 ments, the trial court delivered its final charge to the

542 jury. Regarding the defendant’s refusal to take a Breath-

543 alyzer test, the court instructed: ‘‘In the present case,

544 there was evidence of the defendant’s refusal to submit

545 to specifically a breath test. If you find that the defen-

546 dant did refuse to submit to such test, you may make

547 any inference that follows from that fact that you

548 find reasonable.

549 ‘‘Under our law, in the circumstances of this case, the

550 defendant is deemed to have given an implied consent

551 to the taking of a breath test, urine test, or other test

552 at the option of the police officer. Again, the selection

553 of the type of test is for the officer to make. Here, there

554 is evidence that the officer selected a breath test. The

555 issue, then, is not whether the defendant refused any

556 and all test[s], but whether she refused the selected test.

557 ‘‘The word ‘refuse’ is defined as showing or express-

558 ing unwillingness to do or comply with. Here, it means

559 to show [or] express an unwillingness to do or comply

560 with the directive of the officer to take a particular . . .

561 test. Now whether the defendant refused the breath test

562 remains a question of fact for you to decide. You also

563 heard evidence about the possibility of other chemical

564 tests being available in addition to the Breathalyzer test

565 or that the defendant may have offered to take another

566 type of test.

567 ‘‘As I have instructed you during the trial, the availability

568 of some other test or the defendant’s offer to take some

569 other test is irrelevant and you shall not consider it.

570 Your only relevant consideration in determining whether

571 you believe there was a refusal is whether the officer

572 requested the defendant to take a particular chemical

573 test and whether the defendant refused to take that

574 particular test.’’

575 A

576 We begin with the defendant’s claim that the court

577 improperly excluded evidence that she had offered to

578 take a blood test in lieu of a Breathalyzer test. We con-



579 clude that the state, on direct examination of Deojay,

580 elicited the testimony, which was equivocal, that the

581 defendant claims the court improperly excluded and

582 that the defendant, thereafter, neither attempted to

583 question Deojay about this, nor offered any other evi-

584 dence of her purported offer to take a blood test.

585 ‘‘Our standard of review for evidentiary claims is well

586 settled. To the extent [that] a trial court’s admission of

587 evidence is based on an interpretation of the Code of

588 Evidence, our standard of review is plenary. . . . We

589 review the trial court’s decision to admit [or to exclude]

590 evidence, if premised on a correct view of the law,

591 however, for an abuse of discretion. . . . The trial

592 court has wide discretion to determine the relevancy of

593 evidence and the scope of cross-examination.’’ (Internal

594 quotation marks omitted.) State v. Taupier, 330 Conn.

595 149, 181, 193 A.3d 1 (2018), cert. denied, 586 U.S. 1148,

596 139 S. Ct. 1188, 203 L. Ed. 2d 202 (2019).

597 Before Deojay took the witness stand to testify, the

598 court told defense counsel that she would have to ques-

599 tion Deojay out of the presence of the jury about

600 whether the defendant had offered to take a blood test

601 and that the court would rule on the propriety of such

602 questioning at that time. Unbeknownst to the court, the

603 state, having just learned that Deojay no longer was cer-

604 tain that the defendant had not offered to take a blood

605 test, disclosed this information to the defendant, and,

606 during its direct examination of Deojay, questioned him

607 about it. Although the court was not pleased about the

608 manner in which such questioning had taken place in

609 light of its earlier ruling that such questioning initially

610 would have to take place out of the presence of the jury,

611 it did not strike the testimony, but it did offer a limiting

612 instruction to the jury, to which defense counsel offered

613 no objection and specifically stated that such an instruc-

614 tion was part of the standard jury instructions.

615 After the state had opened the door to this issue,

616 defense counsel, when she cross-examined Deojay, did

617 not attempt to elicit additional testimony about this

618 issue—either out of the presence of the jury, in accor-

619 dance with the court’s earlier ruling, or in its presence—

620 and there is no indication in the record that the court

621 prohibited her from doing so. As a matter of fact, when

622 defense counsel told the court that she intended to

623 argue this point to the jury, the court responded, ‘‘We’ll

624 deal with it . . . .’’ Defense counsel, however, did not

625 raise this issue again, either through witness testimony

626 or during closing argument. On the basis of the forego-

627 ing, we conclude that the defendant’s claim that the court

628 improperly excluded evidence regarding her purported

629 offer to take a blood test is without merit.

630 B

631 We next consider whether the court improperly

632 instructed the jury that it could not consider the possi-



633 bility that the defendant may have offered to take a blood

634 test as relevant to any issue in the case. The defendant

635 argues that the instruction was improper because ‘‘[t]he

636 evidence was relevant to two issues in the proceedings:

637 (1) whether the defendant had, in fact, refused to take

638 a Breathalyzer test, and (2) whether the defendant’s

639 refusal to take a Breathalyzer test supported an infer-

640 ence that the defendant had operated a motor vehicle

641 while under the influence of alcohol.’’ We conclude that,

642 even if we were to assume some impropriety in the court’s

643 instruction, it is not reasonably possible that the jury

644 was misled.

645 We begin with the well established standard of review

646 governing the defendant’s challenge to the court’s jury

647 instruction. ‘‘Our review of the defendant’s claim

648 requires that we examine the [trial] court’s entire charge

649 to determine whether it is reasonably possible that the

650 jury could have been misled . . . . As long as [the

651 instructions] are correct in law, adapted to the issues

652 and sufficient for the guidance of the jury . . . we will

653 not view the instructions as improper. . . . Addition-

654 ally, we have noted that [a]n [impropriety] in instruc-

655 tions in a criminal case is reversible . . . when it is

656 shown that it is reasonably possible for [improprieties]

657 of constitutional dimension or reasonably probable for

658 nonconstitutional [improprieties] that the jury [was]

659 misled.’’ (Internal quotation marks omitted.) State v.

660 Edwards, 334 Conn. 688, 716–17, 224 A.3d 504 (2020).

661 ‘‘It is well established that when a challenge to a jury

662 instruction is not of constitutional magnitude . . . the

663 charge to the jury is to be considered in its entirety,

664 read as a whole, and judged by its total effect rather

665 than by its individual component parts. . . . [T]he test

666 of a court’s charge is not whether it is as accurate upon

667 legal principles as the opinions of a court of last resort

668 but whether it fairly presents the case to the jury in such

669 a way that injustice is not done to either party under

670 the established rules of law. . . . As long as [the

671 instructions] are correct in law, adapted to the issues

672 and sufficient for the guidance of the jury . . . we will

673 not view the instructions as improper.’’ (Internal quota-

674 tion marks omitted.) State v. Seekins, 123 Conn. App.

675 220, 227, 1 A.3d 1089, cert. denied, 298 Conn. 927, 5

676 A.3d 487 (2010).

677 Section 14-227a (e) provides: ‘‘In any criminal prose-

678 cution for a violation of subsection (a) of this section,

679 evidence that the defendant refused to submit to a

680 blood, breath or urine test requested in accordance

681 with section 14-227b8 shall be admissible provided the

682 requirements of subsection (b) of said section have

683 been satisfied. If a case involving a violation of subsec-

684 tion (a) of this section is tried to a jury, the court shall

685 instruct the jury as to any inference that may or may

686 not be drawn from the defendant’s refusal to submit to

687 a blood, breath or urine test.’’ (Footnote added.)



688 It is significant when a defendant refuses to take a

689 Breathalyzer test as chosen by the officer. The trier of

690 fact, ‘‘pursuant to § 14-227a (e), [may draw] an inference

691 of guilt from this refusal. . . . Such an inference is

692 statutorily valid and a factor to be considered in tandem

693 with other evidence when deciding the issue of intoxi-

694 cation. See, e.g., State v. Hall, 110 Conn. App. 41, 56–57,

695 954 A.2d 213 (2008) (refusal of Breathalyzer test and

696 failure of field sobriety tests amongst other factors suffi-

697 cient to prove intoxication); State v. Gordon, [84 Conn.

698 App. 519, 528, 854 A.2d 74] (same) [cert. denied, 271

699 Conn. 941, 861 A.2d 516 (2004)].’’ (Citation omitted.)

700 State v. Morelli, 293 Conn. 147, 163 n.11, 976 A.2d

701 678 (2009).

702 The defendant argues that the court’s instruction was

703 improper in that the court told the jury that Deojay’s

704 testimony that the defendant’s offer to take a blood test

705 was to be used only for background and informational

706 purposes and was not otherwise relevant. She argues that

707 the issue of whether she had offered to take a blood test

708 rather than the Breathalyzer test ‘‘was relevant because

709 the jury could have found that the defendant’s offer to

710 take another test did not amount to a refusal, and that

711 the officer had misinterpreted that offer as a refusal.’’

712 (Emphasis in original.) Even if we assume that the court’s

713 instruction too narrowly confined the jury’s use of the

714 defendant’s purported consent to a blood test, we con-

715 clude that there is no possibility that the jury was misled.

716 First and foremost, although the defendant repeat-

717 edly argues that there was testimony that the defendant

718 offered to take a blood test, Deojay’s testimony was

719 that ‘‘it’s possible that [she] might [have] asked for a

720 breath—a blood test, but I don’t remember.’’ Deo-

721 jay then confirmed that he had ‘‘no recollection of

722 [the defendant] asking for a blood test,’’ but he was cer-

723 tain that she had refused to take a Breathalyzer test.

724 Bimonte, who was in the processing room with Deojay

725 and the defendant, also acknowledged the defendant’s

726 refusal on a computerized form, and she testified that,

727 although she did not recall the defendant’s exact words,

728 the defendant asserted ‘‘an adamant refusal’’ to take a

729 Breathalyzer test. Although the defendant may be cor-

730 rect in arguing that evidence of an offer to take a blood

731 test instead of a Breathalyzer test may be relevant, in

732 some circumstances, to rebut the statutory inference

733 permissible under § 14-227a (e) when a defendant

734 refuses to take the specific chemical test chosen by the

735 officer, the testimony of Deojay in the present case

736 was so equivocal concerning the possibility that the

737 defendant may have requested to take a blood test that

738 it could not serve such a purpose, even if one were

739 permissible. In this case, there was no evidence that the

740 defendant offered to take a blood test. Consequently, an

741 instruction that the jury could consider the defendant’s

742 consent to a blood test, of which there was no evidence,



743 only would have confused the jury.

744 Furthermore, evidence of the defendant’s guilt, inde-

745 pendent of her refusal to take a Breathalyzer test, was

746 overwhelming. The jury had before it the testimony of

747 LaBossiere, who had followed behind the defendant’s

748 truck for several miles as the truck weaved in and out

749 of its lane of travel. The jury also had LaBossiere’s

750 testimony that he saw the defendant’s truck parked in

751 the parking lot of the Four G’s restaurant at an odd

752 angle with the defendant standing outside of the truck.

753 Additionally, it had LaBossiere’s 911 call. Moreover, the

754 jury had the testimony of the state police troopers who

755 had arrived on the scene when the defendant’s truck

756 purportedly had run out of gas and was blocking the

757 roadway. Those troopers testified that the defendant

758 smelled of alcohol. Taylor thought that the defendant

759 had been unsteady on her feet. He testified that her

760 ‘‘mannerisms . . . [were] sluggish . . . she was very

761 slouched over, she spoke in . . . a thick tongue man-

762 ner, [and] her eyes were glassy . . . .’’ When Taylor

763 requested the defendant’s license, registration, and

764 insurance card, the defendant fumbled around in the

765 truck but was unable to produce them. Taylor was so

766 concerned that he removed the keys from the ignition

767 of the truck, and he asked Siart to stand near the truck

768 so that the defendant would not fall into traffic.

769 The jury also heard Deojay’s testimony that the defen-

770 dant ‘‘had glassy eyes, slightly . . . slurred speech, and

771 the odor of the alcoholic beverage coming from her

772 breath as she spoke.’’ Deojay told the jury that he asked

773 the defendant to perform several field sobriety tests,

774 and, on the basis of the defendant’s poor performance

775 of those tests and her ‘‘glassy eyes, the slightly slurred

776 speech, [and] odor of the alcoholic beverage on her

777 breath,’’ he determined that the defendant was intoxi-

778 cated. Additionally, the jury heard the testimony of

779 Bimonte, who, prior to becoming a trooper, had thirteen

780 years of experience in the nursing field, as well as hav-

781 ing worked in detoxification programs. Bimonte testi-

782 fied that she believed that the defendant was ‘‘impaired’’

783 and that she had observed that the defendant smelled

784 of alcohol, that she was disheveled, very fidgety, and

785 exhibited a ‘‘flight of ideas.’’

786 This was not a close case. There was considerable evi-

787 dence before the jury that the defendant was operating

788 her truck while under the influence of alcohol. Accord-

789 ingly, we conclude that, even if the court’s instruction

790 on the relevancy of Deojay’s equivocal statement that

791 the defendant ‘‘might have’’ indicated that she would

792 be willing to take a blood test had been improper, it is

793 not reasonably possible that the jury was misled.

794 II

795 The defendant next claims that the court improperly

796 denied her request to charge the jury on field sobriety



797 acts. She argues that the evidence established that she

798 had been required to perform field sobriety tests but

799 that the court’s failure to provide the jury with her

800 requested charge left it without ‘‘any guidance as to

801 how to use the tests to assess the defendant’s guilt.’’ We

802 are not persuaded.

803 The defendant filed a request to charge on field sobri-

804 ety acts, which provided: ‘‘In this case there has been

805 testimony that the defendant was asked and did agree

806 to perform certain acts, which are commonly called

807 field sobriety acts. It is up to you to decide if those

808 acts give any reliable indication of whether . . . the

809 defendant’s capacity to operate a motor vehicle was

810 impaired to such a degree that the defendant no longer

811 had the ability to drive a vehicle with the caution charac-

812 teristic of a sober person of ordinary prudence, under

813 the same or similar circumstances or whether they have

814 any rational connection to operating a motor vehicle

815 safely. In judging the defendant’s performance on those

816 acts, you may consider the circumstances under which

817 they were given, the defendant’s physical condition, the

818 defendant’s state of mind, and other factors you deem

819 relevant.

820 ‘‘You have heard testimony concerning certain move-

821 ments known as field sobriety tests. You have also heard

822 terms such as ‘clues’ in connection with that testimony.

823 ‘‘Words such as these are commonly used by the aver-

824 age person to describe unscientific topics. You should

825 not believe that these terms indicate a sobriety evalua-

826 tion is based on science. Rather, you should evaluate

827 this evidence based only on your common experience.’’

828 The court declined to give this instruction. The defen-

829 dant claims this was reversible error. We are not per-

830 suaded.

831 ‘‘The framework used to evaluate a challenge to a

832 jury instruction given by the trial court is well estab-

833 lished. Our review of the defendant’s claim requires

834 that we examine the court’s entire charge to determine

835 whether it is reasonably possible that the jury could

836 have been misled by the omission of the requested

837 instruction. . . . While a request to charge that is rele-

838 vant to the issues in a case and that accurately states

839 the applicable law must be honored, a court need not

840 tailor its charge to the precise letter of such a request.

841 . . . If a requested charge is in substance given, the

842 court’s failure to give a charge in exact conformance

843 with the words of the request will not constitute a

844 ground for reversal. . . . As long as [the instructions]

845 are correct in law, adapted to the issues and sufficient

846 for the guidance of the jury . . . we will not view the

847 instructions as improper. . . . [A]n error in instruc-

848 tions in a criminal case is reversible error when it is

849 shown that it is . . . reasonably probable . . . that

850 the jury [was] misled.’’ (Internal quotation marks omit-

851 ted.) State v. Kelley, 95 Conn. App. 423, 434–35, 896 A.2d



852 129, cert. denied, 279 Conn. 906, 901 A.2d 1227 (2006).

853 The defendant claims that the court erred in failing

854 to employ her proposed jury instruction, which pro-

855 vided that the jury should use its common experience

856 to evaluate whether she was impaired and that the

857 words used by the state’s witnesses to describe field

858 sobriety tests do not indicate that these tests are scien-

859 tific in nature.9

860 In reviewing the defendant’s claim, we are guided by

861 this court’s holdings in Kelley, in which nearly identical

862 claims were raised. See id., 432–36. First, in the present

863 case, as in Kelley, the defendant had claimed that the

864 trial court had ‘‘failed to instruct the jury that it could

865 use its common experiences in determining impairment

866 . . . .’’ Id., 433. In Kelley, this court concluded that the

867 trial court’s instruction to the jury that it ‘‘must consider

868 all the evidence in light of reason, experience, and com-

869 mon sense’’ sufficiently met the defendant’s proposed

870 instruction. (Internal quotation marks omitted.) Id., 435.

871 In the present case, as in Kelley, the trial court also

872 specifically instructed the jury that it ‘‘must consider

873 all the evidence in light of reason, experience, and com-

874 mon sense.’’

875 Second, in Kelley, the defendant claimed, inter alia,

876 that the state or witnesses should not have been permit-

877 ted to use the words ‘‘tests, results, pass, fail and points’’

878 when discussing or testifying about the walk and turn

879 test and the one leg stand test because those ‘‘words

880 wrongly [implied] that the matters had scientific validity

881 . . . .’’ (Internal quotation marks omitted.) State v. Kel-

882 ley, supra, 95 Conn. App. 432. This court rejected that

883 claim, holding that, ‘‘[a]lthough there may be situations

884 when language imbues unscientific evidence with scien-

885 tific significance, using testing language to describe field

886 sobriety tests is not one of them. Words like tests, results,

887 pass, fail and points are commonly used by the average

888 person to describe unscientific topics. In this context,

889 the language is nothing more than descriptive and does

890 not automatically imply that the topic is scientific in

891 nature.’’ (Internal quotation marks omitted.) Id., 433. The

892 holdings in Kelley are applicable to the present case.

893 Accordingly, we conclude that there is no reasonable

894 possibility that the jury was misled by the court’s refusal

895 to adopt the defendant’s proposed instruction.

896 The judgment is affirmed.

897 In this opinion the other judges concurred.898

899 1 The good Samaritan about whom the defendant spoke did not return to

900 the scene while the police were there.

901 2 Although the defendant later provided her Rhode Island operator’s

902 license to the state police, it was determined that her license was under sus-

903 pension.

904 3 The defendant stated that she had hip displacement but that it would

905 not interfere with her performance.

906 4 At the time of trial, Bimonte was known as Donna Sabourin.

907 5 Joseph Lawrence Leclair, the defendant’s live-in boyfriend, explained

908 during his testimony that the defendant had undergone spinal injections

909 three days earlier. The defendant elected not to testify.



910 6 As an alternative argument, the defendant states that, if we conclude

911 that she has not preserved this issue properly, then the claim is reviewable

912 under State v. Golding, 213 Conn. 233, 567 A.2d 823 (1989), as a constitutional

913 claim because the court violated her right to present a defense and to

914 confront witnesses against her. We conclude that this evidentiary issue was

915 preserved and, further, that the claim is not of constitutional magnitude.

916 7 The defendant has not raised on appeal any claim relating to the alleged

917 deprivation of her opportunity to contact an attorney in connection with

918 Deojay’s request that she take a Breathalyzer test.

919 8 General Statutes § 14-227b provides in relevant part: ‘‘(a) Any person

920 who operates a motor vehicle in this state shall be deemed to have given

921 such person’s consent to a chemical analysis of such person’s blood, breath

922 or urine . . . .

923 ‘‘(b) If any such person, having been placed under arrest for a violation

924 of section 14-227a or 14-227m or subdivision (1) or (2) of subsection (a)

925 of section 14-227n, and thereafter, after being apprised of such person’s

926 constitutional rights, having been requested to submit to a blood, breath or

927 urine test at the option of the police officer, having been afforded a reason-

928 able opportunity to telephone an attorney prior to the performance of such

929 test and having been informed that such person’s license or nonresident

930 operating privilege may be suspended in accordance with the provisions of

931 this section if such person refuses to submit to such test, or if such person

932 submits to such test and the results of such test indicate that such person

933 has an elevated blood alcohol content, and that evidence of any such refusal

934 shall be admissible in accordance with subsection (e) of section 14-227a

935 and may be used against such person in any criminal prosecution, refuses

936 to submit to the designated test, the test shall not be given; provided, if the

937 person refuses or is unable to submit to a blood test, the police officer shall

938 designate the breath or urine test as the test to be taken. The police officer

939 shall make a notation upon the records of the police department that such

940 officer informed the person that such person’s license or nonresident

941 operating privilege may be suspended if such person refused to submit to

942 such test or if such person submitted to such test and the results of such

943 test indicated that such person had an elevated blood alcohol content. . . .’’

944 9 We note that during defense counsel’s cross-examination of Taylor, she

945 specifically questioned him about field sobriety tests, including the training

946 he had undergone. One of the questions she asked was: ‘‘And it’s not just

947 that these are tests that officers just go around doing on their own free will.

948 These are scientifically based measures of whether someone’s intoxicated,

949 right?’’ Taylor responded: ‘‘That is correct.’’ Defense counsel made no

950 attempt, with this witness or any other witness, to further explore the

951 scientific or unscientific nature of field sobriety tests, with the exception

952 of the state’s expert, Robert Lockwood, a forensic scientist with the state

953 forensic laboratory, whom she questioned about the horizontal gaze nystag-

954 mus test, a test the defendant concedes is scientific.

955956


