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CCI COMPUTERWORKS, LLC v. EVERNET
CONSULTING, LLC
(AC 44975)

Moll, Cradle and Seeley, Js.
Syllabus

The plaintiff sought to recover damages from the defendant for, inter alia,
breach of contract in connection with the defendant’s alleged failure to
make required payments under an asset purchase agreement. The plain-
tiff claimed that the defendant breached the agreement by failing to
remit to it full monthly payments under the agreement and by crediting
certain costs attributed to two of the plaintiff’s store locations, which
the defendant had acquired, against the payments that it owed. The
defendant admitted that it failed to make full payments, but, by way of
special defense, alleged that, in January, 2018, although it had tendered
two checks for the full amounts due to the plaintiff, including contractual
interest and reasonable attorney’s fees, the plaintiff had refused to accept
the checks. The defendant filed a counterclaim asserting claims of
breach of contract, unjust enrichment and indemnification, alleging that
the plaintiff was liable for certain unemployment taxes that had been
assessed against the defendant by the Department of Labor (department)
after the effective date of the agreement. Before trial, the plaintiff filed a
motion in limine seeking to exclude evidence, pursuant to the applicable
provision (§ 4-8 (b) (1)) of the Connecticut Code of Evidence, relating
to the defendant’s attempt to settle the contract dispute between the
parties, specifically referencing a proposed exhibit that the defendant
intended to offer, comprising a letter mailed by B, the defendant’s owner,
to R, a principal of the plaintiff, dated January 29, 2018, during the
pendency of the action, and two accompanying checks, one in the sum
of $30,937.97 with the memo line reading “CCICW Settlement” and the
other in the sum of $4000 with the memo line reading “Legal Fees—
CCICW.” The court denied the motion in limine, concluding that the
evidence did not constitute a settlement offer, and admitted the evidence
in full as exhibit F. Following a trial, the court ruled in favor of the
plaintiff on its breach of contract claim and for the defendant on the
plaintiff’s unjust enrichment claim. The court found that the parties did
not dispute that the defendant had breached the agreement. The court
determined, however, that the plaintiff failed to mitigate its damages
by rejecting the checks tendered to it by the defendant and, therefore,
declined to award the plaintiff contractual interest beyond January 29,
2018. The court also rendered judgment in favor of the plaintiff on the
defendant’s counterclaim, finding that the department independently
determined that the defendant was the successor employer to the plain-
tiff, that the plaintiff was not responsible for the defendant’s post-closing
unemployment rating increase and that the defendant should not have
deducted $10,016.26 from the payments it made to the plaintiff, which
was the amount of the lien imposed on the defendant by the department.
On the defendant’s appeal and the plaintiff's cross appeal to this
court, held:

1. The defendant could not prevail on its claim that the trial court improperly
rendered judgment for the plaintiff on the counterclaim:

a. This court concluded that the parties’ agreement does not attribute
liability for the unemployment tax assessment to either party: the trial
court incorrectly relied on § 4 (A) of the agreement in determining that
the unemployment tax assessment was a post-closing consequence of
running the business and was the responsibility of the defendant under
the agreement, as this court concluded that, because § 4 (A) is limited
in scope and expressly concerns liabilities assumed by the defendant
on the closing date that related to the running of the business at each
business location,, the unemployment tax assessment had no bearing
on that provision; moreover, the trial court correctly determined that
§ 4 (C) of the agreement did not impose liability for the unemployment
tax assessment on the plaintiff because, as the court’s decision reflected,
the department levied the tax assessment on the defendant after



determining that the defendant was the plaintiff’s successor employer,
which meant that the plaintiff’s unemployment liabilities were attributed
to the defendant, and whether the defendant’s increased unemployment
tax liability stemmed from the plaintiff’s unemployment liabilities prior
to the department’s determination that the defendant was the plaintiff’'s
successor employer was of no consequence; furthermore, the court’s
error that the defendant was liable under the agreement for the unemploy-
ment tax assessment did not undermine its judgment as to the counts
of the counterclaim asserting breach of contract and indemnification,
which were predicated on allegations that the agreement conferred liabil-
ity on the plaintiff for the unemployment tax assessment.

b. The trial court properly rendered judgment for the plaintiff on count
two of the counterclaim asserting unjust enrichment; the plaintiff did
not benefit, to the defendant’s detriment, by virtue of the defendant’s
payment of the unemployment tax assessment imposed on it, as the
court found that the department independently determined that the
defendant was the successor employer to the plaintiff and that the plain-
tiff was not responsible for the defendant’s post-closing unemployment
rating increase.

2. The trial court abused its discretion in denying the plaintiff’s motion in
limine that sought to prohibit evidence of the defendant’s settlement
offer mailed to the plaintiff during the pendency of the action, in admit-
ting that evidence in full, and in relying on that evidence to determine
that the plaintiff failed to mitigate its damages: this court construed
exhibit F, which was comprised of the January, 2018 letter and the two
accompanying checks, to constitute an attempt by the defendant to
settle the plaintiff’s claim, as the letter and checks were mailed by B
to R after this action had been commenced, the memo line on the check
in the amount of $30,937.97 expressly read “CCICW Settlement,” B’s
letter indicated that the $30,937.97 amount represented the defendant’s
calculation of the outstanding arrearage, plus interest, and that the check
in the amount of $4000 represented the defendant’s estimate of the
plaintiff’s legal fees, and B further wrote that, because the checks
brought the defendant’s obligations current under the agreement, the
defendant would “consider this matter closed”; moreover, exhibit F was
not admissible under § 4-8 (b) (1) of the Connecticut Code of Evidence
for the purpose of establishing the plaintiff’s failure to mitigate its dam-
ages because evidence of a settlement offer in support of a mitigation
of damages defense speaks to the amount of the claim, and exhibit F
was not within the scope of any exceptions contemplated by § 4-8 (b) (1);
furthermore, the plaintiff demonstrated substantial prejudice stemming
from the court’s evidentiary rulings, as the court relied solely on the
settlement evidence in determining that the plaintiff failed to mitigate
its damages and, as a result of this determination, declined to award
contractual interest that accrued beyond January 29, 2018; accordingly,
this court remanded the case for a hearing to determine only the amount
of contractual interest that accrued beyond December, 2017, to which
the plaintiff was entitled, if any.

3. The plaintiff could not prevail on its claim that the trial court failed to
adjudicate its claim that the defendant breached the parties’ agreement
by crediting certain costs charged to two store locations that were
purchased by the defendant against the payments that it owed pursuant
to the agreement: this court, reading the decision as a whole, concluded
that the trial court awarded the plaintiff $10,016.28, plus interest, as
part of its adjudication of the plaintiff’s breach of contract claim, and
it necessarily followed that the trial court considered the discrete claim
that the plaintiff maintained that it overlooked, as the plaintiff’s
requested relief with respect to that claim included a return of the
$10,016.28 that was improperly withheld and, thus, this court concluded
that the trial court impliedly denied, rather than ignored, the additional
costs that the plaintiff asserted were credited improperly and for which it
requested relief, moreover, notwithstanding that the trial court discussed
this award in the section of its decision examining the counterclaim,
this court did not construe the decision to reflect that the trial court
awarded the plaintiff the $10,016.28, plus contractual interest, in dam-
ages on the counterclaim, as such an award to the plaintiff, as the
counterclaim defendant, would have been procedurally improper.
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Opinion

MOLL, J. The defendant, Evernet Consulting, LLC,
appeals from the judgment of the trial court rendered
in favor of the plaintiff, CCI Computerworks, LLC, on
the defendant’s counterclaim asserting claims of breach
of contract, unjust enrichment, and indemnification. On
appeal, the defendant claims that the court improperly
concluded that (1) the agreement executed by the par-
ties attributed liability to the defendant, rather than to
the plaintiff, for unemployment taxes, plus interest and
penalties, assessed on the defendant by the Department
of Labor (department), or (2) in the alternative, the
plaintiff was not unjustly enriched by the defendant’s
payment of the unemployment taxes, interest, and pen-
alties. We conclude that the court properly rendered
judgment in the plaintiff's favor on the defendant’s
counterclaim. In addition, the plaintiff cross appeals
from the judgment of the court rendered in its favor
on count one of its second amended complaint asserting
breach of contract. On cross appeal, the plaintiff claims
that the court improperly (1) denied its motion in limine
seeking to exclude evidence of a settlement offer, (2)
admitted the settlement evidence in full into the record,
(3) relied on the settlement evidence to conclude that
it had failed to mitigate its damages, and (4) failed to
adjudicate its claim that the defendant breached the
parties’ agreement by crediting certain costs against
the payments that the defendant owed pursuant to the
agreement. We agree with the plaintiff’s claims of error
regarding the settlement evidence, but we disagree with
the plaintiff’s contention that the court overlooked one
of its claims. Accordingly, we reverse in part the judg-
ment of the trial court rendered on the plaintiff’s second
amended complaint, and we affirm the judgment in all
other respects.

The following facts, as found by the trial court and
which are not in dispute, and procedural history are
relevant to our resolution of this appeal and this cross
appeal. “[The plaintiff] was engaged in the business of
providing computer system sales, service, and hard-
ware, including installation, training, repair, and net-
working. [The plaintiff] maintained two store locations
in Quaker Hill and Salem . . . . Edward Branson was
one of the principals of [the plaintiff] along with Robert
and Joanne Pokrinchak.

“[The defendant], owned by Eric Buhrendorf, was
formed in 2007 and is a business supporting [informa-
tion technology] systems for law firms and Connecticut
businesses. In 2015, as Branson was looking toward
retirement, the parties entered into an asset purchase
agreement [(agreement)] . . . . Under the terms of the
agreement, [the defendant] purchased [the plaintiff’s]
client list and goodwill, as well as the two physical
locations of [the plaintiff’s] stores in Quaker Hill and
Salem . . . which [the defendant] also acquired. The



agreement provided that for a five year period, which
ended in November, 2020, [the defendant] was to make
monthly payments to Branson calculated at 65 percent
of the monthly account profits for [the plaintiff’s] for-
mer clients. The [agreement] specified a formula for
determining the monthly account profits. . . .

“The [agreement] stated that ‘[i]n the event of default
by either [the plaintiff] or [the defendant], reasonable
attorney’s fees and costs incurred in the enforcement
of this [a]greement shall be paid by the defaulting party.
If [the defendant] should be in default of any payments
due [to the plaintiff], there shall be an additional default
rate of 2.5 [percent] per month added to the owed pay-
ment.” . . . [The plaintiff’s] client list was imported
into [the defendant’s] business management tool, Auto-
task. Autotask was used to determine the payments to
Branson under the agreement.

“In late 2016 and early 2017, [the defendant] experi-
enced financial difficulties because some of the clients
were not paying and/or being billed and the two physical
locations of the [plaintiff’s] former . . . stores were
not bringing in sufficient revenue to cover their over-
head expenses. In an effort to keep the business going,
Buhrendorf was required to make difficult decisions,
including raising rates for clients and terminating
employees. He also incurred significant personal debt.
As a result of its financial difficulties, [the defendant]
sent only partial payments to [the plaintiff] from Febru-
ary . . . through August, 2017, and no payments for
the months of September through December, 2017.”
(Citations omitted.)

The plaintiff commenced the present action against
the defendant on September 11, 2017. In its two count
second amended complaint, dated March 29, 2021
(operative complaint), the plaintiff pleaded alternative
claims of breach of contract and unjust enrichment.
The plaintiff alleged in relevant part that the defendant
(1) beginning in February, 2017, failed to remit the full
monthly payments owed pursuant to the agreement,’
and (2) violated the agreement by crediting certain costs
attributed to the Salem and Quaker Hill stores against
the payments that it owed. In its answer to the operative
complaint, dated April 28, 2021, the defendant admitted
that it had failed to make full payments to the plaintiff
from February through December, 2017, however, by
way of a special defense, the defendant alleged that it
had “tendered to the plaintiff the full payments due
under the . . . agreement, including the contractual
interest due under the agreement and reasonable attor-
ney’s fees and costs, but the plaintiff refused to receive
the same and continues to refuse to receive the same
despite the defendant having ever since remained, and
still is, ready and willing to pay to the plaintiff, but the
plaintiff has hitherto refused to receive the same.” The
defendant also admitted to taking into account certain



costs charged to the Salem and Quaker Hill stores when
calculating the payments owed under the agreement,
but it denied that the agreement prohibited that prac-
tice.

On November 22, 2019, with leave of the court, Knox,
J., the defendant filed a three count counterclaim
asserting claims of breach of contract, unjust enrich-
ment, and indemnification. The defendant alleged that
the plaintiff was liable for more than $10,000 in unem-
ployment compensation taxes that had been assessed
against the defendant after the effective date of the
agreement. On June 26, 2020, the plaintiff filed an
answer denying the defendant’s substantive allega-
tions.?

The case was tried to the court, Jongbloed, J., over
the course of three days in March and April, 2021. Bran-
son and Buhrendorf testified at trial, and the court
admitted several exhibits in full into the record. Follow-
ing the close of evidence, the parties filed posttrial
briefs and reply briefs.

On September 2, 2021, the court issued a memoran-
dum of decision. As to the plaintiff’s second amended
complaint, the court rendered judgment in the plaintiff’s
favor on count one asserting breach of contract.! The
court found that the parties did not dispute that the
defendant had breached the agreement by making
either partial or no payments from February through
December, 2017, with the amounts of missed payments,
exclusive of contractual interest, totaling $30,183.89.
The court determined, however, that the plaintiff had
failed to mitigate its damages by rejecting two checks
tendered to it by the defendant on January 29, 2018,
evidence of which was (1) the subject of a motion in
limine filed by the plaintiff on March 24, 2021, which
the court denied on the record on March 25, 2021, and
(2) admitted in full over the plaintiff’s objection. As
relief, the court awarded the plaintiff $30,183.89, plus
interest and reasonable attorney’s fees as provided for
in the agreement; however, as a result of the plaintiff's
failure to mitigate its damages, the court declined to
award the plaintiff any contractual interest accrued
“beyond January 29, 2018.”

With respect to the defendant’s counterclaim, the
court rendered judgment in favor of the plaintiff. As
the court summarized, “[the defendant] has filed a coun-
terclaim against [the plaintiff] alleging that after the

. agreement became effective, the . . . [depart-
ment] made the determination’® that [the defendant] was
the successor [employer] to [the plaintiff] and that,
therefore, [the plaintiff’s] unemployment liability would
be attributed to [the defendant].® Thus, [the plaintiff’s]
experience charges would be added to [the defendant’s]
new registration number for experience years ending
June 20, 2014, through June 30, 2017. This sharply
increased [the defendant’s] benefit charges, resulting in



a significant increase in [the defendant’s] contribution
rates for the years 2016-2020 and additional unemploy-
ment taxes of $930 for 2016, $3606.34 for 2017, $3465
for 2018, $1547.95 for 2019, and $755.23 for 2020. These
amounts plus additional interest totaled [$11,883.83].
[The defendant] appealed the decision by [the depart-
ment] increasing the contribution rates and the appeal
was denied. On July 10, 2019, [the department] issued
a letter to [the defendant] informing it that a tax lien
was filed with the Secretary of the State in Hartford.
Thereafter, [the defendant] paid the [department] lien
amount and deducted $10,016.28 from its payments to
[the plaintiff] under the [agreement]. . . . [The defen-
dant] seeks damages of $1867.55 for the additional
unemployment liability not included in the $10,016.28,
which [the defendant] had deducted from the . . . pay-
ments [to the plaintiff].” (Footnotes added.)

The court further found that “the [department] inde-
pendently determined that [the defendant] was [the]
successor [employer] to [the plaintiff] and that [the
plaintiff] is not responsible for [the defendant’s] post-
closing unemployment rating increase. The evidence
established that the [department’s] assessment did not
occur until after the closing. As such, it was a post-
closing consequence of running the business and the
responsibility of the [defendant] under the [agree-
ment].” The court then determined that the defendant
“should not have deducted the $10,016.28 from pay-
ments it made to [the plaintiff] and the additional
amount of $1867.55 [sought by the defendant] is not
warranted under the evidence. Thus, the court awards
$10,016.28, plus contractual interest, in favor of the
plaintiff.”

In sum, the court rendered judgment (1) in the plain-
tiff’s favor on its breach of contract claim, awarding
the plaintiff a total of $40,200.17 in damages,” plus con-
tractual interest and contractual attorney’s fees, with
the amounts of the interest and attorney’s fees to be
determined at a subsequent hearing, (2) in the defen-
dant’s favor on the plaintiff’s unjust enrichment claim,?
and (3) in the plaintiff’s favor on the defendant’s coun-
terclaim. On September 14, 2021, the plaintiff filed a
motion for reargument and reconsideration asserting,
inter alia, that the court had failed to address its claim
that the defendant had breached the agreement by cred-
iting the costs charged to the Salem and Quaker Hill
stores against the payments owed pursuant to the agree-
ment. On September 28, 2021, the court denied the
plaintiff’s motion for reargument and reconsideration.
This appeal and this cross appeal followed.’ Additional
facts and procedural history will be set forth as neces-
sary.

I

On appeal, the defendant claims that the trial court
improperly rendered judgment in the plaintiff’s favor



on the defendant’s counterclaim. The defendant asserts
that (1) the court incorrectly construed the agreement
to provide that the defendant, rather than the plaintiff,
was liable for the $11,883.83 in unemployment taxes,
interest, and penalties that the department assessed on
the defendant (collectively, unemployment tax assess-
ment), or (2) in the alternative, if the agreement did
not attribute liability for the unemployment tax assess-
ment to either party, then the plaintiff was unjustly
enriched by the defendant’s payment of the unemploy-
ment tax assessment. For the reasons that follow, we
conclude that the court properly rendered judgment in
the plaintiff’s favor on the defendant’s counterclaim.

A

We first address the defendant’s contention that the
court incorrectly construed the agreement in conclud-
ing that the defendant, rather than the plaintiff, was
liable for the unemployment tax assessment. The defen-
dant asserts that (1) § 4 (A) of the agreement, on which
the court relied to conclude that the defendant was
liable for the unemployment tax assessment, is inappli-
cable, and (2) § 4 (C) of the agreement, the applicability
of which the court rejected, establishes the plaintiff’s
liability for the unemployment tax assessment. The
plaintiff argues that the court correctly relied on § 4
(A) of the agreement to conclude that the defendant
was liable for the unemployment tax assessment. On
the basis of the unambiguous terms of the agreement,
exercising our plenary review, we conclude that the
agreement does not impose liability for the unemploy-
ment tax assessment on either party.

“The law governing the construction of contracts is
well settled. When a party asserts a claim that chal-
lenges the trial court’s construction of a contract, we
must first ascertain whether the relevant language in
the agreement is ambiguous. . . . When the language
of a contract is ambiguous, the determination of the
parties’ intent is a question of fact . . . . [When] there
is definitive contract language, [however] the determi-
nation of what the parties intended by their contractual
commitments is a question of law. . . . It is implicit in
this rule that the determination as to whether contrac-
tual language is plain and unambiguous is itself a ques-
tion of law subject to plenary review. . . .

“We accord the language employed in the contract
a rational construction based on its common, natural
and ordinary meaning and usage as applied to the sub-

ject matter of the contract. . . . Where the language
is unambiguous, we must give the contract effect
according to its terms. . . . Where the language is

ambiguous, however, we must construe those ambigu-
ities against the drafter [sometimes referred to as the
contra proferentem rule]. . . . A contract is unambigu-
ous when its language is clear and conveys a definite
and precise intent. . . . The court will not torture



words to impart ambiguity where ordinary meaning
leaves no room for ambiguity. . . . Moreover, the mere
fact that the parties advance different interpretations
of the language in question does not necessitate a con-
clusion that the language is ambiguous. . . . In con-
trast, a contract is ambiguous if the intent of the parties
isnot clear and certain from the language of the contract
itself. . . . [A]ny ambiguity in a contract must emanate
from the language used by the parties. . . . The con-
tract must be viewed in its entirety, with each provision
read in light of the other provisions . . . and every
provision must be given effect if it is possible to do so.
. . . If the language of the contract is susceptible to
more than one reasonable interpretation, the contract
is ambiguous.” (Citations omitted; internal quotation
marks omitted.) C & H Shoreline, LLC v. Rubino, 203
Conn. App. 351, 356-57, 248 A.3d 77 (2021).

Section 4 of the agreement is titled “ASSUMPTION
OF LIABILITIES.” Section 4 (A) of the agreement pro-
vides: “On the terms and subject to the conditions of
this [a]greement, on the [c]losing [d]ate, the [defen-
dant] shall assume and become responsible for, from
and after the [c]losing . . . all liabilities and obliga-
tions related to [the] running of the business, which as
of the date of the closing will be deemed the [defen-
dant’s] business activity, at each business location that
the [defendant] decides to remain open. This includes
but [is] not limited to the following: [(i)] Any and all
rental obligations owed to the landlord of any properties
that the [defendant] has decided to keep open and
remain operational, including all payments of utilities,
insurance, taxes or otherwise. The [plaintiff] is no
longer responsible for these payments once the [c]los-
ing occurs. [The defendant] has sole discretion and
authority as to whether to maintain any of the [plain-
tiff’s] current store locations and keeping any one of
them open is not a requirement under the terms of this
[a]greement.” (Footnote added.)

Section 4 (C) of the agreement provides: “Under no
circumstances shall the [defendant] be obligated to pay,
perform or discharge directly or indirectly, any debts,
obligations, liabilities or contracts of the [plaintiff] prior
to the [c]losing. The [defendant] specifically shall have
no liability for the following matters: (i) all financing
obligations of [the plaintiff] which create liens or
encumbrances on the [pJurchased [a]ssets at the time
of [c]losing; (ii) any obligations of the [plaintiff] to the
members of the [plaintiff]; (iii) any obligations in regard
to wages, retirement plans or benefits for any employee
of the [plaintiff] with respect to the period prior to
the [c]losing [d]ate; (iv) any income tax obligations
applicable to, imposed upon or arising out of the sale
and transfer of the [p]urchased [a]ssets to the [defen-
dant]; (v) any action, suit or proceeding brought against
the [plaintiff] arising from events occurring prior to
the [c]losing [d]ate; (vi) all liabilities incurred by the



[plaintiff] in connection with this [a]greement and the
transactions contemplated herein; (vii) uninsured
health claims incurred prior to the [c]losing [d]ate, and
(viii) claims arising out of work performed by [the plain-
tiff] prior to the [c]losing [d]ate.”

In its decision, implicitly relying on § 4 (A) of the
agreement, the court determined that the unemploy-
ment tax assessment “was a post-closing consequence
of running the business and the responsibility of the
[defendant] under the [agreement].” In addition, the
court implicitly rejected the defendant’s reliance on § 4
(C) of the agreement, determining that the defendant’s
“attempt to describe the increased unemployment lia-
bility of [the defendant] as a liability of the [plaintiff]
incurred in connection with the agreement and transac-
tions contemplated in the agreement [was] unavailing.”

We agree with the defendant that the court incor-
rectly relied on § 4 (A) of the agreement. Section 4 (A)
islimited in scope in that it expressly concerns liabilities
and obligations assumed by the defendant on the clos-
ing date that “related to [the] running of the business

. al each business location that the [defendant]
decides to remain open.” (Emphasis added.) As exam-
ples of such liabilities and obligations, § 4 (A) (i) enu-
merates “[a]ny and all rental obligations owed to the
landlord of any properties that the [defendant] has
decided to keep open and remain operational, including
all payments of utilities, insurance, taxes or otherwise.”
We cannot discern the unemployment tax assessment
to have any bearing on the “running of [the] business

. at each business location that the [defendant]
decides to remain open,” such that the unemployment
tax assessment falls outside of the ambit of the liabilities
and obligations contemplated in § 4 (A). Accordingly,
we conclude that the court incorrectly determined that
§ 4 (A) attributed liability for the unemployment tax
assessment to the defendant.

We further conclude that the court correctly deter-
mined that § 4 (C) of the agreement did not apply to
impose liability for the unemployment tax assessment
on the plaintiff. The defendant focuses on subdivision
(vi) of §4 (C), which absolves the defendant of “all
liabilities incurred by the [plaintiff] in connection with
th[e] [a]greement and the transactions contemplated
[t]herein . . . .” Section 4 (C) (vi) expressly governs
liabilities incurred by the plaintiff. As the court’s deci-
sion reflects, the department levied the unemployment
tax assessment on the defendant after having deter-
mined that the defendant was the plaintiff’s successor
employer, which meant that the plaintiff’s unemploy-
ment liabilities were attributed to the defendant.'? Thus,
the unemployment tax assessment was incurred by the
defendant, not by the plaintiff. Whether the increase in
the defendant’s unemployment tax liability stemmed
from the unemployment liabilities of the plaintiff prior



to the department’s determination that the defendant
was the plaintiff’s successor employer is of no moment.
Accordingly, the defendant’s reliance on § 4 (C) is mis-
placed.

In sum, we conclude that the agreement does not
attribute liability for the unemployment tax assessment
to either party and, therefore, the court incorrectly con-
cluded that the defendant was liable for the unemploy-
ment tax assessment pursuant to the agreement.'” The
court’s error, however, does not undermine its judg-
ment as to counts one and three of the counterclaim
asserting breach of contract and indemnification,
respectively, which were predicated on allegations that
the agreement conferred on the plaintiff liability for the
unemployment tax assessment.'* Because we conclude
that the agreement does not impose liability for the
unemployment tax assessment on either party, the
defendant’s breach of contract and indemnification
claims are untenable. Accordingly, insofar as the court
rendered judgment in the plaintiff’s favor on counts one
and three of the counterclaim, we conclude that the
judgment was proper. See Harrigan v. Fidelity
National Title Ins. Co., 214 Conn. App. 787, 821 n.13,
282 A.3d 495 (“[w]e may affirm a judgment of the trial
court albeit on different grounds” (internal quotation
marks omitted)), cert. denied, 345 Conn. 964, 285 A.3d
388 (2022).

B

We next address the defendant’s alternative claim
that the court improperly rendered judgment in the
plaintiff’s favor on count two of the counterclaim
asserting unjust enrichment. The defendant maintains
that “[the plaintiff] received the benefit of not having
to pay over $10,000 in unemployment taxes that [the
defendant] had to pay. [The plaintiff’s] failure to pay
led directly to [the defendant] suffering the detriment
of having to pay for [the plaintiff’'s] unemployment liabil-
ity.” This claim merits little discussion.

“Unjust enrichment is a legal doctrine to be applied
when no remedy is available pursuant to a contract.
. . . In order for the plaintiff to recover under the doc-
trine, it must be shown that the defendants were bene-
fited, that the benefit was unjust in that it was not paid
for by the defendants, and that the failure of payment
operated to the detriment of the plaintiff.” (Internal
quotation marks omitted.) Stratford v. Wilson, 151
Conn. App. 39, 49, 94 A.3d 644, cert. denied, 314 Conn.
911, 100 A.3d 403 (2014).

In its decision, the court found that the department
“independently determined that [the defendant] was
[the] successor [employer] to [the plaintiff] and that
[the plaintiff] is not responsible for [the defendant’s]
post-closing unemployment rating increase. The evi-
dence established that the [department’s] assessment



did not occur until after the closing.” Simply put, we
do not agree with the defendant’s position that the
plaintiff benefited, to the defendant’s detriment, by vir-
tue of the defendant’s payment of the unemployment
tax assessment imposed on it by the department follow-
ing the department’s determination that the defendant
was the plaintiff’'s successor employer.'® Accordingly,
we conclude that the court properly rendered judgment
in the plaintiff’s favor on count two of the counter-
claim. '

II

On cross appeal, the plaintiff claims that the trial
court improperly (1) denied its motion in limine seeking
to prohibit evidence of a settlement offer mailed by the
defendant to the plaintiff during the pendency of the
present action, (2) admitted the settlement evidence in
full into the record, (3) relied on the settlement evidence
to determine that it had failed to mitigate its damages,
and (4) failed to adjudicate its distinct claim that the
defendant breached the agreement by crediting the
costs charged to the Quaker Hill and Salem stores
against the payments owed pursuant to the agreement.
We address these claims in turn.

A

The plaintiff raises three claims concerning evidence
of a settlement offer that the defendant mailed to the
plaintiff after the commencement of the present action.
The plaintiff asserts that the settlement evidence was
inadmissible pursuant to § 4-8 of the Connecticut Code
of Evidence!” and, therefore, the court committed error
in (1) denying its motion in limine, (2) admitting the
settlement evidence in full into the record, and (3) rely-
ing on the settlement evidence to determine that it had
failed to mitigate its damages.'®* We agree with the plain-
tiff.1o

The following facts and procedural history are rele-
vant to our resolution of these claims. On March 24,
2021, the eve of trial, the plaintiff filed a motion in limine
seeking to exclude “evidence, references to evidence,
testimony, or argument relating to prior settlements or
settlement negotiations between [the] parties to this
action.” The plaintiff referenced a proposed exhibit that
the defendant intended to offer at trial comprising (1)
aletter mailed by Buhrendorf to Branson dated January
29, 2018 (January 29, 2018 letter), which was during
the pendency of the present action,” and (2) two accom-
panying checks, one in the sum of $30,937.97 with the
memo line reading “CCICW Settlement”* and the other
in the sum of $4000 with the memo line reading “Legal
Fees—CCICW.” The plaintiff argued that the proposed
exhibit was evidence of an offer to compromise or to
settle the present action and, therefore, inadmissible
pursuant to § 4-8 of the Connecticut Code of Evidence.
On March 25, 2021, the defendant filed a written objec-



tion, arguing that the proposed exhibit was not evidence
of an offer to compromise or settle the present action
but, rather, evidence of the defendant’s attempt to pay
off the outstanding balance owed to the plaintiff as
of January 29, 2018, including contractual interest and
contractual attorney’s fees. The defendant maintained
that the proposed exhibit supported its special defense
asserting that the plaintiff had failed to mitigate its
damages.

On March 25, 2021, prior to the start of the evidentiary
portion of trial, the court heard argument on the plain-
tiff’'s motion in limine. The plaintiff’s counsel iterated
that the proposed exhibit was evidence of a settlement
offer and, thus, inadmissible. Counsel argued, inter alia,
that (1) the two checks that accompanied the January
29, 2018 letter did not reflect the correct amounts owed
by the defendant pursuant to the agreement, (2) the
check in the amount of $30,937.97 had the word “Settle-
ment” written in the memo line, (3) the January 29,
2018 letter read that the defendant “consider[ed] [the
matter] closed” following the tender of the payments,
and (4) the plaintiff had mitigated its damages by
accepting subsequent payments remitted by the defen-
dant in accordance with the agreement that were not
designated as settlement offers. Counsel further argued
that the plaintiff’s acceptance of the two checks accom-
panying the January 29, 2018 letter would have resulted
in an accord and satisfaction of its claims in the present
action, notwithstanding that the plaintiff disputed the
amounts offered by the defendant. The defendant’s
counsel argued in response that the proposed exhibit
was not evidence of a settlement offer because, inter
alia, (1) the January 29, 2018 letter did not purport to
seek the withdrawal of the present action or the release
of the plaintiff’s claims and (2) Branson had testified
at his deposition, taken in 2019, that he had rejected
the tendered payments because the agreement did not
specify a procedure for accepting late payments. Coun-
sel maintained that the proposed exhibit established
that the defendant had attempted to pay the plaintiff
the outstanding balance owed under the agreement as
of January 29, 2018, such that the plaintiff had failed
to mitigate its damages by rejecting the tendered pay-
ments. Following argument, the court reserved its deci-
sion on the motion in limine.*

Following a luncheon recess later in the day, the
court orally denied the plaintiff’s motion in limine, stat-
ing: “So, I did have an opportunity over the luncheon
recess to consider the arguments and the information
brought to the court’s attention and to consider the
context in which this information comes up. And, hav-
ing all of that in mind, the court is going to deny the
motion in limine to preclude [the settlement] evidence.
I do find that, although the check [in the sum of
$30,937.97] uses the word ‘Settlement’ right on it, it is
more in the nature of a payment of a liability, which



the defendant does not dispute it owed. It’s not strictly
a settlement offer. It's not accompanied by a release
of all claims. It does [not] appear to have been accompa-
nied by any kind of qualifying contingency or any type
of [letter] saying, [if] you don’t accept the check, please
[return] it, we'll consider the offer rejected. There’s
nothing of that nature that accompanies it and . . . I
believe that allowing this check into evidence would
not run afoul of the primary purposes behind [§ 4-8 of
the Connecticut Code of Evidence] as well and it may
certainly be relevant to issues of mitigation. The court,
of course, will hear from counsel as to that, as to what
weight to give it on certain issues that the court needs
to decide, but the court is not going to preclude the
check from being offered into evidence.”

Later in the afternoon, the defendant’s counsel
offered into evidence the January 29, 2018 letter and the
two accompanying checks collectively as defendant’s
exhibit F. While acknowledging that the court had
denied the plaintiff’s motion in limine, the plaintiff’s
counsel objected on the basis that exhibit F was inad-
missible because it constituted evidence of a settlement
offer. The court overruled counsel’s objection and
admitted exhibit F in full into the record.”

In its decision, the court found in relevant part as
follows. “By letter of January 29, 2018, Buhrendorf sent
Branson two checks: one for $30,937.97 and one for
$4000. . . . The letter stated that the $30,937.97 repre-
sented the arrearage owed to [the plaintiff] as agreed,
including the contractual interest, and the $4000 repre-
sented payment for legal fees incurred by [the plaintiff]
in connection with the [present action that the plaintiff]
brought against [the defendant]. The letter included the
following language: ‘If [the plaintiff] has incurred more
than $4000 in legal fees, please provide me with that
figure along with documentation supporting the reason-
ableness of the legal fees incurred. Since these pay-
ments bring [the defendant’s] obligations current under
the [agreement], we will consider this matter closed
and the agreement of the parties remains in full force
and effect. Accordingly, [the defendant] will now
resume its monthly payments as they are provided for
by the agreement.’” . . . Thereafter, [the defendant]
resumed full payments and continued to make pay-
ments as required from that point until the [agreement]
terminated in November, 2020, with [the plaintiff] cash-
ing over thirty checks from [the defendant] between
March, 2018, and November, 2020. [The plaintiff] never
cashed the two checks included with the January 29,
2018 letter, which were instead returned to [the defen-
dant’s] attorney. Branson testified that ‘[m]y estimate
of attorney’s fees was much different than what [Buh-
rendorf’s] check said and I believe, on advice from my
attorney, we sent it back.” . . . [The plaintiff] did not
provide any information about its legal fees to [the
defendant] and did not advise [the defendant] of any



interest it claimed was owed at that time.

“[The defendant] does not dispute that it owes [the
plaintiff] $30,183.89 as calculated pursuant to the for-
mula provided in the [agreement] . . . . Indeed, Buh-
rendorf testified that the money was owed, that the
check he sent . . . was his effort to get caught up on
back payments, and that he continued to the date of
his testimony to be ready, willing, and able to make the
payments. [The plaintiff] agree[s] with the balance as
calculated, but takes issue with the interest owed as a
result of [the defendant’s] default and reasonable attor-
ney’s fees as provided in the agreement.” (Citations
omitted; footnote omitted.)

In addressing the defendant’s mitigation of damages
defense, the court summarized the parties’ respective
positions as follows. “[The defendant] argues that [the
plaintiff’s] rejection of the payment of the amount due,
plus interest, plus a reasonable attorney’s fee, was
unreasonable and therefore a failure to mitigate dam-
ages. [The defendant] claims that, as a result, [the plain-
tiff] should not be entitled to any interest on the arrear-
age or attorney’s fees after January 29, 2018. [The
plaintiff] claims that it rejected the payment because
it disputed the amount for attorney’s fees and interest
and viewed the language in the [January 29, 2018] letter
as an effort to prevent [the plaintiff] from claiming all
[of] the damages it believed it was due pursuant to the
[agreement].”

The court then determined that the defendant had
satisfied its burden of demonstrating that the plaintiff
had failed to mitigate its damages, stating that, “as the
[January 29, 2018] letter indicated, if there was a dispute
as to whether $4000 was a reasonable attorney’s fee,
[the plaintiff] would not have been foreclosed from
pursuing a greater amount of attorney’s fees by
accepting the past due $30,183.89. Rather, as the letter

. . stated, [the plaintiff] was free to provide additional
information with regard to the fees. Despite the inclu-
sion of the word ‘settlement’ on the check, [the defen-
dant] was not foreclosing additional discussion or nego-
tiation concerning the attorney’s fees, but rather, invited
it. Thus, the court finds that [the plaintiff’s] failure to
accept the check was not reasonable and amounted to
a failure to mitigate damages as to the balance due of
$30,183.89.” Accordingly, the court awarded the plain-
tiff $30,183.89, plus contractual interest and contractual
attorney’s fees to be determined at a later date, but the
court declined to award the plaintiff any interest that
accrued “beyond January 29, 2018.”

The following legal principles and standard of review
govern our analysis of the plaintiff’s claims. “Section
4-8 (a) of the Connecticut Code of Evidence provides
that ‘[e]vidence of an offer to compromise or settle a
disputed claim is inadmissible on the issues of liability
and the amount of the claim.” According to the commen-



tary, ‘[t]he purpose of the rule is twofold. First, an offer
to compromise or settle is of slight probative value on
the issues of liability or the amount of the claim since
a party, by attempting to settle, merely may be buying
peace instead of conceding the merits of the disputed
claim. . . . Second, the rule supports the policy of
encouraging parties to pursue settlement negotiations
by assuring parties that evidence of settlement offers
will not be introduced into evidence to prove liability
or a lack thereof if a trial ultimately ensues.” . . .
Conn. Code Evid. §4-8, commentary; see Tomasso
Bros., Inc. v. October Twenty-Four, Inc., 221 Conn.
194, 198, 602 A.2d 1011 (1992) (‘[t]he general rule that
evidence of settlement negotiations is not admissible
at trial is based [on] the public policy of promoting the
settlement of disputes’ . . .).” Kovachich v. Dept. of
Mental Health & Addiction Services, 344 Conn. 777,
799-800, 281 A.3d 1144 (2022).

The court’s denial of the plaintiff’s motion in limine
and its admission of exhibit F in full into the record on
the basis of its determination that exhibit F did not
constitute a settlement offer were evidentiary rulings
predicated on the court’s “assessment of the nature and
purpose of the proffered [exhibit], which is the type
of inquiry that require[s] [the] trial court to make [a]
judgment call involving determinations about which
reasonable minds may . . . differ . . . .” (Internal
quotation marks omitted.) Id., 801 n.11. Thus, we review
the court’s evidentiary rulings for an abuse of discre-
tion. Id., 801. “[T]he trial court’s ruling on evidentiary
matters will be overturned only upon a showing of a
clear abuse of the court’s discretion. . . . Further-
more, [iJn determining whether there has been an abuse
of discretion, every reasonable presumption should be
made in favor of the correctness of the trial court’s
ruling, and we will upset that ruling only for a manifest
abuse of discretion.” (Internal quotation marks omit-
ted.) Id. “Moreover, evidentiary rulings will be over-
turned on appeal only where there was an abuse of
discretion and a showing by the [appellant] of substan-
tial prejudice or injustice.” (Internal quotation marks
omitted.) MacDermid, Inc. v. Leonetti, 328 Conn. 726,
756, 183 A.3d 611 (2018).

We construe exhibit F, comprising the January 29,
2018 letter; see footnote 20 of this opinion; and the two
accompanying checks, to constitute an attempt by the
defendant to settle the plaintiff’s claim that the defen-
dant failed to comply with its payment obligations pur-
suant to the agreement from February through Decem-
ber, 2017. The January 29, 2018 letter and the two
accompanying checks were mailed by Buhrendorf to
Branson approximately four months after the plaintiff
had commenced the present action. The memo line on
the check in the amount of $30,937.97 expressly read
“CCICW Settlement.” (Emphasis added.) The January
29, 2018 letter indicated that the $30,937.97 amount



represented the defendant’s personal calculation of the
outstanding arrearage, plus contractual interest, owed
pursuant to the agreement as of January 29, 2018.2 The
January 29, 2018 letter also provided that the check in
the amount of $4000 represented the defendant’s own
estimate of the plaintiff’s legal fees. Buhrendorf further
wrote in the January 29, 2018 letter that, “[s]ince [the
two accompanying checks] bring [the defendant’s] obli-
gations current under the [agreement], we will consider
this matter closed and the agreement of the parties
remains in full force and effect.” (Emphasis added.)
Our analysis is not altered by the absence of language
in the January 29, 2018 letter seeking the withdrawal
of the present action or the release of the plaintiff’s
claims, or by Buhrendorf’s invitation for additional dis-
cussion regarding attorney’s fees if Branson disagreed
with the $4000 amount. Accordingly, we conclude that
the court abused its discretion in denying the plaintiff’s
motion in limine and in admitting exhibit F in full into
the record on the incorrect premise that the January
29, 2018 letter and the two accompanying checks did
not constitute evidence of a settlement offer.

In its cross appellee’s brief, the defendant, assuming
arguendo that exhibit F constituted settlement evi-
dence, contends that exhibit F fell within the ambit of
§4-8 (b) (1) of the Connecticut Code of Evidence
because it sought to admit exhibit F for “another pur-
pose,” namely, to support its special defense asserting
that the plaintiff had failed to mitigate its damages. This
argument is unavailing.

“Under subdivision (1) of § 4-8 (b) of the Connecticut
Code of Evidence . . . evidence of an offer to compro-
mise or settle a disputed claim is admissible if it ‘is
offered for another purpose, such as proving bias or
prejudice of a witness, refuting a contention of undue
delay or proving an effort to obstruct a criminal investi-
gation or prosecution . . . .’ The ‘list of purposes for
which such evidence may be introduced is intended to
be illustrative rather than exhaustive’; Conn. Code Evid.
§ 4-8, commentary; and, therefore, ‘other reasons will
also suffice as long as they are relevant to some issue
other than liability or damages.’ E. Prescott, Tait’s Hand-
book of Connecticut Evidence (6th Ed. 2019) § 4.19.4,
p. 203 . . . .” (Citations omitted.) Kovachich v. Dept.
of Mental Health & Addiction Services, supra, 344
Conn. 800.

When “[t]he parties have not cited, and our research
has not revealed, any authoritative Connecticut case
law that informs our analysis of [a] discrete issue . . .
we [may] turn to federal case law for guidance.” Daley
v. J.B. Hunt Transport, Inc., 187 Conn. App. 587, 595,
203 A.3d 635 (2019). In Pierce v. F. R. Tripler & Co.,
955 F.2d 820 (2d Cir. 1992), the United States Court of
Appeals for the Second Circuit considered whether rule
408 of the Federal Rules of Evidence,” the federal coun-



terpart to § 4-8 of the Connecticut Code of Evidence;
see, e.g., Kovachich v. Dept. of Mental Health & Addic-
tion Services, supra, 344 Conn. 805 (deeming federal
case law construing rule 408 of Federal Rules of Evi-
dence to be “instructive” to question regarding admissi-
bility of evidence pursuant to § 4-8 (b) (1) of Connecti-
cut Code of Evidence); permitted the admission of
settlement evidence to support a mitigation of damages
defense. Pierce v. F. R. Tripler & Co., supra, 826-27.
The court concluded that it did not, reasoning that
“[e]vidence that demonstrates a failure to mitigate dam-
ages goes to the ‘amount’ of the claim,” such that settle-
ment evidence proffered to support a mitigation of dam-
ages defense “is barred under the plain language of
[r]ule 408 [of the Federal Rules of Evidence].” Id.; see
also Stockman v. Oakcrest Dental Center, P.C., 480
F.3d 791, 798 (6th Cir. 2007) (agreeing with holding of
Pierce).

Guided by the rationales of Pierce and Stockman, we
conclude that exhibit F was not admissible pursuant
to §4-8 (b) (1) of the Connecticut Code of Evidence
for the purpose of establishing the plaintiff’s failure to
mitigate its damages. Section 4-8 (b) (1) permits the
admission of settlement evidence offered for “another
purpose,” meaning for a purpose other than addressing
“the issues of liability” or "the amount of the claim.”
Conn. Code Evid. § 4-8 (a); see also E. Prescott, Tait’s
Handbook of Connecticut Evidence (6th Ed. 2019)
§ 4.19.4, p. 203 (“other reasons will also suffice as long
as they are relevant to some issue other than liability
or damages” (emphasis added)). We agree with the
reasoning in Pierce and Stockman that evidence of a
settlement offer proffered to support a mitigation of
damages defense speaks to the “amount of the claim,”
and, therefore, we conclude that exhibit F is not within
the scope of the exceptions contemplated in § 4-8 (b)
(1).% Accordingly, the defendant’s reliance on § 4-8 (b)
(1) is misplaced.

Having concluded that the court abused its discretion
in denying the plaintiff’'s motion in limine and in admit-
ting exhibit F in full into the record, we turn to the
question of whether the plaintiff has demonstrated sub-
stantial prejudice stemming from the court’s evidentiary
rulings. See MacDermid, Inc. v. Leonetti, supra, 328
Conn. 756. The court relied solely on exhibit F in
determining that the plaintiff had failed to mitigate its
damages as to its claim concerning the defendant’s fail-
ure to pay the full amounts owed pursuant to the agree-
ment from February through December, 2017. Conse-
quently, we conclude that (1) the plaintiff suffered
substantial prejudice as a result of the court’s eviden-
tiary rulings, and (2) the court’s determination that the
plaintiff failed to mitigate its damages cannot stand.

In sum, we conclude that the court committed harm-
ful error in admitting evidence of the settlement offer



and in relying on that evidence to conclude that the
plaintiff had failed to mitigate its damages, which
resulted in the court, in its September 2, 2021 decision,
declining to award contractual interest to the plaintiff
that accrued “beyond January 29, 2018.” In its subse-
quent decision determining the amount of contractual
interest awarded to the plaintiff, the court declined to
award any contractual interest for the month of Janu-
ary, 2018, because “that was the month in which the
plaintiff rejected the defendant’s payment.” See foot-
note 9 of this opinion. Thus, we reverse the judgment
in part and remand the case to the court for a hearing
to determine the amount of contractual interest accrued
beyond December, 2017, to which the plaintiff is enti-
tled, if any, with any such interest to be added to the
damages awarded to the plaintiff.

B

The plaintiff also asserts that the court committed
error in failing to address its distinct claim that the
defendant breached the agreement by crediting costs
charged to the Salem and Quaker Hill stores against
the payments that the defendant owed pursuant to the
agreement. This claim is unavailing.

Resolving the plaintiff’s claim requires us to interpret
the court’s judgment. “The interpretation of a trial
court’s judgment presents a question of law over which
our review is plenary. . . . As a general rule, judgments
are to be construed in the same fashion as other written
instruments. . . . The determinative factor is the inten-
tion of the court as gathered from all parts of the judg-
ment. . . . Effect must be given to that which is clearly
implied as well as to that which is expressed. . . . The
judgment should admit of a consistent construction as
a whole. . . . If there is ambiguity in a court’s memo-
randum of decision, we look to the articulations [if any]
that the court provides. . . . [W]e are mindful that an
opinion must be read as a whole, without particular
portions read in isolation, to discern the parameters of
its holding. . . . Furthermore, [w]e read an ambiguous
trial court record so as to support, rather than contra-
dict, its judgment.” (Internal quotation marks omitted.)
In re November H., 202 Conn. App. 106, 118, 243 A.3d
839 (2020).

The following additional facts and procedural history
are relevant to our disposition of this claim. In its second
amended complaint, the plaintiff alleged that the defen-
dant had breached the agreement by, inter alia, crediting
costs that it attributed to the Salem and Quaker Hill
stores against the payments owed under the agreement.
In its principal posttrial brief, the plaintiff asserted that
the evidence at trial demonstrated that these costs
totaled $20,080.62, with $6160.36 in costs attributed to
the Salem store and $13,920.65 in costs attributed to
the Quaker Hill store.?” As the plaintiff recognized, the
$13,920.65 amount attributed to the Quaker Hill store



included a single charge of $10,016.28, representing the
amount of the lien that the department had imposed
on the defendant in 2019. As relief vis-a-vis this claim,
the plaintiff contended that the “inappropriate reduc-
tions should be added to [the] total judgment.”

In rendering judgment for the plaintiff on count one
of its second amended complaint asserting breach of
contract, the court did not expressly refer to the plain-
tiff’s claim regarding the costs credited by the defendant
against the payments owed pursuant to the agreement.
In the portion of its decision analyzing the defendant’s
counterclaim, however, the court (1) determined that
the defendant improperly had deducted $10,016.28, the
amount of the department lien assessed on it in 2019,
from its payments owed pursuant to the agreement and
(2) awarded the plaintiff $10,016.28, plus contractual
interest, in damages. Notwithstanding that the court
discussed this award in the section of its decision exam-
ining the counterclaim, we do not construe the decision
to reflect that the court awarded the plaintiff the
$10,016.28, plus contractual interest, in damages on the
counterclaim; indeed, awarding such relief to the plain-
tiff, as the counterclaim defendant, would have been
procedurally improper. Rather, reading the decision as
a whole, we conclude that the court awarded the plain-
tiff the $10,016.28, plus contractual interest, as part of
its adjudication of the plaintiff’'s breach of contract
claim. It necessarily follows that the court considered
the discrete claim that the plaintiff maintains was over-
looked, as the plaintiff’s requested relief vis-a-vis that
claim included a return of the $10,016.28 amount that
was improperly withheld. Insofar as the court did not
award the plaintiff the additional costs that it asserted
were credited improperly by the defendant against the
payments owed pursuant to the agreement, we con-
clude that the court impliedly denied, rather than
ignored, that requested relief.

In sum, we conclude that the court addressed the
plaintiff’s claim that the defendant breached the agree-
ment by crediting costs charged to the Salem and
Quaker Hill stores against the payments that the defen-
dant owed pursuant to the agreement, but the court
awarded only partial relief as to that claim. Accordingly,
the plaintiff’s contention fails.?

The judgment is reversed only insofar as the trial
court declined to award contractual interest on count
one of the plaintiff’s second amended complaint for
the period beyond December, 2017, and the case is
remanded for further proceedings consistent with this
opinion; the judgment is affirmed in all other respects.

In this opinion the other judges concurred.

!'In support of its breach of contract claim asserted in count one, the
plaintiff alleged that the defendant “did not make its full payment for the
month of February, 2017, and it has not made a full monthly payment for any
month thereafter. The foregoing has resulted in the accrual of a substantial
arrearage that remains unpaid to date.” In support of its unjust enrichment



claim asserted in count two, the plaintiff alleged that the defendant “did
not make its full payment for the month of February, 2017, through the rest
of that calendar year and for part of 2018. . . . The foregoing has resulted
in the accrual of a substantial arrearage that remains unpaid to date and
owing to the plaintiff.” As the trial court, Jongbloed, J., found in its decision,
the defendant made either partial or no payments from February through
December, 2017.

2 The plaintiff did not file a reply to the special defense asserted in the
defendant’s April 28, 2021 pleading; however, on August 2, 2018, the plaintiff
had filed a reply denying an identical special defense asserted alongside an
answer filed by the defendant on May 11, 2018. See Practice Book § 10-61
(“[i]f the adverse party fails to plead further [following an amendment to a
pleading], pleadings already filed by the adverse party shall be regarded as
applicable so far as possible to the amended pleading™).

3 The plaintiff also asserted three special defenses to the counterclaim,
alleging that, to the extent that it was liable for the unemployment compensa-
tion taxes at issue, (1) the defendant was contributorily negligent, (2) the
defendant failed to provide timely notice of its claim to the plaintiff, and
(3) the defendant had collected the amount that it claimed was owed. The
defendant did not file a reply to the plaintiff’s special defenses.

* After concluding that the plaintiff had met its burden to prove its breach
of contract claim, the court determined that the plaintiff had not established
its alternative claim for unjust enrichment set forth in count two.

®The parties do not dispute that the department made the determination
in April, 2017.

5 General Statutes § 31-223 (a) provides in relevant part that “(2) an
employer who acquires substantially all of the assets, organization, trade
or business of another employer who at the time of such acquisition was
subject to this chapter shall immediately become subject to this chapter as
a successor employer . . . .”

General Statutes § 31-225a (i) (2) provides: “The executors, administra-
tors, successors or assigns of any former employer shall acquire the experi-
ence rating records of the predecessor employer with the following excep-
tion: The experience of a predecessor employer, who leased premises and
equipment from a third party and who has not transferred any assets to the
successor, shall not be transferred if there is no common controlling interest
in the predecessor and successor entities.”

Although § 31-225a has been amended since the events at issue in this
appeal; see, e.g., Public Acts 2023, No. 23-4, § 1; those amendments have
no bearing on the merits of this appeal. In the interest of simplicity, we
refer to the current revision of the statute.

" As we explain in part II B of this opinion, we construe the court’s award
of $10,016.28, plus contractual interest, to be part of the relief awarded to
the plaintiff on count one of its second amended complaint asserting breach
of contract.

8 Although the court did not expressly state that it had rendered judgment
in the defendant’s favor on the plaintiff’s unjust enrichment claim, the deci-
sion implies this result. See footnote 4 of this opinion; see also Russell v.
Russell, 91 Conn. App. 619, 638, 882 A.2d 98 (“unjust enrichment and breach
of contract are mutually exclusive theories of recovery”), cert. denied, 276
Conn. 924, 888 A.2d 92 (2005), and cert. denied, 276 Conn. 925, 888 A.2d
92 (2005).

? On November 12, 2021, after this appeal and this cross appeal had been
filed, the plaintiff filed a motion requesting that the trial court determine
the amounts of contractual interest and contractual attorney’s fees that it
had awarded. On February 4, 2022, the court awarded the plaintiff (1) a
total of $11,064.79 in contractual interest, comprising (a) $4554.21 in interest
accrued on the amount of $30,183.89 between February and December,
2017, with the court declining to award any interest accrued for the month
of January, 2018, and (b) $6510.58 in interest accrued on the amount of
$10,016.28, and (2) $17,088.32 in contractual attorney’s fees. Neither party
has appealed from that order.

We note that this appeal and this cross appeal were taken from an appeal-
able final judgment notwithstanding that, at the time that this appeal and
this cross appeal were filed, the court had yet to determine the amounts of
the contractual interest and the contractual attorney’s fees. See Iino v.
Spalter, 192 Conn. App. 421, 456-57, 218 A.3d 152 (2019) (“a judgment that
includes an award of attorney’s fees, even when those fees are integral to
the judgment . . . is an appealable final judgment despite the fact that the
amount of those fees has not yet been determined”); see also, e.g., Doyle



Group v. Alaskans for Cuddy, 164 Conn. App. 209, 222, 137 A.3d 809 (judg-
ment was final for purposes of appeal notwithstanding that, at time appeal
was filed, there remained outstanding issues of contractual prejudgment
interest and contractual attorney’s fees), cert. denied, 321 Conn. 924, 138
A.3d 284 (2016).

0 The agreement designated December 1, 2015, as the closing date.

I'Section 4 (B) of the agreement, titled “Employees and Employee Bene-
fits,” provides: “Other than [certain] agreements referenced in [§] 2 (C) [of
the agreement], the [defendant] will have no obligation to continue to employ
any of the [plaintiff’'s] employees, nor to continue the benefits of such
employees. No assets of any ‘employee benefit plan’ as defined in the
Employee Retirement Income Security Act of 1974, as amended, maintained
or sponsored by the [plaintiff] shall be transferred as a result of the transac-
tions contemplated by this [a]greement. [The plaintiff] shall have sole respon-
sibility for accrued and unpaid vacation and holidays of their employees to
which they are entitled through the [c]losing [d]ate under their vacation
and holiday policies in effect on the [c]losing [d]ate. Any decision by the
[defendant] to employ former employees of the [plaintiff] will be solely in
the discretion of the [defendant].” There are no additional subsections that
follow § 4 (C).

2 The defendant appears to take issue with the department’s determination
that it was the successor employer to the plaintiff. As the court stated in
its decision, the defendant filed an unsuccessful administrative appeal from
the department’s determination. The propriety of the department’s determi-
nation is beyond the scope of this appeal. Accordingly, insofar as the defen-
dant claims error vis-a-vis the department’s determination, we decline to
review it.

13 In the portion of its appellate brief responding to the defendant’s claims
on direct appeal, the plaintiff references § 1 (B) of the agreement in arguing
that “[a]ny taxes accrued post-closing are not the responsibility of [the
plaintiff].” Section 1, titled “ASSETS,” identifies the assets to be transferred
from the plaintiff to the defendant on the closing date. Section 1 (B) provides
in relevant part that “[t]he [plaintiff] will pay any federal or state taxes and
all expenses of the business accrued as of closing. The [defendant] shall
reimburse [the plaintiff] for deposits with utility companies, if any. The
[plaintiff] shall indemnify and hold the [defendant] harmless from any taxes
including sales and employee withholdings not paid by the [plaintiff] and
any vendor bills not paid by the [plaintiff].” We do not construe this language
to bear on the issue of liability for the unemployment tax assessment.

Neither party claims that any other portion of the agreement is germane
to the issue of liability for the unemployment tax assessment.

¥ We address the portion of the court’s judgment rendered in favor of
the plaintiff on count two of the counterclaim asserting unjust enrichment
in part I B of this opinion.

1% In asserting that the court improperly rendered judgment in the plaintiff’s
favor on its unjust enrichment claim, the defendant again appears to take
issue with the department’s determination that it was the successor employer
to the plaintiff, as well as the circumstances surrounding that decision. The
propriety of the department’s determination is not before us in this appeal
and, therefore, we decline to consider it. See footnote 12 of this opinion.

16 For the first time on appeal, the defendant relies on General Statutes
§ 31-223 (c) to contend that the plaintiff “should have been liable for its
unemployment tax through December 31, 2017, under Connecticut law
regardless of the . . . agreement.” We decline to consider this issue, which
was not distinctly raised before the trial court. See, e.g., United Concrete
Products, Inc. v. NJR Construction, LLC, 207 Conn. App. 551, 579, 263 A.3d
823 (2021) (“Our appellate courts, as a general practice, will not review
claims made for the first time on appeal. . . . [A]n appellate court is under
no obligation to consider a claim that is not distinctly raised at the trial
level. . . . [Blecause our review is limited to matters in the record, we
[also] will not address issues not decided by the trial court. . . . The require-
ment that [a] claim be raised distinctly means that it must be so stated as
to bring to the attention of the court the precise matter on which its decision
is being asked.” (Internal quotation marks omitted.)).

17 Section 4-8 of the Connecticut Code of Evidence provides: “(a) General
Rule. Evidence of an offer to compromise or settle a disputed claim is
inadmissible on the issues of liability and the amount of the claim.

“(b) Exceptions. This rule does not require the exclusion of:

“(1) Evidence that is offered for another purpose, such as proving bias
or prejudice of a witness, refuting a contention of undue delay or proving



an effort to obstruct a criminal investigation or prosecution, or

“(2) statements of fact or admissions of liability made by a party.”

18 The defendant argues that, in challenging the court’s evidentiary rulings,
the plaintiff has failed to comply with Practice Book § 67-4 (e) (3) and (5)
and, therefore, we should decline to review the plaintiff’s claims regarding
the court’s denial of the plaintiff’s motion in limine and the court’s admission
of the settlement evidence in full into the record. We are not persuaded.

Practice Book § 67-4 (e) (3) provides: “When error is claimed in any
evidentiary ruling in a court or jury case, the brief or appendix shall include
a verbatim statement of the following: the question or offer of exhibit; the
objection and the ground on which it was based; the ground on which the
evidence was claimed to be admissible; the answer, if any; and the ruling.”

Practice Book § 67-4 (e) (5) provides: “When the basis of an evidentiary or
other ruling referred to in subsection (e) (3) or (e) (4) cannot be understood
without knowledge of the evidence or proceeding which preceded or fol-
lowed the ruling, a brief narrative or verbatim statement of the evidence
or proceeding should be made. A verbatim excerpt from the transcript
should not be used if a narrative statement will suffice. When the same
ruling is repeated, the brief should contain only a single ruling unless the
other rulings are further illustrative of the rule which determined the action
of the trial court or establish the materiality or harmfulness of the error
claimed. The statement of rulings in the brief shall include appropriate
references to the page or pages of the transcript.”

Following our review of the plaintiff’s principal appellate brief and appen-
dix on cross appeal, we conclude that the plaintiff adequately presented
its claims challenging the court’s evidentiary rulings. Moreover, assuming
arguendo that the plaintiff failed to comply strictly with our rules of practice,
we would deem the plaintiff’s claims to be reviewable. See, e.g., State v.
Gonzalez, 106 Conn. App. 238, 246 n.7, 941 A.2d 989 (“We note that the
defendant’s brief did not comply with [the predecessor to Practice Book
§ 674 (e) (3)]. Although we do not condone this failure to follow our rules
of practice, we do not consider it fatal to the defendant’s claim.”), cert.
denied, 287 Conn. 903, 947 A.2d 343 (2008); Florian v. Lenge, 91 Conn. App.
268, 287, 880 A.2d 985 (2005) (notwithstanding defendant’s noncompliance
with predecessor to § 67-4 (e) (3), “[b]ecause the defendant . . . gives some
indication as to what he sought to pursue and cites to relevant portions of
the transcript, we will review the defendant’s arguments”).

19 The plaintiff also claims that a finding made in footnote 1 of the court’s
memorandum of decision was clearly erroneous. In the body of the decision,
the court found that “[the defendant] does not dispute that it owe[d] [the
plaintiff] $30,183.89 . . . . [The plaintiff] agree[s] with the balance as calcu-
lated, but takes issue with the interest owed as a result of [the defendant’s]
default and reasonable attorney’s fees as provided in the agreement.” (Foot-
note omitted.) In footnote 1 of the decision, the court stated: “[The plaintiff]
now claims the arrearage was actually $35,211.15. However, in view of
Branson’s testimony that he disagreed only with the attorney’s fees portion
of the January, 2018 payment, the court finds the arrearage was $30,183.89.”
The plaintiff does not appear to dispute that $30,183.89 was the arrearage
owed by the defendant, exclusive of contractual interest, as of January 29,
2018; however, the plaintiff takes issue with the court’s finding that Branson
“disagreed only with the attorney’s fees portion of the January, 2018 pay-
ment,” as Branson’s testimony indicates that he also disputed the defendant’s
calculation of contractual interest accrued as of January 29, 2018. On the
basis of the decision as a whole, it is apparent that the court recognized
that the plaintiff disputed the amount of contractual interest that had accrued
by January 29, 2018. Thus, assuming arguendo that the court committed
error, we deem the error to be harmless.

» The January 29, 2018 letter is titled “Re: Asset Purchase Agreement with
[the Defendant] dated November 25, 2015.” The body of the January 29,
2018 letter states:

“Enclosed please find a check in the amount of $30,937.97 which repre-
sents the arrearage owed to [the plaintiff] as agreed including the contractual
interest due under the [agreement]. I have also included the supporting
documentation to establish the amount owed.

“Also enclosed is a check for [$4000] as payment for the legal fees incurred
by [the plaintiff] in connection with the [present action]. If [the plaintiff]
has incurred more than [$4000] in legal fees, please provide me with that
figure along with documentation supporting the reasonableness of the legal
fees incurred.

“Since these payments bring [the defendant’s] obligations current under



the [agreement], we will consider this matter closed and the agreement of
the parties remains in full force and effect. Accordingly, [the defendant]
will now resume its monthly payments as they are provided for by the
[a]greement.

“Please contact me with any questions or concerns. Thank you for your
attention to this matter.”

! The record reflects that both parties referred to the plaintiff by shorthand
as CCICW.

% Following a morning recess later in the day, the court heard additional
argument from the parties’ respective counsel on the motion in limine.
Following the additional argument, the court again indicated that it would
reserve its decision on the issue.

% The plaintiff’s counsel also objected to the defendant’s offer of exhibit
F on the basis of hearsay. The court overruled that objection. The plaintiff
does not claim error on appeal with respect to that ruling.

% As the court found, the parties did not dispute that, as of January 29,
2018, the outstanding arrearage, exclusive of contractual interest, owed
pursuant to the agreement was $30,183.89. Thus, of the $30,937.97 offered
by the defendant, $754.08 was the defendant’s calculation of contractual
interest. The record reflects that, as of January 29, 2018, the plaintiff claimed
in excess of $4000 in accrued contractual interest.

% Rule 408 of the Federal Rules of Evidence provides: “(a) Prohibited
Uses. Evidence of the following is not admissible—on behalf of any party—
either to prove or disprove the validity or amount of a disputed claim or
to impeach by a prior inconsistent statement or a contradiction:

“(1) furnishing, promising, or offering—or accepting, promising to accept,
or offering to accept—a valuable consideration in compromising or
attempting to compromise the claim; and

“(2) conduct or a statement made during compromise negotiations about
the claim—except when offered in a criminal case and when the negotiations
related to a claim by a public office in the exercise of its regulatory, investiga-
tive, or enforcement authority.

“(b) Exceptions. The court may admit this evidence for another purpose,
such as proving a witness’s bias or prejudice, negating a contention of
undue delay, or proving an effort to obstruct a criminal investigation or
prosecution.”

Following Pierce, rule 408 was amended in 2006 and again in 2011. These
amendments do not affect our analysis and, therefore, we refer to the current
version of the rule.

% At least two federal circuit courts of appeals, in decisions predating
Pierce and Stockman, have concluded that settlement evidence is admissible
pursuant to rule 408 of the Federal Rules of Evidence to address a mitigation
of damages defense. See Bhandari v. First National Bank of Commerce,
808 F.2d 1082, 1103 (5th Cir. 1987); Urico v. Parnell Oil Co., 708 F.2d 852,
854-55 (1st Cir. 1983). We are not persuaded by the rationale of these
decisions. See Davis v. Beling, 128 Nev. 301, 312 n.5, 278 P.3d 501 (2012)
(deeming Bhandari and Urico to be “unpersuasive” and “unconvincing,”
respectively, in their analyses of rule 408).

" The sum of $6160.36 and $13,920.65 is $20,081.01, rather than $20,080.62.
We deem this discrepancy to be immaterial.

% The plaintiff also asserts that the court improperly denied its motion
for reargument and for reconsideration insofar as the motion was predicated
on the ground that the court failed to address the issue in question. This
assertion is untenable in light of our conclusion that the court considered
that issue.




