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Opinion

BISHOP, J. This appeal presents a novel guestion
regarding an insurer’'s subrogation rights when a
houseguest accidentally burns down an insured’s vaca-
tion home. The defendant, James Manella, appeals from
the trial court’s award of $132,505 to the plaintiff, Mid-
dlesex Mutual Assurance Company (Middlesex),! which
insured and paid the claim on the destroyed house.
Manella contends that the court improperly concluded
that the insurance company has a right of subrogation
against him, that the court should have allowed testi-
mony by the insured as to his understanding of the
insurance contract and that the calculation of the dam-
ages award was faulty. We reverse the judgment of the
trial court.

The facts in this case are not in dispute. In 1993,
Brian Wasko and Phyllis Wasko, residents of Weston,
owned a house on Shore Road in Goshen that they used



primarily on weekends and vacations. Manella was a
friend and business associate of the Waskos who had
recently moved to New York City. The Waskos offered
to let Manella stay at their house in Goshen on the
weekend of February 5, 1993, with the proffered hope
that he might be interested in renting or buying it in
the future. Manella accepted that offer. While at the
house in Goshen, he lit a fire in the fireplace, and, when
he was ready to return to New York, he emptied the
ashes and embers into a paper bag, which he placed
outside on the porch. After he departed, the house
caught fire and was substantially destroyed. The fire
marshal of the town of Goshen determined that the
ashes and embers in the paper bag had caused the blaze.

The house was insured under a homeowners policy
from Middlesex. Pursuant to the insurance policy, Mid-
dlesex paid the Waskos $48,500 for the lost personal
property and $84,005 for the lost dwelling for a total
of $132,505. In October, 1993, the Waskos brought an
action against Manella sounding in negligence, reckless-
ness and res ipsa loquitur. In March, 1997, Middlesex
was substituted as the real party in interest.

On April 14, 2000, Manella filed a motion for summary
judgment on all counts, of which only the negligence
count survived.? At that time, Manella argued that Mid-
dlesex had no right of subrogation and that a social
houseguest should be considered an “implied co-
insured” under the policy. The court was unpersuaded.
On October 13, 2000, it held, in a memorandum of deci-
sion, that Middlesex could subrogate the Waskos’ claim
because the homeowners policy did not specify cover-
age for social guests. In short, Manella was not an
insured under the terms of the policy.

In the subsequent trial to the court on July 24 and
25, 2001, the court found that Manella had been negli-
gent and that his negligence had caused the destruction
of the Waskos’ house and personal property. The court
awarded Middlesex $132,505 in damages.

In this appeal, Manella argues that Middlesex does
not have a right of subrogation against a social guest.
Manella further argues that the court improperly pre-
cluded Brian Wasko, the insured, from testifying as
to his understanding of the scope of coverage of his
homeowners policy and that the calculation of replace-
ment value of the personal property was determined
inaccurately. Because we agree with Manella as to the
first claim, which is that Middlesex has no right of
subrogation against him, we need not reach the
remaining issues.

Our analysis begins with a consideration of the nature
of subrogation. Subrogation is a concept that has its
roots in doctrines of equity, and it is applied by opera-
tion of law. 83 C.J.S., Subrogation § 3 (b) (1953).% “The
determination of what equity requires is a matter for



the discretion of the trial court. . . . Our review of a
trial court’s exercise of the legal discretion vested in it
is limited to the questions of whether the trial court
correctly applied the law and could reasonably have
reached the conclusion that it did.” (Internal quotation
marks omitted.) Rosenblit v. Williams, 57 Conn. App.
788, 792, 750 A.2d 1131, cert. denied, 254 Conn. 906,
755 A.2d 882 (2000). When the court draws conclusions
of law, our review is plenary. Torres v. Waterbury, 249
Conn. 110, 118, 733 A.2d 817 (1999).

The right of subrogation, though it originates from
principles of equity, can arise out of statute, the com-
mon law or contract. R. Keeton & A. Widiss, Insurance
Law (1988) § 3.10 (a) (1), p. 220. In its simplest form,
subrogation allows a party who has paid a debt to “step
into the shoes” of another (usually the debtee) to
assume his or her legal rights against a third party to
prevent that party’s unjust enrichment. Id., 219. In that
way, an insurance company, for example, can be substi-
tuted for the insured in an action against a third party
tortfeasor. The insured, having been paid by the insurer,
in essence, transfers his rights against the tortfeasor to
the insurer. The insurer, thus, can attempt to collect
from the party that caused the loss to the extent
expended by the insurer in satisfying the claim.

Typically, two types of subrogation are distinguished,
conventional and equitable. Westchester Fire Ins. Co.
v. Allstate Ins. Co., 236 Conn. 362, 370, 672 A.2d 939
(1996). Conventional subrogation, which is closely asso-
ciated with the principle of assignment, arises only by
agreement between two parties, after a loss, when a
party, under no obligation to do so, pays the debt of
another. Id., 371. Where, as here, the insurer clearly
has an interest in the matter and acquires that interest
before the loss occurs, conventional subrogation, it
would seem, is not applicable. See id.

In contrast, equitable subrogation arises strictly as a
matter of equity, regardless of whether there is an
explicit agreement. Id. “It is designed to promote and
to accomplish justice, and is the mode which equity
adopts to compel the ultimate payment of a debt by
one who, in justice, equity, and good conscience, should
pay it.” (Internal quotation marks omitted.) Id. In the
past, equitable subrogation could be applied in “every
instance in which one person, not acting as a mere
volunteer or intruder, pays [the] debt for which another
is primarily liable, and which in equity and good con-
science should have been discharged by the latter.”
(Internal quotation marks omitted.) Id.

The distinction between conventional and equitable
subrogation is pertinent to our consideration of the
issue this appeal presents. At first blush, conventional
subrogation, also known as contractual subrogation,
might seem to be the appropriate descriptor of the
insurer’s right, in this case, because there are explicit



terms in the insurance contract that refer to the insur-
er’s right of subrogation.* Specifically, in the “subroga-
tion” clause of the insurance contract, the language
recites that the insurer may require an assignment of
rights of recovery,® and, if asked, the insured must coop-
erate. Here, the Middlesex did, in the course of events,
require the assignment, and the Waskos dutifully coop-
erated. If, in fact, the insurer’s right of subrogation
rested on that clause, we would be reluctant to abrogate
the subrogation rights for which the parties contracted.

The contract, however, is not the source of the right,
but rather is a reference to those rights that may exist
at law or in equity. Despite the contractual language,
the basis of the insurer’s right of subrogation in this
case is equitable. “Aright of true [equitable] subrogation
may be provided for in a contract, but the exercise of
the right will, nevertheless, have its basis in general
principles of equity rather than in the contract, which
will be treated as being merely a declaration of princi-
ples of law already existing.” 83 C.J.S., supra, § 3 (b).
“The right of [equitable] subrogation is not a matter
of contract; it does not arise from [the] contractual
relationship between the parties, but takes place as a
matter of equity, with or without an agreement to that
effect.”® Id. In sum, the subrogation clause in the insur-
ance policy before us merely requires the insured to
yield to the insurer those subrogation rights that equity
provides. We conclude, therefore, that the plaintiff's
right of subrogation is meted by principles of equity.
That understanding better comports with the character-
ization of equitable subrogation in Westchester Fire
Ins. Co.

Having determined that the insurer’s right of subroga-
tion is equitable in nature, we turn to a consideration
of its reasonable parameters. The recently decided case
of DiLullo v. Joseph, 259 Conn. 847, 792 A.2d 819 (2002),
illuminates the bounds of the equitable right of subroga-
tion in the insurance context. In DiLullo, the issue was
whether, in the absence of a specific agreement
between the landlord and tenant, a landlord’s fire
insurer has a right of subrogation against a tenant for
negligently causing a fire that damaged the rented prop-
erty. Id., 848. In particular, the court sought a default
rule for when landlords and tenants fail to explicitly
allocate their risks in their leases or elsewhere. Id., 851.

Founding its decision on Connecticut’s strong public
policy against economic waste, our Supreme Court
determined that when two (or more) parties have an
insurable interest in a premises, it would be economi-
cally redundant for them to have identical or overlap-
ping coverage. Id., 854. When principles of equity are
invoked, such as with subrogation, a court must exam-
ine both the public policy implicated and the basic
elements of fairness. Id., 853. In doing so, the court
concluded that it would be inappropriate to create a



default rule that would require that every tenant carry
sufficient insurance to cover the cost of an entire build-
ing that was, presumably, already insured by the land-
lord. Id., 854. “This duplication of insurance would, in
our view, constitute economic waste and, in a multiunit
building, the waste would be compounded by the num-
ber of tenants.” Id.

Following the reasoning in DiLullo, we conclude that
it would be similarly wasteful to require that every
individual carry insurance on every building he or she
enters, if only briefly, to avoid the consequences of a
subrogation suit. Moreover, the strain on the limits of
equity is, we believe, even greater when the situation
involves a host and guest. We premise that conclusion
on several reasons. Where, in a landlord-tenant relation-
ship, the lease provides a convenient mechanism for
cost allocation, in a host-guest relationship there is
rarely any explicit agreement that might allow the inser-
tion of terms to allocate risks. Most visits occur “in the
absence of an express agreement between the parties
covering the question . . . .” Id., 850. Also, to suggest
that every houseguest should carry a liability policy
adequate to protect him or her from the consequences
of negligence in another’s home would cause significant
economic waste because the insurance necessary for
the protection against a home’s loss would be multiplied
by the number of guests staying at or visiting the resi-
dence. Finally, we can reasonably contemplate the sig-
nificant difficulties insurance carriers would have in
determining premium costs in order to make roaming
property damage insurance policies available to guests
and visitors, whose visiting habits would be elusive to
prediction. In contrast, such premium pricing difficul-
ties do not attend insuring property of ascertainable
value.

In DiLullo, our Supreme Court was persuaded by the
reasoning that “in most instances, neither landlords nor
tenants ordinarily expect that the landlord’s insurer
would [proceed] against the tenant, unless expert coun-
seling to that effect had forewarned them.” Id., 854. With
the informality inherent in a host-guest relationship, the
expectation of an insurer’s subrogation suit, we believe,
would be even more removed.

Although there are many states that have adopted
the rule barring subrogation against tenants,” Middlesex
argues that this case is significantly different because
it involves neither a landlord-tenant relationship nor a
guest who is a relative. The Waskos’ insurance policy
names as additional insureds residents of the household
who are relatives and their minor charges.? In this some-
what uncharted territory of equitable principles, for
determining whether a right of subrogation should lie,
we find that the actual relationship between the insured
and the defendant is more compelling than whether
the defendant fits into a category of coinsureds, as



contractually defined.

On that point, we find the reasoning in Reeder v.
Reeder, 217 Neb. 120, 348 N.W.2d 832 (1984), to be
persuasive. In Reeder, a guest caused fire damage to
the house at which she was staying, and the trial court
denied the host’s insurer the right of subrogation. While
the facts in Reeder involved one brother and his family
staying as guests at another brother’s house, the
Nebraska Supreme Court was explicit in its character-
ization of their relationship as that of host and guest,
and the reasoning used to decide that case did not hinge
on their familial ties.® The court stated that characteriz-
ing their relationship as that of landlord-tenant or licen-
sor-licensee also was immaterial and unhelpful. “The
arrangement, for whatever difference placing titles on
it may be, was really that of a host and guest.”® Id.,
125-26. Having found that the relationship was one of
host and guest, the court in Reeder found that it would
be inequitable to permit the homeowner’s insurer to
have a right of subrogation against the homeowner’s
guest. Id., 129.

By adopting the reasoning of DilLullo, this court
arrives at the same conclusion as did the court in
Reeder, albeit by a different route. In Reeder, the court
reasoned that “[the] question is not whether the rela-
tionship between the brothers was that of landlord/
tenant or licensor/licensee, but whether the carrier, by
seeking to recover from [the homeowner’s] ‘guest,’ is,
in effect, seeking to recover from the insured himself
for the very risk that the carrier insured and for which
it received premiums.” Id., 126. In that light, in contrast
to the principle of subrogation, the guest, as opposed
to the insurer, is seen as “'stepping into the shoes” of the
insured homeowner. This characterization effectively
preempts subrogation, as an insurer generally is forbid-
den from using subrogation against its insured. Id.,
128-29.

The court in DiLullo declined to adopt the “implied
co-insured” theory* that was found to be persuasive to
the trial court (and to the court in Reeder) and affirmed
the decision on other grounds. The court concluded
that, in such cases, the denial of subrogation was “sound
as a matter of subrogation law and policy . . . out-
weigh[ing] the criticisms and the usual rules of insur-
ance and contract law.” DiLullo v. Joseph, supra, 259
Conn. 853. Similarly, we are convinced by the fairness
of the result in Reeder.

We find it fair—and fairly within the contemplation
of the insured—that one of the benefits of purchasing
homeowners insurance is that the insureds need not
sue their guests who negligently cause damage, even
though they would be within their rights to do so."? As
DiLullo shows, an insurer is not entitled, in every case,
to step into the shoes of the insured. Subrogation “is
a fluid concept depending upon the particular facts and



circumstances of a given case for its applicability. To
some facts subrogation will adhere—to others it will
not.” Sutton v. Jondahl, 532 P.2d 478, 482 (Okla.
App. 1975).

Insurance carriers are in the better position to assess
the risks associated with insuring property and are more
capable of doing so than houseguests or their liability
carriers who cannot reasonably be expected to antici-
pate the costs of damage that the guests may cause to
unknown properties. They know, or should know, that
a rental property will have tenants and that a person’s
home will have houseguests.*® The argument that insur-
ers need to be able to choose whom exactly will be
covered by the policies they issue is not persuasive
because insurers know the value of the property they
insure and may reasonably anticipate the likelihood of
aloss occurrence with substantially more certainty than
a guest can anticipate the loci of his or her visits to
come.* That insurers do not know exactly who may
pass through a homeowner’s door does not make their
risks unmanageable, whereas the requirement that
houseguests either enter a series of risk allocating nego-
tiations with their hosts or financially brace themselves
for the potential replacement cost of every structure
they visit could be prohibitive, even if it could be calcu-
lated in advance. We conclude that a policy on subroga-
tion that would encourage economic waste and lawsuits
against the invited guests of insureds, while drawing
distinctions that would create classes of houseguests
based on heredity, marital status and length of stay,
does not comport with sound social policy, consumer
expectations or with the principles of fairness that the
principles of equity espouse.

Accordingly, we hold that in keeping with DiLullo,
subrogation should not be allowed against a houseguest
whose negligence causes damage to the property of an
insured homeowner.

The judgment is reversed and the case is remanded
with direction to render judgment in favor of the
defendant.

In this opinion MIHALAKOQOS, J., concurred.

! Middlesex is the substitute plaintiff subrogee for the subrogors, Brian
Wasko and Phyllis Wasko, the insured homeowners who no longer are
parties in interest to this action.

2The court ruled that res ipsa loquitur is not a cause of action in itself,
but merely a method of proving negligence. The recklessness count was
dismissed because it would have allowed Middlesex to recover punitive
damages, i.e., more than it had disbursed to the Waskos, which would
contravene statutory limits on subrogation. See General Statutes § 38a-307.
The court’s decision on the recklessness and res ipsa loquitur counts has
not been challenged.

3 See also R. Keeton & A. Widiss, Insurance Law (1988) § 3.10 (a) (1)-(2),
pp. 219-23; see Restatement (First), Restitution, Subrogation § 162, comment
(a), p. 653 (1937).

4 Middlesex’'s homeowner’s insurance policy states: “An insured may waive
in writing before a loss all rights of recovery against any person. If not
waived, we may require an assignment of rights of recovery for a loss to
the extent that payment is made by us. If an assignment is sought, an insured



must sign and deliver all related papers and cooperate with us.”

® We leave undecided as unnecessary to our consideration whether that
clause is an assignment or a subrogation clause. See M. Quinn, “Subrogation,
Restitution, and Indemnity: The Law of Subrogation,” 74 Tex. L. Rev. 1361,
1388 (1996) (book review). “The unnecessary and ill-considered nature of
subrogation agreements has been understood for a number of years.” Id.,
1390. Professor Quinn suggests that these stock clauses in insurance con-
tracts are best characterized as assignments of subrogation rights, or subro-
gation agreements, that confer no new rights. Id., 1389. “Although
subrogation clauses are very common in insurance policies, on the whole
they merely confirm rights that would exist without them, and at most
they alter the incidents of legal subrogation in some particulars.” 1d., 1390.
Traditionally, those particulars are limitations on the right, i.e., waivers and
modifications, but they cannot be used to enlarge or to defeat liability. 83
C.J.S,, supra, 8§ 3 (b).

¢ In other words, the right arises when payment is made to the insured.
Westchester Fire Ins. Co. v. Allstate Ins. Co., supra, 236 Conn. 372. “Upon
such payment, the insurer became subrogated to any rights that its insured
might have had against the party who had caused the loss.” Id.

"Most recently, the Supreme Judicial Court of Maine, citing and largely
following the reasoning of DilLullo, disallowed a landlord’s insurer from
proceeding against a residential tenant in a subrogation action. North River
Ins. Co. v. Snyder, 804 A.2d 399, 403-404 (2002). “To suggest the fire insur-
ance does not extend to the insurable interest of an occupying tenant is to
ignore the realities of urban apartment and single-family dwelling renting.
.. . Certainly it would not likely occur to a reasonably prudent tenant that
the premises were without fire insurance protection or if there was such
protection it did not inure to his benefit and he would need to take out
another fire policy . . . . Perhaps this comes about because the companies
themselves have accepted coverage of a tenant as a natural thing.” (Internal
quotation marks omitted.) 1d., 402-403; see Seaco Ins. Co. v. Barbosa, 435
Mass. 772, 776-77 n.4-5, 761 N.E.2d 946 (2002), for a survey of states that
have decided the question.

8 Middlesex’s homeowner’s insurance policy states: “ ‘[IJnsured’ means
you and the residents of your household who are: a. your relatives; or b.
other persons under the age of 21 and in the care of any person named above.”

°“This appears to be a case of first impression in this jurisdiction and
presents the question of whether one who occupies the home of another
with the owner’s permission, and who negligently causes damage to the
home, may be sued by the owner’s insurance carrier under a right of subroga-
tion after the insurance carrier has paid the owner for damages.” Reeder v.
Reeder, supra, 217 Neb. 121.

0 “The word [guest] is descriptive of a relationship known to the common
understanding. Besides its somewhat narrow technical significance in stat-
utes, it has a broad, general meaning, implying both a social relationship
and the existence of a host; and has been defined in general, as meaning a
person entertained in one’s house or at one’s table, a visitor entertained
without pay; a person received and entertained at the house of another, a
visitor . . . hence a person to whom the hospitality of a home, club, etc.,
is extended.” 39 C.J.S. 447, Guest (1976).

1 This is known, in the alternative, as the Sutton rule, from Sutton v.
Jondahl, 532 P.2d 478 (Okla. App. 1975). The court in Sutton reasoned that
a tenant is an implied coinsured of a landlord because they both have
an insurable interest in the property, and the landlord charges rent that
presumably distributes part of the cost of the insurance premium to the
tenant. Id., 482.

2“1t may be presumed that the insured bought this policy so that he
would not have to look to his guest for payment in the event of damage
caused by the negligent act of the guest.” Reeder v. Reeder, supra, 120
Neb. 129.

% In the context of subrogation suits, courts have analogized tenants to
permissive drivers in automobile insurance. Sutton v. Jondahl, supra, 532
P.2d 482. The characterization of guests as “permissive users” is even more
fitting as the use is similarly gratuitous.

1% “[The plaintiff] argues that [denying subrogation] jeopardizes most of
the insurance industry by exposing insurers to unknown risks. We do not
agree. Insurance companies expect to pay their insureds for negligently
caused fire, and they adjust their rates accordingly.” (Internal quotation
marks omitted.) Agra-By-Products, Inc. v. Agway, Inc., 347 N.w.2d 142,
150 (N.D. 1984). “If subrogation were permitted . . . . [i]t would also be



a windfall for [the insurer] to have collected these premiums over the years
for its assumption of this risk and then when the risk actually occurred, by
means of this litigation, to transfer the risk wholly . . . . ” (Internal quota-
tion marks omitted.) Id., 148.



