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The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
of official reports are copyrighted by the Secretary of
the State, State of Connecticut, and may not be repro-
duced and distributed without the express written per-
mission of the Commission on Official Legal
Publications, Judicial Branch, State of Connecticut.

kkkkkkkkkkkhkkkkkkkhkhkkkkkhkkhkkkkkhkhkkhkhkkkkhkhkkhhkkkkhkkhhkkkkkikkkkx



CARLOS FIGUEROA v. COMMISSIONER
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(Appeal from Superior Court, judicial district of
Tolland, Hon. David M. Barry, judge trial referee.)

David B. Rozwaski, special public defender, filed a
brief for the appellant (petitioner).

Paul E. Murray, state’s attorney, Julia K. Mahoney,
deputy assistant state’s attorney, and John F. Fahey,
assistant state’s attorney, filed a brief for the appel-
lee (respondent).

Opinion

FOTI, J. The petitioner, Carlos Figueroa, appeals from
the judgment of the habeas court denying his petition
for a writ of habeas corpus and his petition for certifica-
tion to appeal to this court. On appeal, the petitioner
claims that the court improperly (1) denied his petition
for certification to appeal from the denial of his petition
for a writ of habeas corpus and (2) denied his petition
for a writ of habeas corpus. We dismiss the appeal.

On January 5, 1993, the jury found the petitioner
guilty of sexual assault in the first degree in violation
of General Statutes § 53a-70 (a), kidnapping in the first
degree in violation of General Statutes § 53a-92 and
robbery in the second degree in violation of General
Statutes § 53a-135.! The petitioner was sentenced to a
total effective term of incarceration of twenty years, to



be served consecutively to the sentence that he was
then serving.

In February, 1993, the petitioner filed a grievance
against his trial attorney. The statewide grievance panel
dismissed that complaint, finding that there was “no
misconduct . . . warranting disciplinary action.” On
July 16, 1993, the petitioner filed his initial petition
seeking habeas corpus relief.? On December 30, 1996,
the petitioner filed a revised amended petition for a writ
of habeas corpus, alleging the ineffective assistance
of counsel. Specifically, the petitioner alleged that his
counsel’s performance was deficient in that counsel did
not adequately (1) impeach and cross-examine wit-
nesses presented by the state, (2) investigate the
charges and prepare an adequate defense and (3) object
to questions asked by the state. The petitioner also
claims that counsel failed to seek a jury charge on “an
affirmative defense regarding the diligence of the police
to charge the petitioner.”

The habeas trial was held on January 4, 2001. The
court heard testimony from, among others, the peti-
tioner and his trial counsel. On August 2, 2001, the
court denied the revised, amended petition for habeas
corpus relief.

“Our standard of review in a habeas corpus proceed-
ing challenging the effective assistance of trial counsel
is well settled. Although a habeas court’s findings of
fact are reviewed under the clearly erroneous standard
of review . . . [w]hether the representation a defen-
dant received at trial was constitutionally inadequate
is a mixed question of law and fact. . . . As such, that
guestion requires plenary review by this court unfet-
tered by the clearly erroneous standard.” (Citation omit-
ted; internal quotation marks omitted.) Milner v.
Commissioner of Correction, 63 Conn. App. 726, 737-
38, 779 A.2d 156 (2001).

“Faced with the habeas court’s denial of certification
to appeal, a petitioner’s first burden is to demonstrate
that the habeas court’s ruling constituted an abuse of
discretion. . . . If the petitioner succeeds in sur-
mounting that hurdle, the petitioner must then demon-
strate that the judgment of the habeas court should be
reversed on its merits. . . . To prove an abuse of dis-
cretion, the petitioner must demonstrate that the [reso-
lution of the underlying claim involves issues that] are
debatable among jurists of reason; that a court could
resolve the issues [in a different manner]; or that the
guestions are adequate to deserve encouragement to
proceed further. . . . For the petitioner to prevail on
his claim of ineffective assistance of counsel, he must
establish both that his counsel’s performance was defi-
cient and that there is a reasonable probability that, but
for the counsel’s mistakes, the result of the proceeding
would have been different.” (Citation omitted; internal
guotation marks omitted.) Parham v. Commissioner



of Correction, 66 Conn. App. 844, 845-46, 786 A.2d 515
(2001), cert. denied, 259 Conn. 912, 791 A.2d 565 (2002).

On the basis of our review of the record, we conclude
that the court did not abuse its discretion in denying
the petition for certification to appeal. Contrary to the
petitioner's assertions, the court found that the trial
transcript was replete with objections made by the peti-
tioner’s counsel throughout the trial, particularly during
the testimony of the state’s witnesses. The court also
found that the petitioner failed to show that any particu-
lar errors made by counsel during cross-examination
and impeachment of the state’s witnesses were unrea-
sonable or that such errors had any adverse effect on
the outcome of the trial.

On appeal, the petitioner’s claim regarding the inef-
fectiveness of counsel’s cross-examination of the victim
rests entirely on the fact that counsel failed to impeach
her testimony that she had identified the petitioner as
her assailant from a photographic array by questioning
her regarding the omission of that identification from
the police report.

With respect to the petitioner’s claim that his counsel
failed to investigate the charges and to prepare a
defense adequately, the habeas court credited counsel’s
statements that the petitioner was adamant about
rejecting the state’s proposed plea bargain and relying
on an alibi defense. As a consequence, counsel focused
mainly on those witnesses at trial. The court also dis-
credited the petitioner’s testimony that his counsel did
not discuss the adverse impact that the introduction of
his prior sexual assault conviction would have on the
chance of success at trial. The court found that trial
counsel “extensively questioned [the victim] regarding
discrepancies in her descriptions of the assailant and
the petitioner. These questions focused on physical dis-
tinctions such as height differences and different skin
complexions, as well as [the victim’s] confusion regard-
ing what officers showed her pictures . . . and her
testimony that she did not get a good look at her assail-
ant. The trial court even allowed a side by side compari-
son of [the victim] and the petitioner that demonstrated
the relative heights and sizes to the jury. . . . Trial
counsel integrated these discrepancies into his closing
arguments, bringing up inconsistencies between [the
victim’s] descriptions of her assailant and the petition-
er's appearance, [the victim’s] difficulty in picking out
her assailant in the photographic arrays, and the
unavailability of police officers and other potential wit-
nesses.”

With respect to the petitioner’s jury instruction claim,
the court found that the statute of limitations was not
pleaded as a special defense at trial, but was raised by
way of a motion to dismiss. The court found that the
petitioner failed to show any prejudice arising from his
counsel’s strategy in pursuing the motion to dismiss in



the manner that he did. On the basis of its review of
the record and transcripts in the case and the testimony
presented in the habeas hearing, the court concluded
that the attorney’s actions were reasonable, given all
the circumstances, and that his performance at trial
was well within the range of reasonably competent
professional assistance.

For the foregoing reasons, we conclude that the court
did not abuse its discretion in denying the petition for
certification to appeal.

The appeal is dismissed.

In this opinion the other judges concurred.

! The facts of the underlying crimes in this case are set forth in State v.
Figueroa, 235 Conn. 145, 665 A.2d 63 (1995). Because those facts are not
relevant to our disposition of this appeal, we do not repeat them here.

2The claims alleged in that petition essentially were the same as those
presented in the current appeal.




