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Opinion

FOTI, J. This appeal arises from a medical malprac-
tice action. The plaintiffs, Ronda Drew, both individu-



ally and in her capacity as the administratrix of the
estate of Cassidy Drew-Anzalone, and Michael Anza-
lone, appeal from the judgment of the trial court ren-
dered in favor of the defendants, William W. Backus
Hospital (hospital) and Joseph A. Newell. The judgment
followed the court’s action in granting summary judg-
ment in the defendants’ favor on all counts of the plain-
tiffs’ operative complaint. On appeal, the plaintiffs
challenge the propriety of the court’s ruling. The dispos-
itive issue raised by the plaintiffs is whether the court,
in the context of their malpractice claim, properly con-
cluded that no genuine issue of material fact existed
and that, as a matter of law, they had failed to demon-
strate that the defendants caused the injury alleged by
the plaintiffs. The plaintiffs also claim that the court
improperly granted summary judgment with respect to
their claims sounding in bystander emotional distress.
We affirm the judgment of the trial court.

The material facts underlying this appeal are not in
dispute. In the early afternoon of July 26, 1997, sixteen
month old Cassidy Drew-Anzalone, the daughter of
plaintiffs Ronda Drew and Michael Anzalone, was
brought to the hospital’s emergency room where doc-
tors and medical personnel on the hospital’s staff
administered medical treatment to her. The child was
taken to the hospital because she had been vomiting,
had a fever, was irritable and appeared to be in pain.
At all relevant times, Newell was a licensed physician
specializing in the area of pediatric medicine, was on
the hospital’s staff and possessed admitting privileges
to the hospital. One to two hours after the child arrived
in the emergency room, Newell examined and assumed
responsibility for the child’s care as her attending physi-
cian. Newell caused the child to be admitted to a pediat-
ric floor of the hospital; he preliminarily diagnosed her
to be suffering from gastroenteritis. At or about 10:20
p.m., the child suffered cardiopulmonary arrest. For the
next hour and twenty minutes, Newell and hospital staff
members attempted to restore the child’s cardiopulmo-
nary viability. Their efforts were unsuccessful and, at
11:35 p.m., Newell pronounced the child dead. It was
later determined that the child had died from an undiag-
nosed disease that affects heart tissue, known as
lymphocytic myocarditis.

In their operative complaint, the plaintiffs alleged
that in a number of ways, Newell and the hospital
breached the standard of care that they owed to the
child. They claimed that Newell was deficient in the
guality and frequency of care that he administered to
the child. Further, they alleged that Newell breached
the duty of care that he owed the child while he was
acting within the scope of his apparent authority for
the hospital. The plaintiffs also alleged that the hospital
breached the standard of care that it owed the child
in that the care it provided to the child via its nurse
employees was deficient. The plaintiffs Ronda Drew,



individually, and Michael Anzalone also alleged that the
defendants’ negligent course of conduct in the care of
their daughter caused them extreme emotional distress.

The plaintiffs’ operative complaint consisted of six
counts. Counts one and two, which sounded in medical
malpractice and wrongful death, are alleged by Ronda
Drew, in her capacity as administratrix, against Newell
and the hospital, respectively. Counts three through six
are claims, sounding in bystander emotional distress,
brought by Ronda Drew and Michael Anzalone against
Newell and the hospital.

The defendants filed motions for summary judgment.
The plaintiffs explained clearly the legal basis for their
claims in their opposition to the defendants’ motions
for summary judgment. The plaintiffs did not allege that
Newell violated the duty of care he owed the child
by failing to properly diagnose her as suffering from
lymphocytic myocarditis. Rather, the gravamen of the
plaintiffs’ claim was that on the basis of symptoms being
exhibited by the child while she was under Newell’s
care, symptoms which he should have better monitored
and investigated, the standard of care required Newell
to transfer the child to a “pediatric intensive care and/
or tertiary care center several hours before” she experi-
enced cardiopulmonary arrest. Further, the plaintiffs
claimed that the evidence demonstrated that if Newell
had transferred the child “to a tertiary care center at
5 or 6 o’'clock on the day of her admission (approxi-
mately 3 hours or more after her initial arrival at [the
hospital] and 4 to 5 hours before her cardiopulmonary
arrest),” the child would have had a “very good chance
of surviving . . . .”

The plaintiffs based their allegation of medical mal-
practice on a theory of lost chance of survival. The
plaintiffs claimed that the defendants breached the duty
of care by not providing the child with adequate sup-
portive care, as her medical condition warranted, and
that this negligent conduct caused a decreased chance
of survival and, ultimately, her death. In support of their
claim that the alleged breach of the standard of care
caused the injury of which they complain, the plaintiffs
submitted deposition testimony and an affidavit from
Robert J. Sommer, a physician specializing in pediat-
ric cardiology.

In support of their motions for summary judgment,
the defendants argued that the plaintiffs had failed to
set forth an evidentiary basis to support their claim that
the defendants’ alleged negligence caused the child to
suffer a lost chance of survival. The defendants argued,
essentially, that viewing the plaintiffs’ proffered evi-
dence in the light most favorable to the plaintiffs’ case,
such evidence did not, as a matter of law, support the
causal link between the alleged negligent acts and a
decreased chance of survival that the plaintiffs bore
the burden of proving. The defendants also argued that



the plaintiffs’ claims, which sounded in bystander emo-
tional distress, were derivative of the plaintiffs’ mal-
practice claims. The defendants argued that they were
entitled to judgment on those claims as a matter of law
because they were entitled to judgment as a matter of
law on the malpractice claims. Alternatively, the defen-
dants argued that they were entitled to judgment as
a matter of law on the claims sounding in bystander
emotional distress because Connecticut law does not
recognize such claims when they are based on medi-
cal malpractice.

The court concluded that as a matter of law, the
plaintiffs had failed to demonstrate the essential ele-
ment of causation. Accordingly, the court granted the
defendants’ motions for summary judgment with
respect to the medical malpractice counts. The court
further concluded that the bystander emotional distress
claims of the plaintiffs Ronda Drew and Michael Anza-
lone were derivative of the malpractice claims and ren-
dered judgment in the defendants’ favor on those
claims, solely on that basis, as well.

Before turning to the plaintiffs’ claims, we first set
forth our well settled standard of review. “[T]he scope
of our review of the granting of a motion for summary
judgment is plenary. . . . In seeking summary judg-
ment, it is the movant who has the burden of showing
the nonexistence of any issue of fact. . . . Although
the party seeking summary judgment has the burden
of showing the nonexistence of any material fact . . .
a party opposing summary judgment must substantiate
its adverse claim by showing that there is a genuine
issue of material fact together with the evidence disclos-
ing the existence of such an issue.” (Internal quotation
marks omitted.) Golden v. Johnson Memorial Hospital,
Inc., 66 Conn. App. 518, 522-23, 785 A.2d 234, cert.
denied, 259 Conn. 902, 789 A.2d 990 (2001). In ruling
on a motion for summary judgment, it is customary for
the court to review documentary proof submitted by the
parties to demonstrate the existence or nonexistence of
issues of material fact. Practice Book § 17-45.

Practice Book 8§ 17-49 provides in relevant part:
“[JJudgment . . . shall be rendered forthwith if the
pleadings, affidavits and any other proof submitted
show that there is no genuine issue as to any material
act and that the moving party is entitled to judgment
as a matter of law.” “In deciding a motion for summary
judgment, the trial court must view the evidence in the
light most favorable to the nonmoving party. . . . The
party seeking summary judgment has the burden of
showing the absence of any genuine issue [of] material
facts which, under applicable principles of substantive
law, entitle him to a judgment as a matter of law . . .
and the party opposing such a motion must provide an
evidentiary foundation to demonstrate the existence of
a genuine issue of material fact.” (Citations omitted;



internal guotation marks omitted.) Gaynor v. Payne,
261 Conn. 585, 590-91, 804 A.2d 170 (2002). “The test
is whether a party would be entitled to a directed verdict
on the same facts.” (Internal quotation marks omitted.)
Golden v. Johnson Memorial Hospital, Inc., supra, 66
Conn. App. 523. Insofar as the court’s legal conclusions
are challenged, we must determine whether they are
legally and logically correct and find support in the
facts contained in the court’'s memorandum of decision.
Zachs v. Groppo, 207 Conn. 683, 689, 542 A.2d 1145
(1988).

The plaintiffs first claim that the court improperly
concluded, with regard to their malpractice claim, that
no genuine issue of material fact existed as to the child’s
chance of survival and that, as a matter of law, the
defendants were entitled to judgment in their favor.
We disagree.

“[P]rofessional negligence or malpractice . . . [is]
defined as the failure of one rendering professional
services to exercise that degree of skill and learning
commonly applied under all the circumstances in the
community by the average prudent reputable member
of the profession with the result of injury, loss, or dam-

age to the recipient of those services. . . . [M]alprac-
tice presupposes some improper conduct in the
treatment or operative skill [or] . . . the failure to
exercise requisite medical skill . . . . [T]o prevail in a

medical malpractice action, the plaintiff must prove
(1) the requisite standard of care for treatment, (2) a
deviation from that standard of care, and (3) a causal
connection between the deviation and the claimed
injury.” (Citations omitted; emphasis in original; inter-
nal quotation marks omitted.) Gold v. Greenwich Hos-
pital Assn., 262 Conn. 248, 254-55, 811 A.2d 1266 (2002).

The general rule regarding causation in medical mal-
practice cases is clear. “All medical malpractice claims,
whether involving acts or inactions of a defendant phy-
sician, require that a defendant physician’s conduct
proximately cause the plaintiff's injuries. The question
is whether the conduct of the defendant was a substan-
tial factor in causing the plaintiff's injury. Expert medi-
cal opinion evidence is usually required to show the
cause of an injury or disease because the medical effect
on the human system of the infliction of injuries is
generally not within the sphere of the common knowl-
edge of the lay person.” (Internal quotation marks omit-
ted.) Poulin v. Yasner, 64 Conn. App. 730, 738, 781 A.2d
422, cert. denied, 258 Conn. 911, 782 A.2d 1245 (2001);
see also Mather v. Griffin Hospital, 207 Conn. 125,
130-31, 540 A.2d 666 (1988) (plaintiff required to show
that defendant’s actions or omissions were substantial
factor in producing injuries complained of).

The causation requirement, in the context of the pres-



ent claim of malpractice, requires further discussion.
Here, the plaintiffs do not merely claim that the defen-
dants caused the child to suffer harm. The plaintiffs
claim that the victim, suffering from disease, sought
care from the defendants and that their negligent care
deprived the victim of a likelihood of survival. Proving
causation in such a case is difficult because the result
complained of, in this case death, might normally be
expected to follow from the victim’s disease, rather
than from mistreatment by the defendants. It has been
stated that “[p]laintiffs in such cases are faced with the
difficulty of obtaining and presenting expert testimony
that if proper treatment had been given, better results
would have followed.” Annot., 54 A.L.R.4th 17, § 2 [a]
(1987).

“In a loss of chance case, a tortfeasor, through his
negligence, causes an individual to lose a chance to
avoid some form of physical harm. . . . The traditional
standard of the sufficiency of the evidence for submit-
ting a medical malpractice case to the jury has required
a plaintiff to adduce evidence of a reasonable medical
probability that his injuries were proximately caused
by the negligence of one or more of the defendants.
This meant demonstrating that it is more likely than
not that the injury, harm or condition claimed to have
resulted from that negligence, was a substantial factor
in causing the injury, harm or condition and without
which that injury, harm or condition would not have
occurred. . . . Where a preexisting condition is
involved, a loss of chance plaintiff, in order to meet the
traditional standard of causation, must prove that the
victim of the alleged negligence probably would have
survived had he been treated properly. If, however, the
victim probably would not have survived, the cause of
his death, if he died, would not have been the defen-
dant’s alleged negligence, but the preexisting condition.
So, to satisfy this traditional standard, the plaintiff must
prove that prior to the defendant’s alleged negligence,
the victim had a chance of survival of at least 51 per-
cent.” (Citations omitted, internal quotation marks
omitted.) Borkowski v. Sacheti, 43 Conn. App. 294, 301,
682 A.2d 1095, cert. denied, 239 Conn. 945, 686 A.2d
120 (1996).

This court recognized the existence of the “lost
chance doctrine” in LaBieniec v. Baker, 11 Conn. App.
199, 526 A.2d 1341 (1987). In doing so, it adopted the
so-called “traditional approach,” as previously
described, for demonstrating causation.! The estate of
the decedent plaintiff in LaBieniec brought an action
against the defendant radiologist. The plaintiff alleged
that the defendant negligently failed to diagnose the
decedent’s lung cancer when he should have and that
this failure caused the cancer to grow and spread,
thereby decreasing the decedent’s chances for survival.
Id., 201. This court stated that the plaintiff, to prevail
on her claim that the defendant's negligent acts



decreased the decedent’s chance for successful treat-
ment, “must show (1) that [the decedent had] in fact
been deprived of a chance for successful treatment and
(2) that the decreased chance for successful treatment
more likely than not resulted from the defendant’s neg-
ligence. . . . In other words, the plaintiff must show
that what was done or failed to be done probably would
have affected the outcome.” (Citation omitted; empha-
sis in original; internal quotation marks omitted.) Id.,
207. The court stated that the plaintiff was required to
prove that “the [defendant’s] negligence in all probabil-
ity, proximately caused the injury.” (Internal quotation
marks omitted.) Id., 208.

This court affirmed the trial court’s decision to grant
a directed verdict in the defendant’s favor on the lost
chance claim. The court noted that the plaintiff had
failed to adduce any evidence in support of her belief
that an earlier diagnosis would have affected either the
course of treatment or the spread of the decedent’s
cancer. The court observed that the plaintiff had “failed
to remove the decreased chance of successful treatment
theory from the realm of speculation.” I1d., 210.

In Borkowski v. Sacheti, supra, 43 Conn. App. 312-15,
this court held that it was reversible error for a trial
court, without having considered the evidentiary basis
of such claim, to refuse to submit a lost chance claim
to the jury. The court held that LaBieniec enunciated
the proper elements necessary to prove a lost chance
claim and stated that a plaintiff, to prove his or her
entitlement to recovery, must demonstrate lost chance
in terms of probability, not possibility. Id., 311.

In Wallace v. St. Francis Hospital & Medical Center,
44 Conn. App. 257, 688 A.2d 352 (1997), this court reaf-
firmed its earlier decisions in LaBieniec and Borkow-
ski, which applied the traditional approach to causation
in loss of chance cases. The plaintiff in Wallace, the
administratrix of the decedent’s estate, brought a mal-
practice action against the defendant hospital. The
plaintiff alleged that the defendant negligently caused
her decedent to lose his chance of survival. The dece-
dent died from a massive intraperitoneal hemorrhage
while under the care of the hospital’s emergency depart-
ment. Id., 258-59. The court granted the defendant’s
motion for a directed verdict after concluding that the
plaintiff failed to prove that the defendant’s acts or
omissions either led or contributed to the decedent’s
death. Id., 258.

On appeal, the plaintiff claimed, inter alia, that the
court improperly granted the motion for a directed ver-
dict in the defendant’s favor because she had produced
sufficient evidence to prove that the acts or omissions
complained of in the treatment of the decedent, namely,
the defendant’s failure to perform surgery on the dece-
dent, caused a lost chance for survival. This court
affirmed the trial court’s decision, concluding that the



plaintiff had, in fact, failed to demonstrate the causal
link necessary to prove her case.

This court explained: “The plaintiff in the present
case, as did the plaintiff in LaBieniec, failed to produce
sufficient evidence that the decedent had a better than
even chance for survival if brought to surgery. At trial,
[the plaintiff's expert witness] was asked by the plain-
tiff’'s counsel, ‘Do we know, with any certainty, whether
surgery would have been successful on [the decedent]?’
To this question, [the plaintiff's expert witness] replied,
‘No.” The plaintiff's counsel then asked, ‘[H]e could have
died in the operating room?’ [The plaintiff's expert wit-
ness] replied, ‘Yes.” Furthermore, the plaintiff did not
offer any evidence pertaining to either the cause or
source of the decedent’s internal bleeding.

“The jury was left without any evidence to show that
the decedent would have had a better than even chance
at survival if the defendant’s employees had brought
him to surgery. The plaintiff's contention that the dece-
dent lost a chance of survival due to the defendant’s
alleged negligence is based on speculation and not on
the reasonable probability that LaBieniec requires. We
conclude that the trial court properly granted the defen-
dant’s motion for a directed verdict because the plaintiff
offered no evidence that the defendant’s alleged negli-
gence was the proximate cause of the decedent’s
injury.” 1d., 264.

At issue in this appeal is not whether the plaintiffs
properly supported their allegations that the defendants
breached the duty of care that they owed to the child,
but whether the court properly concluded that the
defendants had demonstrated that no genuine issue of
material fact existed as to whether those alleged acts
of malpractice proximately caused the child to suffer
a decreased chance of survival and proximately caused
her death. Mindful of the foregoing legal principles on
which that claim rests, we turn now to the evidence
related to the issue of causation that the plaintiffs sub-
mitted to the court in support of their complaint.

The plaintiffs’ evidence as to causation came in the
form of deposition testimony and an affidavit from Som-
mer.2 Sommer testified that children with lymphocytic
myocarditis fall into three categories: One third die from
the disease, one third recover and do not experience
health complications, and one third recover and experi-
ence long term health complications. Sommer testified,
however, that it was his opinion that it was “impossible
to predict” into which of these three categories a patient
will fall.

Sommer later testified that given improvements in
treatment and in intensive care, some studies indicate
that young children with lympocytic myocarditis have
a 75 percent chance of surviving and making a complete
recovery. Sommer testified that there was no way of



knowing whether a particular child “would fit” into the
25 percent of children who did not survive. When asked
about prognosticating factors to determine the child’s
chances for survival, Sommer testified that “[t]here is
no way to prognosticate, especially since they didn’t
know she had viral myocarditis.” Sommer stated, how-
ever, that he was “not critical at all” of the fact that
the defendants failed to properly diagnose the child’s
condition.

After discussing further studies concerning children
who fully recover from the disease and proceed to lead
“very normal lifestyles,” Sommer was asked a series of
guestions concerning the child in this case:

“Q. And are you in a position to express an opinion
to a reasonable degree of medical probability that if
this child had been transferred, say, at five or six o’clock
on the day of her admission, to a tertiary care center
that she would have lived?

“A. | can’t say that definitively, but with a reasonable
degree of certainty, she had a very good chance of sur-
viving.

“Q. What does a ‘a very good chance’ mean?

“A. Based on the literature that we have, two-thirds
to three-quarters of the patients like her survive with
adequate supportive care.

“Q. And there is no way, looking at her condition, to
say that she had a greater or lesser prospect of survival
than this total cohort of people?

“A. Unfortunately, there is no way to predict.

“Q. The fact that she was not producing urine, the
fact that she had fluid in her lungs, the fact that she
was experiencing clinical symptoms, ischemic bowel,
none of these things tell you?

“A. No. That just tells you the status of her heart at
that time.

“Q. And the nature and extent of the lympocytic myo-
carditis on autopsy, that doesn’t tell us anything about
her prospect of survival?

“A. No.”

Later in his deposition testimony, Sommer was asked
about a letter sent to him by the plaintiffs’ attorney in
which the plaintiffs’ attorney summarized Sommer’s
expert opinion regarding causation. Sommer also was
asked about his written response to the observations
of the plaintiffs’ attorney contained in the letter. The
following colloquy took place:

“Q. Page four of [the plaintiffs’ attorney’s] letter . . .
says, ‘I understand that based on your knowledge of
and experience with myocarditis in children, it is your
opinion that if Cassidy had received appropriate sup-
portive care to reduce the load on her heart and myocar-



dium in this fashion before she arrested on July 26, 1997,
she would have had a 66 percent chance of surviving her
illness.’

“Your comment is as follows:

“On page four, first paragraph, with respect to the
use of survival statistics: ‘The use of statistics here is
misleading. For the entire population of patients pres-
enting with myocarditis there is approximately a 66
percent survival. Such global statistics cannot be
applied to any individual patient. In this case, high inten-
sity intervention with intubation after low reduction

. inotropic support, even extra corporeal membrane
oxygenation (ECMOQO) may have made no difference in
the ultimate outcome. There is no way to know retro-
spectively and, unfortunately, no way to know prospec-
tively before undertaking such a course of treatment.
This is not,’” in caps, ‘to imply that had the diagnosis
been known such therapy would have had no impact
on her chances of survival. It would certainly have
improved her chances.’

“Did | read that correctly?
“A. Yes.

“Q. If I understand correctly, assuming that some-
body had made the diagnosis and, or had referred her
to a tertiary care facility where she received this type
of supportive therapy, it would have improved her pros-
pects, but there is no way to know whether even if
all that was done, it would have ultimately affected
the outcome?

“A. That's correct.”

Finally, we note that the plaintiffs, after oral argument
on the defendants’ motions for summary judgment, sub-
mitted to the court an affidavit from Sommer on the
issue of causation. Sommer averred therein that he
could not state in terms of a specific percentage what
the child’s “personal chance of survival with appro-
priate treatment would have been . . . .” He once
again, however, stated that the child’s chances of sur-
vival, with appropriate treatment, “certainly would have
been much higher than they were with her receiving
none of such measures (as unfortunately happened),
and that they would have been ‘better than even.’ "

In its memorandum of decision, the court concluded,
as a matter of law, that the foregoing evidence did not
prove a causal link between the alleged negligent acts
and a lost chance of survival. The court observed that
Sommer’s opinion as to the child’s chances of survival
was based solely on statistical evidence for all children
suffering from lymphocytic myocarditis who receive
adequate supportive care. As such, the court reasoned,
Sommer’s opinion was not based on the particular child
in the present case. The court further reasoned that the
statistical evidence Sommer provided as to chances for



survival in general would not, as a matter of law, support
a finding as to the child’s chances for survival because
Sommer did not relate such statistical probabilities to
the particular child in this case.’

As previously explained, Connecticut permits recov-
ery for a lost chance provided that the evidence would
permit a finder of fact to conclude reasonably that
“more probably than not, the defendant’s negligence
was the direct and proximate cause of a decrease in
the chance of successful treatment of the plaintiff's
injury.” Poulin v. Yasner, supra, 64 Conn. App. 744.
There is no dispute that the plaintiffs needed to elicit
expert medical evidence to demonstrate that the defen-
dants caused a lost chance of survival. See Shegog v.
Zabrecky, 36 Conn. App. 737, 745-46, 654 A.2d 771,
cert. denied, 232 Conn. 922, 656 A.2d 670 (1995). The
plaintiffs attempted to surmount that evidentiary bur-
den through Sommer’s expert testimony.

Although the court was bound to evaluate Sommer’s
testimony in the light most favorable to the plaintiffs’
case, the court was free to scrutinize the basis of Som-
mer’s expert opinion. That is so because “expert opin-
ion cannot rest on surmise or conjecture because the
trier of fact must determine probable cause, not possi-
ble cause. . . . In other words, the expert opinion must
be based on reasonable probabilities.” (Citations omit-
ted; internal quotation marks omitted.) Gordon v. Glass,
66 Conn. App. 852, 856-57, 785 A.2d 1220 (2001), cert.
denied, 259 Conn. 909, 789 A.2d 994 (2002). “Expert
opinions must be based upon reasonable probabilities
rather than mere speculation or conjecture if they are
to be admissible in establishing causation. . . . To be
reasonably probable, a conclusion must be more likely
than not. . . . Whether an expert's testimony is
expressed in terms of a reasonable probability that an
event has occurred does not depend upon the semantics
of the expert or his use of any particular term or phrase,
but rather, is determined by looking at the entire sub-
stance of the expert’s testimony.” (Internal quotation
marks omitted.) State v. Nunes, 260 Conn. 649, 672, 800
A.2d 1160 (2002).

Under the approach adopted in Connecticut, the
plaintiffs had to prove that the child probably would
have survived had the defendants treated her in a non-
negligent manner. That necessarily required the plain-
tiffs to prove that prior to the defendants’ alleged
negligent acts or omissions, the child had at least a
better than even chance of survival with adequate medi-
cal care. As previously explained, it is not sufficient for
alost chance plaintiff to prove merely that a defendant’s
negligent conduct has deprived him or her of some
chance; in Connecticut, such plaintiff must prove that
the negligent conduct more likely than not affected the
actual outcome.

We conclude that the defendants demonstrated that



a genuine issue of material fact did not exist as to
whether, prior to their alleged negligent acts or omis-
sions, the child had at least a better than even chance
of survival with adequate treatment. The plaintiffs failed
to substantiate their adverse claim by demonstrating
that such an issue of fact existed. Our holding rests on
our conclusion that a rational finder, relying on Som-
mer’s testimony, could not find that such a chance of
survival existed. The issue came up several times during
Sommer’s testimony. Sommer testified that with ade-
guate supportive care, the child “had a very good chance
of surviving.” Sommer also opined that with such care,
the child would have had * ‘a better than even chance
to survive.”” That testimony, however, is not disposi-
tive. We must review the entire substance of Sommer’s
testimony to determine if it actually supports such a
finding. Having done so, we conclude that it fails to
rise to the level of reasonable medical certainty required
to demonstrate causation.

The court looked disfavorably on Sommer’s use of
statistical data alone as a basis for his opinion as to
the child’s chances of survival. We need not reach that
issue.® The problem with Sommer’s testimony, in our
view, is more fundamental; he testified that the statisti-
cal evidence on which he based his opinion as to the
child’s chance of survival did not relate to that particu-
lar child. Sommer, apparently relying solely on general
statistical evidence, testified as to a better than average
chance of survival. Sommer then testified that the statis-
tical data he relied on “cannot be applied” to the patient
at issue in this case. He also testified that he “cannot
state whether [the child] would have survived or [state]
what her personal chance of survival with appropriate
treatment would have been” and testified that there is
no way to “prognosticate” as to the child’s chances
of survival. For those reasons, it cannot be said that
Sommer opined as to the child’s chance of survival with
any degree of medical certainty; rather, any opinion
appears to be based on mere speculation and is unre-
lated to the facts of this case. Indeed, characterizing
the child’s chance of survival as “impossible to predict,”
Sommer testified that he was unable to assign to the
child, in terms of a specific percentage, a chance of
survival.

The plaintiffs relied on Sommer to demonstrate the
causal link essential to their claim. We conclude, as a
matter of law, that his testimony does not provide a
fact finder a basis on which to find that the child would
have had a better than average chance of survival with
adequate medical care.

In determining whether a genuine issue of material
fact existed, the court must consider the competency
of the evidence on which the plaintiffs relied to substan-
tiate their adverse claim. In ruling on a motion for sum-
mary judgment, the court does sit as a trier of fact or



evaluate the evidence from the perspective of a trier
of fact. Its task, however, is to ask whether the state
of the evidence on the challenged issue is of such a
nature that a fact finder logically and legally could reach
a finding either way with respect to the issue. Although
we assume that a fact finder reasonably may resolve
conflicts within a witness’ testimony, we do not assume
that a fact finder may rely on wholly unsupported or
internally inconsistent expert testimony in reaching a
finding.

In the present case, the fact finder could find only
that a better than average chance of survival existed
if it relied on Sommer’s testimony. Sommer testified
without reservation about “global statistics” related to
chances of survival. As our preceding analysis of his
testimony details, Sommer then testified that he lacked
any basis to apply those statistics to the child’s case
and revealed that he essentially could not opine with
any degree of medical certainty as to what that particu-
lar child’s chances of survival were. There was no basis
for a jury to find that the child had a favorable chance
of survival. On the basis of Sommer’s testimony, a trier
of fact could not reasonably infer otherwise. Expert
opinion should apply specifically to the factual scenario
that necessitated the expert opinion in the first place.’
See Wallace v. St. Francis Hospital & Medical Center,
supra, 44 Conn. App. 261-62.

The plaintiffs rely on our Supreme Court’s holding
in Petriello v. Kalman, 215 Conn. 377, 576 A.2d 474
(1990). The plaintiffs appear to argue that Petriello calls
into question the approach to causation that this court
has applied in LaBieniec and its progeny. We conclude
that the plaintiffs’ reliance on Petriello is to no avail.

In Petriello, our Supreme Court permitted a plaintiff
to recover against her physician for a future risk that
his negligent treatment of her would cause her injury.
Specifically, the plaintiff demonstrated that the defen-
dant physician performed a surgical procedure on her
in a negligent manner, caused her to suffer injury and
caused her to suffer arisk, from between 8 to 16 percent,
that additional injuries would develop in the future as
a result of the injuries he caused. Id., 381. The court
permitted recovery on that future risk of harm even
though the plaintiff did not demonstrate that it was
more likely than not that such harm would occur. The
court held that “in a tort action, a plaintiff who has
established a breach of duty that was a substantial
factor in causing a present injury which has resulted
inan increased risk of future harmis entitled to compen-
sation to the extent that the future injury is likely to
occur.” Id., 397-98. “The probability percentage for the
occurrence of a particular harm, the risk of which has
been created by the tortfeasor, can be applied to the
damages that would be justified if that harm should be
realized.” 1d., 397.



The court reasoned that this rule’s application war-
ranted recovery in Petriello because the plaintiff already
had proven that the increased risk of the injury’s occur-
rence, of between 8 to 16 percent, was more likely than
not caused by the defendant’s negligence. The court
stated that, this being the case, “there [was] no legiti-
mate reason why [the plaintiff] should not receive pres-
ent compensation based upon the likelihood of the risk
becoming a reality.” Id., 396. The court further stated
that the plaintiff “should not be burdened with proving
that the occurrence of a future event is more likely than
not, when it is a present risk, rather than a future event
for which she claims damages. . . . [I]t was fairer to
instruct the jury to compensate the plaintiff for the
increased risk of a bowel obstruction based upon the
likelihood of its occurrence rather than to ignore that
risk entirely. The medical evidence in this case concern-
ing the probability of such a future consequence pro-
vided a sufficient basis for estimating that likelihood
and compensating the plaintiff for it.” Id.

Petriello holds that in a case involving damages for
a risk of future harm, a plaintiff is entitled to recover
for any increased risk of future harm, provided that
such plaintiff has proven that it more likely than not that
such increased risk exists. Petriello overruled earlier
Connecticut cases that had permitted a plaintiff to
recover for a risk of future harm only if he or she had
proven that there was at least a 51 percent chance that
a future injury would result. Id., 398 n.11. In such cases,
provided that the risk that a future injury would mani-
fest itself was at least more probable than not, the law
permitted a plaintiff to recover full compensation for
such injury, even though it had not yet occurred. See id.

A case involving a risk of future harm, however, is
entirely distinguishable from a case involving a lost
chance of survival. There is no reason to interpret
Petriello’s holding to in any way cast doubt on the law
with regard to lost chance of survival cases, which
requires that a defendant’s negligent acts more likely
than not affected the outcome. As previously discussed,
this court has required plaintiffs to prove their claims
under a traditional standard of causation. If a plaintiff
cannot prove that a victim probably would have sur-
vived absent the negligent acts complained of, he or
she cannot, of course, claim that the negligent acts more
likely than not caused the victim’s death. Borkowski v.
Sacheti, supra, 43 Conn. App. 301. The plaintiffs clearly
were required to prove a causal link between the child’s
death and the acts of negligence of which they com-
plained. The plaintiffs apparently seek for us to abandon
our requirement that a plaintiff prove that a better than
even chance of survival existed in favor of a require-
ment, which permits recovery even where a lesser
chance of survival is lost. The plaintiffs’ argument, how-
ever, is unpersuasive and misses the point of the trial



court’s holding. The problem with the plaintiffs’ case
lies in how they attempted to substantiate their claimed
causal link. As we have explained, Sommer’s testimony
does not afford a basis on which a fact finder could
find that any chance of survival existed.

We do not read Petriello to in any way relax a plain-
tiff’'s burden to prove a causal link between negligent
acts and the harm for which he or she seeks compensa-
tion. Petriello permitted a plaintiff to recover for a mea-
surable risk, albeitarisk of between 8 to 16 percent, that
afuture injury would result. The plaintiff in Petriello still
was required to prove that such a present risk existed
by a preponderance of the evidence. Whether the plain-
tiff in Petriello had established, by a preponderance of
the evidence, that such future risk existed was not at
issue. The plaintiff, however, was permitted to recover
for the risk only after having proven that the breach of
duty was a substantial factor in causing that risk.
Petriello v. Kalman, supra, 215 Conn. 397-98.%

The plaintiffs, Ronda Drew, individually, and Michael
Anzalone, next claim that the court improperly granted
summary judgment in the defendants’ favor with
respect to their claims sounding in bystander emotional
distress. We disagree.

The resolution of the plaintiffs’ claim warrants little
discussion. The plaintiffs concede that the bystander
emotional distress claims are derivative of the claims
sounding in medical malpractice. We agree. The claims
are “inextricably attached” because the judgments with
respect to the malpractice counts bar recovery with
regard to those counts. See 1zzo v. Colonial Penn Ins.
Co., 203 Conn. 305, 312, 524 A.2d 641 (1987). The plain-
tiffs’ claims are based on a finding that the defendants’
negligence caused the child’s death and argue that we
should reverse the judgment on those claims after we
conclude that they have made such a showing. We held
in part | that the court properly rendered judgment in
the defendants’ favor with regard to the malpractice
claims because the plaintiffs had not made such a fac-
tual showing. Accordingly, we affirm the court’s judg-
ment with respect to the remaining claims.’

The judgment is affirmed.

In this opinion WEST, J., concurred.

! That traditional approach for proving causation requires that a plaintiff
prove that with proper medical treatment, the patient probably would have
avoided the injury, harm or condition complained of. To put that approach
in some context, a brief discussion of alternative approaches to proving
causation in lost chance cases is provided as follows.

The “relaxed causation” or “substantial chance” approach requires a plain-
tiff to prove that “a substantial or significant chance of survival or better
recovery was lost. If plaintiff meets this initial threshold, the causation issue
is submitted to the jury, using the tradition proximate cause standard to
ascertain whether, in fact, the alleged malpractice resulted in the loss of a
substantial or significant chance. Thus, the jury must find by a preponder-
ance of the evidence that the alleged negligence was the proximate cause



of the lost chance, but the lost chance itself need only be a substantial or
significant chance, for a better result, absent any malpractice, rather than
a greater than 50 percent chance of a better result.” (Internal quotation
marks omitted.) Borkowski v. Sacheti, supra, 43 Conn. App. 302-303.

Under the “proportional” approach to causation in such cases, the loss
of chance is viewed and redressed “in its own right.” (Internal quotation
marks omitted.) Id., 305. “Instead of attempting to determine whether the
physical harm was caused by negligence, a court could examine the extent
of the victim’s lost chances for cure or improvement and grant a recovery
that mirrors the extent of those chances. . . . The relevant inquiry would
be whether the defendant ‘probably’ caused a reduction in the victim’'s
chances. If causation were found, the court would provide compensation
for the lost chance in direct proportion to the extent of the lost chance.”
(Internal quotation marks omitted.) Id., 304.

2The record contains only the portions of Sommer’s testimony that the
parties appended to their memoranda. The plaintiffs did not provide the
trial court with Sommer’s deposition testimony in its entirety.

® Despite testifying that he knew of no way to “prognosticate” as to
whether the child had a better than average chance of survival, Sommer
also testified that “[p]atients who are shown on biopsy to have a lymphocytic
infiltrate . . . will have a much better prognosis as a group because typi-
cally, especially in children who are young, a large percentage of those
patients recover and many of them recover completely.” Sommer did not
testify, however, that such a condition existed with regard to the child and
did not base his opinion on such a condition. Nonetheless, in their reply
brief to this court, the plaintiffs represent that Steve Evans-Downing, a
pathologist, indicated in deposition testimony that on the basis of autopsy
results, the child had lymphocytic infiltration in her heart tissue. The plain-
tiffs argue that the child, therefore, did in fact have a “very favorable”
diagnosis. The plaintiffs presumably encourage us to share that view of the
evidence. The plaintiffs attached, as exhibit G to their reply brief, a single
page containing a portion of Evans-Downing’s deposition testimony.

The plaintiffs did not make that argument before the trial court, either
in their written memoranda in opposition to the defendants’ motions or
during oral argument before the trial court. On the basis of our review of
the record, the plaintiffs did not even submit Evans-Downing’s deposition
testimony, in any part, to the trial court for its review. Furthermore, the
plaintiffs have raised that issue concerning that evidence, which was not
before the trial court, for the first time in their reply brief. Even were we to
find merit in the plaintffs’ argument, which we do not, we would nonetheless
decline to entertain it for those reasons.

4 Sommer attested in his affidavit, addressed to the plaintiffs’ attorney, in
pertinent part as follows:

“You have told me that a question has come up in your case . . . about
whether Cassidy would have had ‘a better than even chance to survive’
from her Lympocytic myocarditis condition if she had received appropriate
supportive care measures in a closely monitored setting . . . . In my opin-
ion, she would have had a better than even chance, considering that 2/3rds
to as many as 80 percent of the children with Cassidy’s kind of condition
who receive such appropriate supportive care do survive their illness.

“As | said in my deposition, | cannot state whether she would have
survived, or tell you that her personal chance of survival with appropriate
treatment would have been ‘X’ percent, but | do feel strongly that her chances
of survival with appropriate supportive care certainly would have been
much higher than they were with her receiving none of such measures (as
unfortunately happened), and that they would have been ‘better than even.’

“It also can be stated with reasonable medical certainty that any child in
the same condition as Cassidy when she was at the Backus Hospital in July,
1997, who received the same level of treatment as Cassidy did, would have
had a ‘better than even chance’ of succumbing to her illness.”

*The court, in large part, followed the reasoning related to the use of
statistical evidence in lost chance cases that the Supreme Court of Missouri
employed in Wollen v. DePaul Heath Center, 828 S.W.2d 681, 685-86 (Mo.
1992). The Missouri Supreme Court, in regard to the plaintiff’s use of statisti-
cal evidence concerning the decedent’s chance of survival, stated: “In the
posture of this case, the Court assumes that the plaintiff can prove by a
preponderance of the evidence that there was a statistical chance of survival.
Regardless of the exact percent of individuals in the circumstances of the
decedent, as long as there is a significant chance of either survival or death,
the statistic cannot tell whether the decedent would have survived if properly



diagnosed. A statistic of this kind typically predicts that, out of a random
sample of a large number of people in decedent’s circumstances—if properly
diagnosed and treated—Y percent will live and Z percent will die. A specific
individual, however, could be in either group. A jury could speculate as to
which group a decedent would fall, but the statistical evidence—without
more—does not give a jury a basis to believe that the decedent belongs to
either the group that lives, or the group that dies. Therefore, regardless of
whether the lost chance of survival is greater than or less than 50%, it is
impossible to prove that decedent’s death resulted from the failure to prop-
erly diagnose and treat.” (Emphasis in original.) Id.

® The dissent suggests that the issue before us is “whether the plaintiff's
statistical probability evidence alone, in a medical malpractice action, based
on the doctrine of a lost chance of survival, would prevent the defendants
from obtaining a summary judgment.” The dissent then concludes that the
statistical evidence that Sommer discussed in his testimony, specifically,
that up to 75 percent of all young children with the same disease as the
child at issue would survive if given appropriate medical care, warranted
a denial of the defendants’ motions for summary judgment. The dissent
recognizes, as well, that Sommer opined equivocally as to the child’s chance
of survival. Although Sommer may have been equivocal in that regard, he
nonetheless unequivocally testified as to the flawed basis of any opinion
concerning a specific chance of survival that he rendered. That is, he repeat-
edly testified that he had no way of assessing a specific chance of survival
and that he was unable to rely on general statistical data in an attempt to
assess such chance of survival for this patient. We, like the trial court, must
evaluate the whole of Sommer’s testimony to gauge its competence, to
determine if it was based on reasonable medical probability. We respectfully
conclude that because Sommer himself characterized the use of general
statistical evidence to assess this particular child’s chance of survival as
“misleading” and because Sommer testified that it was “impossible to pre-
dict” the child’s chance of survival, a finder of fact would lack any basis
on which to somehow “apply” general statistical data or any other type of
evidence to the child and conclude that she would have had a better than
average chance of survival. Sommer himself did so and then testified that
this application was not scientifically competent. If Sommer, on the basis
of general statistical evidence, had rendered an expert opinion as to the
child’s chance of survival and had testified that a scientific basis existed
for him to render such opinion, the issue before us would concern the use
of statistical probability evidence alone to assess lost chance of survival.
That he did not do. Consequently, we need look no further than Sommer’s
own testimony concerning the scientific basis of his opinion to gauge
its merit.

" “While experts may testify to general scientific facts or doctrines which
are pertinent to clarify the facts in issue, they cannot testify either as to
general theories which have only a remote and conjectural application to
the facts of the case, or as to general conditions or occurrences speculatively
connected with the issues at bar.” 31 Am. Jur. 2d, Expert and Opinion
Evidence § 67 (2002).

8 The plaintiffs also argue that Petriello implicitly recognizes the propriety
of using general statistical evidence to prove a patient’s chance of survival;
see Petriello v. Kalman, supra, 215 Conn. 397; and take issue with the trial
court’s rationale in granting the defendants’ motions for summary judgment.
As stated previously, we need not address the specific issue concerning
statistical evidence in proving that a chance of survival existed because that
issue is not before us. We base our holding on the fact that Sommer explicitly
stated that the statistics he relied on did not relate to this specific patient
and that he found it impossible to assess the child’s chance of survival.

® Having resolved that claim as we did, we, like the trial court, have no
occasion on which to opine as to whether a claim for bystander emotional
distress based on medical malpractice is legally cognizable.



