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The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
of official reports are copyrighted by the Secretary of
the State, State of Connecticut, and may not be repro-
duced and distributed without the express written per-
mission of the Commission on Official Legal
Publications, Judicial Branch, State of Connecticut.
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Opinion

PER CURIAM. In this action for entry and detainer,
the defendants, Joseph Weissberg and Eleanor Weissb-
erg, appeal from the judgment of the trial court rendered
in favor of the plaintiff, Peggy C. Evans. On appeal, the
defendants claim that the court improperly found that
they had dispossessed the plaintiff of a strip of land
along the common boundary of the parties’ properties.
Specifically, the defendants claim that (1) the plaintiff
did not prove that she exercised dominion and control
over the disputed strip of land, (2) the plaintiff did not
prove that the defendants entered onto the property
within her possession and control and (3) the court’s
conclusions were not supported by the evidence. We
disagree and affirm the judgment of the trial court.

The following facts and procedural history are rele-
vant to our resolution of the defendants’ claims. The
plaintiff has been the owner of certain real property
located at 68 Prospect Avenue in Guilford since 1978.
In 1984, the defendants purchased the lot at 64 Prospect
Avenue, which adjoined the plaintiff's property. On one
portion of the plaintiff's property is an underground
power line, a propane tank, an outdoor shower sur-
rounded by a privacy fence and plants, all of which are
used by the plaintiff. In order to access this area of her
property, it is necessary for the plaintiff to use a strip
of land approximately six feet wide on the northeast
side of her property. Subsequent to the defendants’
purchase of the adjoining lot, a dispute arose between
the parties as to the ownership of the strip of land.
Some time between November 13, 2001, and March 23,



2002, the defendants erected a fence on the strip of
land, approximately one foot from the plaintiff's house,
which interfered with the plaintiff's access to the power
line, propane tank, shower and plants. The installation
of the defendants’ fence also resulted in the removal
of the privacy fence surrounding the plaintiff's shower.

On April 2, 2002, the plaintiff initiated this action
pursuant to General Statutes § 47a-43 (a),! seeking to
have her rights in the strip of land restored. Following
a trial to the court, the court found that the plaintiff
had “proved by a fair preponderance of the evidence
that the . . . defendants [had] put the plaintiff out of
possession [of the subject land] and the plaintiff would
be required to cause damage to the fence or to commit
a breach of [the] peace in order to regain possession

.. Accordingly, the court found in favor of the
plaintiff and ordered that the defendants remove the
fence. This appeal followed.

“The process of entry and detainer is in its nature
an action by which one in the possession and enjoyment
of any land, tenement or dwelling unit, who has been
deprived of it, may be restored to the possession and
enjoyment of that property. . . . In an action com-
menced under the entry and detainer statute, § 47a-43,
the plaintiff must show that he was in actual possession
of the premises at the time of the defendant’s entry.
. . . Generally, the inquiry is whether the one claiming
actual possession has exercised the dominion and con-
trol that owners of like property usually exercise,
although it is not necessary to show a continuous per-
sonal presence on the land. . . .

“The question of whether the plaintiff was in actual
possession at the time of the defendant’s entry is one
for the trier of fact. . . . Our review of questions of
fact is limited to the determination of whether the find-
ings were clearly erroneous. . . . The trial court’s find-
ings are binding upon this court unless they are clearly
erroneous in light of the evidence and the pleadings in
the record as a whole. . . . We cannot retry the facts
or pass on the credibility of the witnesses. . . . A find-
ing of fact is clearly erroneous when there is no evi-
dence in the record to support it . . . or when although
there is evidence to support it, the reviewing court on
the entire evidence is left with the definite and firm
conviction that a mistake has been committed.” (Cita-
tions omitted; internal quotation marks omitted.) Mur-
phy, Inc. v. Remodeling, Etc., Inc., 62 Conn. App. 517,
520-21, 772 A.2d 154, cert. denied, 256 Conn. 916, 773
A.2d 945 (2001).

After thoroughly reviewing the record before us, we
conclude that the court was not clearly erroneous in
finding that the defendants dispossessed the plaintiff
of the strip of land. There was ample evidence to sup-
port the court’s findings. The court heard testimony
that in order for the plaintiff to access the northeast



side of her property, she was required to cross over
the disputed strip of land and that when the defendants
erected the fence on the strip of land, they interfered
with the plaintiff's access to that part of her property.
The court also heard testimony that the plaintiff had
exercised dominion and control over the strip of land
prior to the installation of the fence. The plaintiff testi-
fied that she believed that the strip of land was part of
her property and that she protested when the defen-
dants had the fence installed. She also testified that she
used the land to access her shower and plants and that
the company that serviced her propane tank used the
land to access the tank. Furthermore, the plaintiff's
husband testified that he maintained the strip of land.
As we have noted, it is for the trial court, not this court,
to assess the credibility of witnesses. Accordingly, we
cannot conclude that the court was clearly erroneous
in finding that the plaintiff was in actual possession of
the disputed property and that, by erecting the fence,
the defendants dispossessed her of the property.

The judgment is affirmed.

! General Statutes § 47a-43 (a) provides in relevant part: “When any person
(1) makes forcible entry into any land . . . and with a strong hand detains
the same, or (2) having made a peaceable entry, without the consent of the
actual possessor, holds and detains the same with force and strong hand,
or (3) enters into any land . . . and causes damage to the premises or
damage to or removal of or detention of the personal property of the pos-
sessor, or (4) when the party put out of possession would be required to
cause damage to the premises or commit a breach of the peace in order to
regain possession, the party thus ejected, held out of possession, or suffering
damage may exhibit his complaint to any judge of the Superior Court.”




