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The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
of official reports are copyrighted by the Secretary of
the State, State of Connecticut, and may not be repro-
duced and distributed without the express written per-
mission of the Commission on Official Legal
Publications, Judicial Branch, State of Connecticut.
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Opinion

BISHOP, J. The defendant, Javier Santana, appeals
from the judgment of conviction, rendered after a jury
trial, of felony murder in violation of General Statutes
§ 53a-54c,! attempt to commit robbery in the first degree
in violation of General Statutes 88 53a-49 and 53a-134
() (2),2unlawful restraint in the first degree in violation
of General Statutes § 53a-95,% robbery in the first degree
in violation of General Statutes § 53a-134 (a) (2),* and
larceny in the third degree in violation of General Stat-
utes 8853a-119 and 53a-124 (a) (2).° On appeal, the
defendant claims that the trial court’s jury instruction



regarding felony murder was ambiguous and allowed
the jury to find him guilty even if a police officer, and
not a participant in the robbery, had fired the gunshots
that resulted in the victim’s death.

The defendant and Gary Cooke were charged in a
fifty-six count substitute information with felony mur-
der, robbery in the first degree, attempt to commit rob-
bery in the first degree, larceny in the third degree and
unlawful restraint in the first degree on the basis of
their robbery of guests at a garage party on November
30, 2001, and the resultant death of one individual. The
two cases were consolidated and tried jointly before a
twelve person jury. The jury found the defendant and
Cooke guilty as charged, and both men appealed.

The claim that the defendant makes in his appeal
was raised by Cooke and, in an opinion released on the
same date, has been rejected by this court. See State
v. Cooke, 88 Conn. App. 530, A.2d (2005).

The judgment is affirmed.

In this opinion the other judges concurred.

! General Statutes § 53a-54c provides in relevant part: “A person is guilty
of murder when, acting either alone or with one or more persons, he commits
or attempts to commit robbery . . . and, in the course of and in furtherance
of such crime or of flight therefrom, he, or another participant, if any, causes
the death of a person other than one of the participants, except that in any
prosecution under this section, in which the defendant was not the only
participant in the underlying crime, it shall be an affirmative defense that
the defendant: (1) Did not commit the homicidal act or in any way solicit,
request, command, importune, cause or aid the commission thereof; and
(2) was not armed with a deadly weapon, or any dangerous instrument; and
(3) had no reasonable ground to believe that any other participant was
armed with such a weapon or instrument; and (4) had no reasonable ground
to believe that any other participant intended to engage in conduct likely
to result in death or serious physical injury.”

2 General Statutes §53a-49 (a) provides in relevant part: “A person is
guilty of an attempt to commit a crime if, acting with the kind of mental
state required for commission of the crime, he: (1) Intentionally engages in
conduct which would constitute the crime if attendant circumstances were
as he believes them to be; or (2) intentionally does or omits to do anything
which, under the circumstances as he believes them to be, is an act or
omission constituting a substantial step in a course of conduct planned to
culminate in his commission of the crime.”

General Statutes § 53a-134 (a) provides in relevant part: “A person is guilty
of robbery in the first degree when, in the course of the commission of
the crime of robbery as defined in section 53a-133 or of immediate flight
therefrom, he or another participant in the crime . . . (2) is armed with a
deadly weapon . . . .”

® General Statutes § 53a-95 (a) provides: “A person is guilty of unlawful
restraint in the first degree when he restrains another person under circum-
stances which expose such other person to a substantial risk of physical
injury.”

* See footnote 2.

’ General Statutes § 53a-119 provides in relevant part: “A person commits
larceny when, with intent to deprive another of property or to appropriate
the same to himself or a third person, he wrongfully takes, obtains or
withholds such property from an owner. . . .’

General Statutes § 53a-124 (a) provides in relevant part: “A person is guilty
of larceny in the third degree when he commits larceny, as defined in section
53a-119, and . . . (2) the value of the property or service exceeds one
thousand dollars . . . .”



