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Opinion

SCHALLER, J. The defendant, Larry Powell, appeals
from the judgment of conviction, rendered after a jury
trial, of possession of narcotics in violation of General
Statutes § 21a-279 (a) and assault of public safety per-



sonnel in violation of General Statutes § 53a-167c¢ (a)
(1).! On appeal, the defendant claims that (1) the trial
court improperly admitted evidence regarding a civil
lawsuit he brought against the city of Stamford and the
police officers who arrested him, and (2) he was denied
due process of law as a result of prosecutorial miscon-
duct. We conclude that the court’s admission of the
evidence was proper and that no prosecutorial miscon-
duct occurred. Accordingly, we affirm the judgment of
the trial court.

The jury reasonably could have found the following
facts. On March 4, 2000, at approximately 1 a.m., Officer
Thomas Scanlon of the Stamford police department
observed a gold Ford Taurus parked in front of a known
drug location at 27 High Street in Stamford. Suspicious
of the activity, Scanlon followed the car to the Fairfield
Court housing project. As Scanlon drove his police
cruiser behind the car, he observed the defendant exit
the passenger door of the vehicle. Scanlon proceeded
to question the driver and learned that the driver did
not know the defendant. On the basis of his experience,
Scanlon believed that a drug transaction was occurring.
Consequently, Scanlon approached and questioned the
defendant as he attempted to enter a building within
the housing complex.

During that conversation, the defendant explained
that the driver of the Taurus was seeking to buy mari-
juana. Scanlon asked the defendant if he was carrying
any drugs or weapons. The defendant responded in the
negative and invited the officer to search him.? During
the search, Scanlon discovered six bags and one loose
rock of crack cocaine concealed in the fold of the defen-
dant’s winter cap. The defendant resisted arrest, and
an altercation ensued, during which Scanlon used his
police radio to request emergency assistance. Officers
Brian Cronin and David Dogali of the Stamford police
department were the first to respond to the request,
and assisted Scanlon in subduing and arresting the
defendant. During the scuffle, Cronin kicked at the
defendant’s leg in an effort to stop him from resisting.
The defendant suffered a broken tibia during his arrest.?

Following the defendant’s arrest, he filed a civil law-
suit against Scanlon, Cronin and the city of Stamford.
The lawsuit alleged that the officers, acting in their
official capacity, “falsely arrested” the defendant and
“employed unreasonable force . . . .” As part of the
civil lawsuit, depositions of the arresting officers
were taken.

At the defendant’s criminal trial, during cross-exami-
nation of Scanlon, defense counsel sought to impeach
Scanlon’s direct testimony with a deposition transcript
from the defendant’s civil lawsuit. Defense counsel
inquired whether Scanlon had placed the defendant’s
hand “behind [the defendant’s] head” during the alterca-
tion. Scanlon responded that he had not, at which point



defense counsel asked: “You testified in another pro-
ceeding in this matter regarding this. Do you recall
giv[ing] a deposition?” (Emphasis added.) Defense
counsel proceeded to impeach Scanlon with his deposi-
tion testimony, referring specifically to the “deposition”
on five occasions during that initial cross-examination.

On redirect examination, the prosecutor asked:
“Counsel had mentioned something about a deposition.
Well, what'’s that all about?” The court overruled an
objection as to relevance by defense counsel and
allowed the question, and Scanlon replied: “The defen-
dant is suing myself as well as the other officers in the
city of Stamford for, | believe, $1 million or in excess
of $1 million.”

On recross examination, defense counsel referred to
the civil lawsuit by asking: “You're being sued because
you were one of the officers that broke [the defen-
dant’'s]—that injured [the defendant], correct?” In sus-
taining the state’s objection that the question required
the witness to give an opinion, the court explained that
it believed that defense counsel had opened the door
to questioning regarding the civil action. Specifically,
the court stated: “The existence of a suit is fine because
that was raised by the deposition business.” (Empha-
sis added.)

Throughout the remainder of the trial, both defense
counsel and the state made repeated references to the
defendant’s civil lawsuit. Following his initial objection,
defense counsel primarily used that evidence to suggest
that the arresting officers had fabricated their version
of the events and had falsified their police reports in
light of the pending civil lawsuit.® During the cross-
examination of Cronin, defense counsel asked, “So, you
made every effort to try and take pictures of all of
the injuries that [Scanlon] suffered on that night for
evidence in the case and in the civil suit?” Defense
counsel next inquired of Cronin, “Isn’t it, in fact, true
that knowing [the defendant] was injured, you dis-
cussed the case with the other officers in order to get
your story straight?” During the cross-examination of
Sergeant James Van Allen, the police supervisor at the
scene of the incident, defense counsel again suggested
that the police officers had falsified their reports in
light of the pending civil lawsuit. Specifically, defense
counsel adduced from Van Allen that the police reports
were completed sixteen days after the incident
occurred and then asked, “At that point, you knew there
was probably going to be a lawsuit [filed] against you;
is that correct?”®

The state’s use of that evidence included impeaching
the credibility of the defendant and suggesting that he
had a significant financial incentive to testify falsely.
The prosecutor referred to the defendant’s “million dol-
lar lawsuit” both while questioning witnesses and dur-
ing the rebuttal portion of his closing argument.’



At the conclusion of the trial, the jury found the
defendant guilty of possession of narcotics and assault
of public safety personnel. The court rendered judg-
ment in accordance with the verdict and sentenced
the defendant to a total effective term of five years
incarceration, followed by three years of special parole.
The crux of the defendant’s appeal centers on the admis-
sion of testimony about the civil lawsuit and the state’s
subsequent use of that evidence. Additional facts will
be set forth as necessary.

The defendant first claims that the court abused its
discretion in permitting the state to elicit testimony that
he had filed a civil lawsuit against the arresting officers
and the city of Stamford. The state maintains that
defense counsel “opened the door for the admission” of
that testimony by introducing Scanlon’s civil deposition
during his cross-examination of Scanlon. The state fur-
ther contends that the defendant has not demonstrated
that the admission of testimony about the civil lawsuit,
even if improper, was harmful. We agree with the state’s
contention that the court did not abuse its discretion
in permitting the challenged testimony.

Before addressing the merits of that claim, we set
forth the applicable standard of review. “Unless an evi-
dentiary ruling involves a clear misconception of the
law, [t]he trial court has broad discretion in ruling on
the admissibility . . . of evidence. . . . The trial
court’s ruling on evidentiary matters will be overturned
only upon a showing of a clear abuse of the court’s
discretion. . . . We will make every reasonable pre-
sumption in favor of upholding the trial court’s ruling
. .. . Moreover, evidentiary rulings will be overturned
on appeal only where there was an abuse of discretion
and a showing by the defendant of substantial prejudice
or injustice.” (Internal quotation marks omitted.) State
v. Aaron L., 272 Conn. 798, 811, 865 A.2d 1135 (2005).

The state argues that by cross-examining Scanlon
regarding his deposition testimony, the defendant
opened the door to the state’s line of questioning. We
agree. “Generally, a party who delves into a particular
subject during the examination of a witness cannot
object if the opposing party later questions the witness
on the same subject. . . . The party who initiates dis-
cussion on the issue is said to have opened the door to
rebuttal by the opposing party. Even though the rebuttal
evidence would ordinarily be inadmissible on other
grounds, the court may, in its discretion, allow it where
the party initiating inquiry has made unfair use of the
evidence.” (Internal quotation marks omitted.) State v.
Colon, 272 Conn. 106, 186-87, 864 A.2d 666 (2004), cert.
denied, U.S. , 126 S. Ct. 102, 163 L. Ed. 2d 116
(2005).

In determining whether otherwise inadmissible evi-



dence should be admitted to rebut evidence offered by
an opposing party, the “court must carefully consider
whether the circumstances of the case warrant further
inquiry into the subject matter, and should permitit only
to the extent necessary to remove any unfair prejudice
which might otherwise have ensued from the original
evidence.” (Internal quotation marks omitted.) Id., 187.

In essence, the defendant argues that the testimony
concerning his civil lawsuit was irrelevant and that the
prejudice to him that it caused outweighed any legiti-
mate benefit to the state in placing the deposition tran-
script in its proper context. Specifically, the defendant
contends that the admission of the testimony about
his civil lawsuit was prejudicial in that it appealed to
prejudices against persons who file personal injury and
other similar lawsuits seeking damages. Our Supreme
Court, however, has stated that “there is no reason to
limit the right of a party to place in context testimony
adduced by an opposing party and, consequently, appel-
late courts have not done so.” State v. Gonzalez, 272
Conn. 515, 544, 864 A.2d 847 (2005). Furthermore, the
“opening the door” doctrine is expressly intended to
“prevent a defendant from successfully excluding inad-
missible prosecution evidence and then selectively
introducing pieces of this evidence for his own advan-
tage, without allowing the prosecution to place the evi-
dence in its proper context.” (Internal quotation marks
omitted.) State v. Colon, supra, 272 Conn. 187. Because
the defendant successfully impeached Scanlon’s trial
testimony with his deposition testimony, the court rea-
sonably determined that the question posed by the state
was necessary to place the defendant’s reference to a
deposition from “another proceeding in this matter”
in its proper context. Accordingly, because defense
counsel introduced evidence concerning the deposi-
tion, the court did not abuse its discretion by permitting
the state to question Scanlon regarding the context of
that deposition.

Even if we assume arguendo that the admission of
the challenged testimony was improper, the defendant,
nevertheless, has not demonstrated harmfulness. For
the defendant to prevail on his claim, he must show
that the error was harmful. State v. Gonzalez, supra,
272 Conn. 527. “It is a fundamental rule of appellate
review of evidentiary rulings that if [the] error is not
of constitutional dimensions, an appellant has the bur-
den of establishing that there has been an erroneous
ruling which was probably harmful to him. . . . Two
lines of cases have developed setting forth the standard
for reversing nonconstitutional, evidentiary improprie-
ties. Under one line of cases, the defendant must estab-
lish, in order to obtain a reversal of his conviction, that
it is more probable than not that the result of the trial
would have been different if the error had not been
committed. . . . According to a second line of cases,
the defendant must show that the prejudice resulting



from the impropriety was so substantial as to under-
mine confidence in the fairness of the verdict. . . .
Under either formulation, [w]hether [the improper
admission of a witness’ testimony] is harmless in a
particular case depends upon a number of factors, such
as the importance of the witness’ testimony in the prose-
cution’s case, whether the testimony was cumulative,
the presence or absence of evidence corroborating or
contradicting the testimony of the witness on material
points, the extent of cross-examination otherwise per-
mitted, and, of course, the overall strength of the prose-
cution’s case. . . . Most importantly, we must examine
the impact of the [improperly admitted] evidence on
the trier of fact and the result of the trial. . . . If the
evidence may have had a tendency to influence the
judgment of the jury, it cannot be considered harmless.”
(Citations omitted; internal quotation marks omitted.)
Id., 527-28.

In the present case, the existence of substantial physi-
cal evidence that was indicative of the defendant’s guilt,
as well as consistent testimony by the state’s witnesses
supporting that physical evidence renders the admis-
sion of evidence concerning the defendant’s civil law-
suit harmless. Notwithstanding the defendant’s
arguments to the contrary, evidence was adduced at
trial that the narcotics in question were found on the
defendant’s person. In addition, the state presented
numerous photographs of the injuries sustained by
Scanlon during his altercation with the defendant. That
physical evidence was supported by consistent testi-
mony by witnesses for the state, including two police
officers who testified that they observed Scanlon strug-
gling with the defendant. Because the jury properly
could find that evidence credible, we cannot conclude
that the defendant met his burden of establishing that
the admission of the evidence concerning his civil
action was harmful to him.

The defendant next claims that the prosecutor com-
mitted misconduct that denied the defendant his due
process right to a fair trial.® Specifically, the defendant
argues that the state’s closing argument constituted
misconduct in that it (1) implored the jury to find him
guilty on a basis other than the evidence of the offense
committed, (2) imposed a penalty on him for exercising
his first amendment rights and (3) shifted the burden
of proof to him.® We are not persuaded.

At the outset, we note that the defendant concedes
that the instances of alleged misconduct were not pre-
served for our review. “[T]he touchstone for appellate
review of claims of prosecutorial misconduct is a deter-
mination of whether the defendant was deprived of his
right to a fair trial. . . . [That] determination must
involve application of the specific prosecutorial miscon-
duct factors articulated in State v. Williams, 204 Conn.



523, 540, 529 A.2d 653 (1987), regardless of whether the
defendant objected to the incidents of misconduct at
trial. . . . Nevertheless, both our Supreme Court and
this court have also emphasized that the responsibility
of defense counsel, at the very least, [is] to object to
perceived prosecutorial improprieties as they occur at
trial, and we continue to adhere to the well established
maxim that defense counsel’s failure to object to the
prosecutor’s argument when it was made suggests that
defense counsel did not believe that it was unfair in
light of the record of the case at the time. . . . Accord-
ingly, we emphasize that counsel’s failure to object at
trial, while not by itself fatal to a defendant’s claim,
frequently will indicate on appellate review that the
challenged comments do not rise to the magnitude of
constitutional error . . . . Put differently . . . prose-
cutorial misconduct claims [are] not intended to pro-
vide an avenue for the tactical sandbagging of our trial
courts, but rather, to address gross prosecutorial impro-
prieties that . . . have deprived a criminal defendant
of his right to a fair trial.” (Citations omitted; emphasis
in original; internal quotation marks omitted.) State v.
Boyd, 89 Conn. App. 1, 27-28, 872 A.2d 477, cert. denied,
275 Conn. 921, 883 A.2d 1247 (2005); see also State v.
Stevenson, 269 Conn. 563, 573-77, 849 A.2d 626 (2004).

As a preliminary matter, we set forth certain relevant
legal principles that guide our resolution of this issue.
“[T]he touchstone of due process analysis in cases of
alleged prosecutorial misconduct is the fairness of the
trial, and not the culpability of the prosecutor. . . .
In analyzing claims of prosecutorial misconduct, we
engage in a two step analytical process. The two steps
are separate and distinct: (1) whether misconduct
occurred in the first instance; and (2) whether that
misconduct deprived a defendant of his due process
right to a fair trial. Put differently, misconduct is mis-
conduct, regardless of its ultimate effect on the fairness
of the trial; whether that misconduct caused or contrib-
uted to a due process violation is a separate and distinct
guestion that may only be resolved in the context of
the entire trial . . . . We also note that in order to
prove prosecutorial misconduct, the defendant must
demonstrate substantial prejudice by establishing that
the trial as a whole was fundamentally unfair and that
the misconduct so infected the trial with unfairness
as to make the conviction a denial of due process.”
(Citations omitted; internal quotation marks omitted.)
State v. Boyd, supra, 28-29; see also State v. Stevenson,
supra, 269 Conn. 571-72.

In the present case, because the claimed prosecu-
torial misconduct occurred primarily during closing
argument, we set forth the legal principles applicable
to such claims. “[P]rosecutorial misconduct of a consti-
tutional magnitude can occur in the course of closing
arguments. . . . In determining whether such miscon-
duct has occurred, the reviewing court must give due



deference to the fact that [c]Jounsel must be allowed a
generous latitude in argument, as the limits of legitimate
argument and fair comment cannot be determined pre-
cisely by rule and line, and something must be allowed
for the zeal of counsel in the heat of argument. . . .
Thus, as the state’s advocate, a prosecutor may argue
the state’s case forcefully, [provided the argument is]
fair and based upon the facts in evidence and the reason-
able inferences to be drawn therefrom. . . . Neverthe-
less, the prosecutor has a heightened duty to avoid
argument that strays from the evidence or diverts the
jury’s attention from the facts of the case. . . .

“Or to put it another way while he may strike hard
blows, he is not at liberty to strike foul ones. It is
as much his duty to refrain from improper methods
calculated to produce a wrongful conviction as it is to
use every legitimate means to bring about a just one.
.. . A prosecutor must draw a careful line. On the one
hand, he should be fair; he should not seek to arouse
passion or engender prejudice. On the other hand, ear-
nestness or even a stirring elogquence cannot convict
him of hitting foul blows. . . . In examining the prose-
cutor’'s argument we must distinguish between those
comments whose effects may be removed by appro-
priate instructions . . . and those which are flagrant
and therefore deny the accused a fair trial. . . .

“Last, we note that [w]e do not scrutinize each indi-
vidual comment in a vacuum, but rather we must review
the comments complained of in the context of the entire
trial. . . . It is in that context that the burden [falls]
on the defendant to demonstrate that the remarks were
so prejudicial that he was deprived of a fair trial and
the entire proceedings were tainted.” (Citation omitted,;
internal quotation marks omitted.) State v. Boyd, supra,
89 Conn. App. 29-30. With the foregoing in mind, we
turn to the defendant’s specific claims.

We begin our analysis by first determining whether
the prosecutor’s actions constituted misconduct. Only
if we determine that misconduct occurred will we pro-
ceed to the second question of whether the defendant
was denied his due process right to a fair trial.

The defendant first argues that the state’s rebuttal
argument urged the jury to find him guilty, not on the
basis of the evidence of the offenses charged, but rather
as a means of sanctioning him for bringing a civil law-
suit. The defendant also argues that by inviting the jury
to find him guilty as a means of sanctioning him, the
state imposed a penalty on him for bringing his civil
lawsuit, specifically, a penalty that violated his first
amendment right to petition the government for redress
of grievances. Finally, the defendant argues that the
state’s rebuttal argument shifted the burden of proof
to him to prove that his civil lawsuit had merit. Because
each of those arguments depends on whether the prose-
cutor improperly implored the jury to find the defendant



guilty on any basis other than the evidence of the
offenses charged, we examine them together.

The following additional facts are necessary to our
resolution of the defendant’s claims. During the state’s
initial closing argument to the jury, the prosecutor made
no reference to the defendant’s civil lawsuit. Neverthe-
less, in closing argument, defense counsel stated: “[The
defendant] testified [that] he’s suing the city. He doesn't
know anything about $1 million. He personally thinks
it's worth $5 million. He’s about as much a lawyer as
[the prosecutor] is a mathematician or Officer Cronin
is an English major.” He also stated: “The police break
your leg and crack your head open, you get the book
thrown at you. Of course, [the defendant] is suing the
city, as if we could keep that a secret. That's what
happens when things like this happen. . . . This case
is about a broken leg. It's not about [the defendant]
suing the police department. I'm not coming . . . up
here and showing you the pictures. | know you seen
all the pictures. You know his leg was broken. You're
sick of it. We all are. But what'’s right is right.”

In its rebuttal, the state directly responded to the
defendant’s closing argument by beginning: “You're
right, [the defendant] wants what's right. He wants
what’s right. You're right, there’'s no question about
that. No question about that he wants $5 million. That’s
what's right for him. This is about money for this gentle-
man. Self-serving, it's about money. That's what this is
about. You heard testimony about this civil lawsuit, and
there was a question asked. You want one? He said
five. Five is more than one. It’s about money. It's about
money. That’s what'’s right for him. Because remember,
everything else is a conspiracy, according to this
defendant.”

The state completed the remainder of its closing argu-
ment without further comment on the defendant’s civil
lawsuit, but concluded: “At this particular time, ladies
and gentlemen, say ‘no more’ to [the defendant]. Just
say ‘no more’ to him. No more of his inconsistencies,
his self-serving statements, his misstatements, [and] the
contradictions within his own defense. Say ‘no more’
to [the defendant]. Say ‘no more.” It's about money for
this man. It's all about money. He told you about his
lawsuit. Say ‘no more.’ Say ‘no more’ to his larceny. Say
‘no more’ to his child support issue that he brought
up. Say ‘no more’ to [the] unjust violation probation
hearing. Say ‘no more’ to his million dollar lawsuit. Say
‘no more’ to the unlawful hearing. Say ‘no more’ to
conspiracy theories. Just say ‘no more’ to [the defen-
dant]. And the way you say ‘no more’ to [the defendant],
based on all the evidence that was elicited in this case,
is to take the piece of paper, the long form information
that the state filed [and] the judge will give you, [and]
you find him guilty of those counts. And you say ‘no
more’ to [the defendant]. And you let him know what



he knows [to] be true since March 4, 2000, that he
is guilty.”

In support of his position that the state urged the
jury to find him guilty as a means of sanctioning him
for initiating a civil lawsuit, the defendant refers to the
portion of the state’s rebuttal argument in which the
prosecutor instructed the jury to “[s]ay ‘no more’ to [the
defendant’s] million dollar lawsuit” and then explained
that “the way you say ‘no more’ . . . based on all the
evidence that was elicited in thiscase . . . isto . . .
find him guilty of those counts.” Although the state
made repeated references to the defendant’s “million
dollar lawsuit” during its rebuttal argument, those com-
ments made up only a small portion of the state’s closing
argument and were not objected to by defense counsel.
Indeed, rather than imploring the jury to find the defen-
dant guilty on an improper basis, the state, on two
occasions, expressly instructed the jury to base its ver-
dict on “all the evidence that was elicited in this case

. .” Because the existence of the defendant’s civil
lawsuit was properly admitted into evidence, it was
permissible for the jury to consider such evidence and
any inferences that could be drawn therefrom. See State
v. Mulero, 91 Conn. App. 509, 520, 881 A.2d 1039 (2005)
(“[i]t is not improper for the prosecutor to comment
upon the evidence presented at trial and to argue the
inferences the jurors might draw therefrom” [internal
quotation marks omitted]). Consequently, the jury was
free to question the veracity of the defendant in light
of the pending civil lawsuit. Finally, the defendant
raised his civil lawsuit in closing argument, and “[t]he
state may . . . properly respond to inferences raised
by the defendant’s closing argument.” (Internal quota-
tion marks omitted.) State v. Boyd, supra, 89 Conn.
App. 37. The prosecutor’s rebuttal argument, therefore,
responded to the defendant’s closing argument and sug-
gested inferences for the jury to draw about the defen-
dant’s veracity on the basis of the evidence. We
conclude, therefore, that when viewed in light of the
trial as a whole, the prosecutor's comments were not
improper and did not constitute misconduct. Accord-
ingly, we reject the defendant’s claim of prosecu-
torial misconduct.”

The judgment is affirmed.
In this opinion McLACHLAN, J., concurred.

! The defendant was charged, by a long form information, with possession
of narcotics in violation of General Statutes § 21a-279 (a), possession of
narcotics with the intent to sell within 1500 feet of a public housing project
in violation of General Statutes § 21a-278a (b), sale of narcotics in violation
of General Statutes § 21a-278 (b), assault of public safety personnel in viola-
tion of General Statutes § 53a-167c (a) (1) and interfering with an officer
in violation of General Statutes § 53a-167a.

2In contrast to Scanlon’s version of the events, the defendant testified
that Scanlon had asked to search him and that he believed that he had no
choice but to comply.

3 Contrary to the officers’ version of the arrest, the defendant testified
that he did not resist and that his leg was broken when it was struck by
either a flashlight or a police baton.



4 The complete exchange was as follows:

“[The Prosecutor]: Counsel had mentioned something about a deposition.
Well, what's that all about?

“[Defense Counsel]: Objection.

“[The Prosecutor]: Well, he brought it up.

“The Court: Well, the question isn't very specific. What's the basis of
your objection?

“[Defense Counsel]: Objecting on grounds of relevance that was very—
that the question is very limited.

“The Court: I'll overrule the objection.

“[The Prosecutor]: Thank you.

“[The Witness]: The defendant is suing myself as well as the other officers
in the city of Stamford for, | believe, $1 million or in excess of $1 million.

“[The Prosecutor]: And that deposition was something you took?

“[The Witness]: Civil.

“[The Prosecutor]: On the civil end of this?

“[The Witness]: Yes.

“[The Prosecutor]: All right. And that hasn’t even come out yet, that case?

“[The Witness]: No.

“[The Prosecutor]: That's still pending, as far as you know?

“[The Witness]: Yes.”

® Defense counsel also repeatedly utilized various witnesses’ civil deposi-
tion testimony to impeach their respective trial testimony.

8 The complete examination was as follows:

“[Defense Counsel]: [The report] was documented approximately two
weeks—it’s actually sixteen days after the incident happened?

“[The Witness]: Correct.

“[Defense Counsel]: After that point, you knew how severely injured [the
defendant] was, correct?

“[The Prosecutor]: Objection.

“The Court: Sustained.

“[Defense Counsel]: At that point, you knew there was probably going to
be a lawsuit against you; is that correct?

“[The Prosecutor]: Objection.

“[The Witness]: To my knowledge, there’s no lawsuit against me.

“The Court: Was there a lawsuit?

“[Defense Counsel]: There was knowledge on the part of the police.

“The Court: Ask him the question, not tell him the answer.

“[Defense Counsel]: You were well aware at that point that [the defendant]
was going to sue you as well as the other officers; is that right?

“[The Witness]: He's never instituted anything against me. There was
always—every time we get in a fight with somebody, there’s a possibility
that they’re going to come around and sue us. That's the way things are.

“[Defense Counsel]: Probably even a bigger possibility when that person
ends up in the hospital, as in this case; we keep throwing broken leg out,
but broken tibia?

“[The Prosecutor]: Your Honor, probably a bigger possibility.

“The Court: Just get to the point, counsel, that's argumentative.

“[Defense Counsel]: It's pretty safe to assume that [the defendant] was
going to sue the police at that point; correct?

“[The Witness]: Maybe.”

"The state repeatedly characterized the defendant’s civil lawsuit as a
“million dollar lawsuit” while questioning the defendant, a defense witness,
various state witnesses and during closing argument.

8 The defendant also claims that when prosecutorial misconduct itself
involves a direct violation of a defendant’s constitutional rights, the state
must prove harmlessness beyond a reasonable doubt. Because we conclude
that misconduct did not occur in the present case, we need not address
that issue.

® Although the defendant refers to the state’s closing argument as the most
serious instance of misconduct, he also contends that the state’s repeated
references to his “million dollar lawsuit,” made during the examination of
witnesses, “constitutes additional, related misconduct that further exacer-
bated the improper effects of the state’s closing argument.”

0 Even if we assume arguendo that misconduct occurred, the prosecutor’s
comments did not deprive the defendant of the right to a fair trial. In cases
in which incidents of alleged prosecutorial misconduct were not objected
to at trial, following a determination that misconduct has occurred, this
court must apply the factors set out by our Supreme Court in State v.
Williams, supra, 204 Conn. 540. See State v. Stevenson, supra, 269 Conn.
572-76. Among those factors are the extent to which the misconduct was



invited by defense conduct or argument . . . the severity of the misconduct
.. . the frequency of the misconduct . . . the centrality of the misconduct
to the critical issues in the case . . . the strength of the curative measures
adopted . . . and the strength of the state’s case.” (Citations omitted.) State
v. Williams, supra, 540.

In the present case, the state’s references, made during its rebuttal argu-
ment, to the evidence of the defendant’s civil lawsuit were a direct response
to and therefore were invited by defense counsel’s closing argument.
Although the state’s comments did directly challenge the veracity of the
defendant, when viewed in light of the state’s closing argument as a whole,
the state’s references to the civil lawsuit were not frequent or improperly
severe. Furthermore, defense counsel evidently did not perceive the state’s
closing comments or the admission of that evidence to be particularly harm-
ful. He did not file a motion in limine to preclude that evidence, nor did he
object to the state’s closing argument, seek a curative instruction, request
a specific jury charge or seek a mistrial.

Our Supreme Court has explained that the determination of “whether a
new trial or proceeding is warranted depends, in part, on whether defense
counsel has made a timely objection to any [incident] of the prosecutor’s
improper [conduct]. When defense counsel does not object, request a cura-
tive instruction or move for a mistrial, he presumably does not view the
alleged impropriety as prejudicial enough to jeopardize seriously the defen-
dant’s right to a fair trial.” State v. Stevenson, supra, 269 Conn. 575; State
v.Negron, 221 Conn. 315, 330, 603 A.2d 1138 (1992); see also State v. Andrews,
248 Conn. 1, 19-20, 726 A.2d 104 (1999). Finally, as previously discussed,
the substantial physical and testimonial evidence reflected the strength of
the state’s case and provided the jury with credible evidence on which it
could convict the defendant. In light of the Williams factors, therefore, even
if we assume arguendo that misconduct occurred, it did not deprive the
defendant of a fair trial.



