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The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the_Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
of official reports are copyrighted by the Secretary of
the State, State of Connecticut, and may not be repro-
duced and distributed without the express written per-
mission of the Commission on Official Legal

Publications, Judicial Branch, State of Connecticut.
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Opinion

PER CURIAM. The petitioner, Nathan Dull, appeals
from the judgment of the habeas court, denying his
petition for a writ of habeas corpus in which he alleged
that his trial counsel rendered ineffective assistance.
We affirm the judgment of the habeas court.

The facts of the underlying criminal case are set out
in State v. Dull, 59 Conn. App. 579, 757 A.2d 1194 (2000),
in which this court affirmed the petitioner’s conviction
of murder in violation of General Statutes § 53a-54a
after a trial to a panel of three judges. On appeal, the
petitioner claims that the court improperly concluded
that he failed to prove that his public defender, Bruce
A. Sturman, had an actual conflict of interest that
adversely affected his performance. He also claims that
the court improperly found that Sturman exercised
sound trial strategy and rendered adequate assistance
in the exercise of reasonable professional judgment
with respect to the testimony of a psychiatric expert
witness.

“On appeal, we review a habeas court’s findings of

fact under the clearly erroneous standard of review

[W]hether the representation a defendant

received at trial was constitutionally inadequate is a

mixed question of law and fact. . . . As such, that ques-

tion requires plenary review by this court unfettered
by the clearly erroneous standard. . . .

“The petitioner’s right to the effective assistance of
counsel is assured by the sixth and fourteenth amend-
ments to the federal constitution, and by article first,



§ 8, of the constitution of Connecticut. In Strickland v.
Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984), the United States Supreme Court
established that for a petitioner to prevail on a claim
of ineffective assistance of counsel, he must show that
counsel’s assistance was so defective as to require
reversal of [the] conviction. . . . That requires the peti-
tioner to show (1) that counsel’s performance was defi-
cient and (2) that the deficient performance prejudiced
the defense. . . . Unless a [petitioner] makes both
showings, it cannot be said that the conviction . . .
resulted from a breakdown in the adversary process
that renders the result unreliable. . . . A court decid-
ing an ineffective assistance of counsel claim need not
address the question of counsel’s performance, if it is
easier to dispose of the claim on the ground of insuffi-
cient prejudice. . . .

“We cannot, in a habeas corpus appeal, disturb under-
lying historical facts found by the habeas court unless
they are clearly erroneous. . . . The habeas court
judge, as the trier of the facts, is the sole arbiter of the
credibility of witnesses and the weight to be given to
their testimony.” (Internal quotation marks omitted.)
Nieves v. Commissioner of Correction, 92 Conn. App.
534, 535-36, 885 A.2d 1268 (2005), cert. denied, 277
Conn. 903, 891 A.2d 2 (2006).

The petitioner bases his conflict of interest claim
on the fact that Sturman previously had represented a
prosecution witness. The witness, Celina Barnhill, was
the victim’s girlfriend and the mother of his child. Barn-
hill also was the administratrix of the victim’s estate
and had commenced a civil action against the petitioner.
The court found that Sturman had represented Barnhill
in the mid to late 1980s, years before the petitioner’s
criminal trial. The civil action was commenced in Janu-
ary, 1999, after the petitioner had been convicted of
murder on December 14, 1998. The petitioner presented
no evidence that Sturman was aware of the civil action
prior to its commencement.

The petitioner also clams that Sturman rendered inef-
fective assistance by introducing into evidence a psy-
chological report that was at odds with his affirmative
defense of mental disease or defect. Peter M. Zeman,
a forensic psychiatrist, testified at trial on behalf of
the petitioner. Zeman is well respected in his field and
frequently testifies on behalf of both the state and crimi-
nal defendants. In preparing his report, in which he
concluded that the petitioner suffered from a mental
disease or defect at the time of the murder, Zeman asked
a colleague, Frank J. Stoll, to conduct a psychological
evaluation of the petitioner. Stoll did not conclude that
the petitioner suffered from a mental disease or defect.
Nonetheless, Zeman relied, in part, on Stoll’s report in
preparing his own expert report. Because the state had a
copy of Zeman’s report and was aware of Stoll’s opinion,



Sturman chose to bring out Stoll’s contrary opinion
during his direct examination of Zeman rather than let
the state attack Zeman'’s credibility with the report on
cross-examination. On direct examination at trial,
Zeman was able to explain why Stoll had reached an
opinion that was contrary to his, and why Zeman dis-
agreed. The court found that the time-honored tactic
of bringing out damaging evidence before an adversary
does is not ineffective assistance of counsel.

On the basis of our review of the record, including
the court’s memorandum of decision and the parties’
briefs, we conclude that the court properly found that
the petitioner was not denied the effective assistance
of counsel. The court properly concluded that that the
petitioner failed to prove that Sturman had an actual
conflict of interest or that an actual conflict of interest
adversely affected counsel’s performance. With respect
to the issue concerning expert psychiatric testimony,
the petitioner failed to “overcome the presumption that,
under the circumstances, the challenged action might
be considered sound trial strategy.” (Internal quotation
marks omitted.) Strickland v. Washington, supra, 466
U.S. 689.

The judgment is affirmed.




