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Opinion

McLACHLAN, J., The plaintiff, Jeanne Rivers, appeals
from the trial court’s rendering of summary judgment
in favor of the defendant city of New Britain.! The deter-
minative issue on appeal is whether the court improp-
erly granted the defendant’s motion for summary
judgment by concluding that it had no duty to keep a
sidewalk abutting state property reasonably safe for
public travel because it had adopted, by ordinance, the
provisions of General Statutes § 7-163a.> We conclude
that the court was correct in its determination and
properly granted the motion. Accordingly, we affirm
the judgment of the trial court.

The following undisputed facts, as provided in the
pleadings and the evidence submitted by the parties in
conjunction with the defendant’s motion for summary
judgment and the plaintiff’s opposition thereto, are rele-
vant to the disposition of the plaintiff’s appeal. The
plaintiff claimed that she suffered serious injuries on
January 7, 2003, when she slipped and fell on ice and
snow that had accumulated on a public sidewalk in
front of 185 Main Street in New Britain. The property
abutting the sidewalk is state owned property, which
is used as part of Central Connecticut State University
(university). Portions of that state owned property are
leased to private businesses. The university had a con-
tract with Lawn Ranger, LLC, to provide snow removal,
sanding and application of ice melting services at the
subject property. The company provided services pur-
suant to that contract the day before the plaintiff fell.

The plaintiff commenced this action against the
defendant, pursuant to General Statutes § 13a-149,% and
Stephen E. Korta, the commissioner transportation,
pursuant to General Statutes § 13a-144.* Korta filed a
motion to dismiss, claiming that the plaintiff’s action
against him was barred by sovereign immunity because
the sidewalk where the plaintiff fell was not part of
the state highway system. The plaintiff did not file an
objection, and the court granted the motion.

The defendant filed an answer and a special defense.
The special defense alleged that the defendant was not
liable for the plaintiff’s fall because it had adopted ordi-
nance § 21-8.1c in January, 1996, in accordance with the
provisions of General Statutes § 7-163a. The language of
the ordinance essentially mirrors the language of the
statute. On January 30, 2006, the defendant filed a
motion for summary judgment on the basis of the facts
alleged in its special defense. The plaintiff filed an objec-
tion, claiming that the statute did not apply under the
circumstances of this case The court heard arsument



and issued its memorandum of decision on March 30,
2006, granting the defendant’s motion. This appeal
followed.

The plaintiff claims on appeal that the court improp-
erly rendered summary judgment in favor of the defen-
dant. She argues that the provisions of § 7-163a do not
permit the shifting of the duty of care with respect to
the presence of ice or snow on a public sidewalk if the
abutting landowner is the state of Connecticut. She
argues that the state did not waive its sovereign immu-
nity by enacting § 7-163a and that the city cannot shift
liability to the state by adopting its provisions by ordi-
nance. The plaintiff claims that, under those circum-
stances, the liability to persons injured by the failure
to remove an unreasonable accumulation of ice or snow
remains with the city.

“Summary judgment is appropriate when the plead-
ings, affidavits and any other proof submitted show that
there is no genuine issue as to any material fact and
that the moving party is entitled to judgment as a matter
of law. . . . Thus, because the court’s decision on a
motion for summary judgment is a legal determination,
our review on appeal is plenary . . . .” (Citation omit-
ted; internal quotation marks omitted.) Heussner v.
Day, Berry & Howard, LLP, 94 Conn. App. 569, 572-73,
893 A.2d 4860, cert. denied, 278 Conn. 912, 899 A.2d
38 (2006). Furthermore, because our resolution of the
plaintiff’s claim requires us to construe § 7-163a as it
applies to a particular factual scenario, our review of
that issue of law is plenary. See, e.g., Dark-Eyes v.
Commissioner of Revenue Services, 276 Conn. 559, 570,
887 A.2d 848 (2006) (statutory interpretation gives rise
to issue of law over which appeals court’s review is

plenary).

“On appeal, we must determine whether the legal
conclusions reached by the trial court are legally and
logically correct and whether they find support in the
facts set out in the memorandum of decision of the
trial court.” (Internal quotation marks omitted.) Gold
v. Greenwich Hospital Assn., 262 Conn. 248, 253, 811
A.2d 1266 (2002). In the present case, the court con-
cluded that the plain language of § 7-163a, as adopted
by the defendant’s ordinance, relieved the defendant
from liability for the plaintiff’s injuries. In reaching this
conclusion, the court noted that it was undisputed that
the defendant did not own the land abutting the side-
walk, that no evidence had been presented that the
defendant was in possession and control of the abutting
land or that it had performed any affirmative acts with
respect to the sidewalk. Accordingly, it rendered sum-
mary judgment in favor of the defendant because the
statute clearly provided that the defendant was not
liable for the plaintiff’s injuries.

As we previously noted, the plaintiff’s action was
brought against the defendant pursuant to § 13a-149.



The state owns the land abutting the sidewalk where the
plaintiff fell, and the defendant was not in possession or
control of that abutting property. The defendant did
not perform any affirmative acts with respect to the
sidewalk. General Statutes § 7-163a (b) provides: “Not-
withstanding the provisions of section 13a-149 or any
other general statute or special act, such . . . city . . .
shall not be liable to any person injured in person or
property caused by the presence of ice or snow on a
public sidewalk unless such municipality is the owner
or person in possession and control of land abutting
such sidewalk, other than land used as a highway or
street, provided such municipality shall be liable for
its affirmative acts with respect to such sidewalk.”
(Emphasis added.) The circumstances of the present
case fall squarely within the provisions of § 7-163a.

The plaintiff claims that an exception must be made
when the owner of the land abutting the public sidewalk
is the state of Connecticut. She claims that because the
state did not waive sovereign immunity when it enacted
§ 7-163a, liability did not shift, but rather remained with
the city. She further argues that the defendant cannot
by ordinance impose liability on the state, i.e., the defen-
dant cannot waive the state’s sovereign immunity.

We agree that the provisions of § 7-163a do not con-
tain language waiving the state’s sovereign immunity.
“[T]he state’s sovereign right not to be sued without its
consent is not to be diminished by statute, unless a
clear intention to that effect on the part of the legislature
is disclosed, by the use of express terms or by force
of a necessary implication.” (Internal quotation marks
omitted.) Lacasse v. Burns, 214 Conn. 464, 468, 572
A.2d 357 (1990). We also agree that a municipality can-
not waive the sovereign immunity of the state by way
of a local ordinance. Nevertheless, those conclusions
do not warrant the ultimate conclusion that the provi-
sions of § 7-163a do not apply in this case.

In order to conclude that the provisions of § 7-163a
do not apply, this court would have to read into those
provisions an exception. We would have to determine
that the shifting of liability does not occur if the owner
of the land abutting the public sidewalk is the state of
Connecticut. It is undisputed that no such language is
found in § 7-163a and, therefore, we would have to add
it by implication. The plaintiff urges this court to do
so, claiming that the legislative history for the statute
supports such a result.

The fact remains that the statutory language of § 7-
163a is clear and unambiguous and does not contain
any such exception. “As our Supreme Court has often
stated, [w]e are constrained to read a statute as written
.. . and we may not read into clearly expressed legisla-
tion provisions which do not find expression in its
words . . . . [T]his court cannot, by judicial construc-
tion, read into legislation provisions that clearly are not



contained therein.” (Internal quotation marks omitted.)
Vargas v. Doe, 96 Conn. App. 399, 407-408, 900 A.2d
525, cert. denied, 280 Conn. 923, 908 A.2d 546 (2006).
“[W]e interpret legislative intent by reference to what
the legislative text contains, not by what [that text]
might have contained.” (Internal quotation marks omit-
ted.) Colangelo v. Heckelman, 279 Conn. 177, 190, 900
A.2d 1266 (2006) (refusing to read “special hazards”
test into statutory exception found at General Statutes
§ 31-293a).

Furthermore, General Statutes § 1-2z provides: “The
meaning of a statute shall, in the first instance, be ascer-
tained from the text of the statute itself and its relation-
ship to other statutes. If, after examining such text and
considering such relationship, the meaning of such text
is plain and unambiguous and does not yield absurd or
unworkable results, extratextual evidence of the mean-
ing of the statute shall not be considered.” Accordingly,
we may not consider the legislative history of § 7-163a
or any other extratextual sources.

The plaintiff argues that a literal construction of the
statute will create confusion and inconsistencies not
intended by the legislature.’ She also argues that if her
only recourse is to file a claim with the claims commis-
sioner pursuant to General Statutes § 4-141 et seq., her
claim could be denied, and she might never have a
hearing on the merits. She would then be treated differ-
ently from an individual who fell on a public sidewalk
that did not abut property owned by the state.

The plaintiff is requesting that we change the lan-
guage of the statute by judicial interpretation to avoid
such aresult. To revise the statute in the way advocated
by the plaintiff represents a policy decision more prop-
erly left to the legislature, not this court. “Itis . . . up
to the legislature, and not to the courts, to correct
claimed injustices resulting from clear and unambigu-
ously worded statutes, at least unless constitutional
questions are raised, and since no constitutional ques-
tion was raised in the trial court, it will not now be
considered by us.” Edmundson v. Rivera, 169 Conn.
630, 635-36, 363 A.2d 1031 (1975).

The judgment is affirmed.

In this opinion ROGERS, J., concurred.

! This action initially was brought in two counts against the city of New
Britain and Stephen E. Korta, commissioner of transportation. The trial
court granted Korta’s motion to dismiss, a decision the plaintiff does not
challenge on appeal. We therefore refer in this opinion to the city of New
Britain as the defendant.

2 General Statutes § 7-163a provides: “(a) Any town, city, borough, consoli-
dated town and city or consolidated town and borough may, by ordinance,
adopt the provisions of this section.

“(b) Notwithstanding the provisions of section 13a-149 or any other gen-
eral statute or special act, such town, city, borough, consolidated town and
city or consolidated town and borough shall not be liable to any person
injured in person or property caused by the presence of ice or snow on a
public sidewalk unless such municipality is the owner or person in posses-
sion and control of land abutting such sidewalk, other than land used as a



highway or street, provided such municipality shall be liable for its affirma-
tive acts with respect to such sidewalk.

“(c) (1) The owner or person in possession and control of land abutting
a public sidewalk shall have the same duty of care with respect to the
presence of ice or snow on such sidewalk toward the portion of the sidewalk
abutting his property as the municipality had prior to the effective date of
any ordinance adopted pursuant to the provisions of this section and shall
be liable to persons injured in person or property where a breach of said
duty is the proximate cause of said injury. (2) No action to recover damages
for injury to the person or to property caused by the presence of ice or
snow on a public sidewalk against a person who owns or is in possession
and control of land abutting a public sidewalk shall be brought but within
two years from the date when the injury is first sustained.”

3 General Statutes § 13a-149 provides in relevant part: “Any person injured
in person or property by means of a defective road or bridge may recover
damages from the party bound to keep it in repair. . . .”

* General Statutes § 13a-144 provides in relevant part: “Any person injured
in person or property through the neglect or default of the state or any of
its employees by means of any defective highway, bridge or sidewalk which
it is the duty of the Commissioner of Transportation to keep in repair . . .
may bring a civil action to recover damages sustained thereby against the
commissioner in the Superior Court. . . .”

5 At oral argument before this court, the plaintiff argued that three judicial
decisions support her interpretation of the statute. Because the legislature
has not amended the statute subsequent to those decisions, the plaintiff
claims that it has acquiesced in those judicial interpretations. That argument
is weakened by the fact that all three cases are Superior Court decisions.
We can presume that the legislature is aware of our decisions and decisions
of our Supreme Court. “Although legislative inaction is not necessarily legis-
lative affirmation . . . we . . . presume that the legislature is aware of
[the Supreme Court’s] interpretation of a statute, and that its subsequent
nonaction may be understood as a validation of that interpretation.” (Internal
quotation marks omitted.) Kondrat v. Brookfield, 97 Conn. App. 31, 42, 902
A.2d 718, cert. denied, 280 Conn. 926, 908 A.2d 1087 (2006).



