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Opinion

PELLEGRINO, J. The defendant, William Drakeford,
Jr., appeals from the judgment of conviction, rendered
after a jury trial, of assault in the first degree as an
accessory in violation of General Statutes §§ 53a-8 and
53a-59 (a) (5), attempt to commit assault in the first
degree in violation of General Statutes §§ 53a-49 and
53a-59 (a) (5), and conspiracy to commit assault in the
first degree in violation of General Statutes §§ 53a-48
and 53a-59 (a) (5). On appeal, the defendant claims that
his constitutional rights under the sixth amendment to
the United States constitution and article first, § 8, of



the constitution of Connecticut were violated when the
trial court failed to disqualify his trial counsel who,
allegedly, had a conflict of interest in connection with
his professional obligations to the defendant. We affirm
the judgment of the trial court.

The following facts are relevant to our disposition of
this appeal. On October 26, 1996, Nigel Douglas and
Desmond Padilla were sitting on the front porch of 132
Lansing Street in Bridgeport. A car approached in front
of the residence and stopped. At trial, there was a dis-
pute as to whether the defendant remained in or exited
the vehicle. It was undisputed that at least one male
got out of the car, and made a remark to Douglas and
Padilla to the effect that they like ‘‘robbing people.’’
Thereafter, gunshots were fired from the car in the
direction of the house, striking Padilla. The state’s the-
ory of the case was that the shooting was in retaliation
for Douglas’ participation in a previous robbery involv-
ing a number of perpetrators. Because Padilla was not
involved in the robbery, the state reasoned that Douglas
was the intended target of the shooting.

Prior to the trial, the state filed a motion to disqualify
the defendant’s trial counsel, attorney Joseph Mirsky,
on March 31, 1998. Mirsky had filed an appearance
for Douglas and Richard Foster, a codefendant in the
robbery case, but his appearance for Douglas was with-
drawn shortly thereafter. The state argued that, as a
result of his prior representation in the robbery case,
Mirsky might have obtained information from Douglas
as to whether the defendant was a witness to the rob-
bery or had information about the robbery.

At the April 15, 1998 hearing on the state’s motion,
Mirsky informed the court that there was no conflict in
the present case because he had represented Douglas, a
key witness in the state’s case against the defendant,
in a previous matter. He stated that he never appeared
in court to represent Douglas, never engaged in pretrial
discussions on Douglas’ behalf and never represented
Douglas in any dispositions. Mirsky further assured the
court that he had received no information from Douglas
that he could use to cross-examine him more vigorously
as a witness. Mirsky claimed that he did not know the
disposition of Douglas’ case until he saw a reference
to it in Foster’s presentence report and that he did
not know who represented Douglas after he withdrew.
Mirsky assured the court that there was no conflict in
his representation of the defendant because he had
learned of no information regarding Douglas from his
brief representation of him in the robbery case. There-
after, the court denied the state’s motion on April 20,
1998.

Prior to the selection of a jury on July 21, 1998, the
court revisited the issue of whether a conflict existed
in Mirsky’s representation of the defendant. At that
time, the state provided Mirsky with a complete copy



of the state’s file on Douglas for his review, prior to
the start of the defendant’s trial, for any material that
would indicate the existence of a conflict. After
reviewing the materials, Mirsky again assured the court
that no conflict existed.

At trial, numerous eyewitnesses testified about the
events surrounding the shooting. Padilla claimed that
the defendant, who was present in the car, was not the
shooter. Padilla testified that only the driver, whom he
did not know, got out of the car and shot at him. He
further claimed that he knew the defendant from high
school, where they were classmates. Patricia Holder
and her daughter, Sharnell Holder, lived on Lansing
Street and were washing their car in their driveway at
the time of the shooting. Patricia Holder testified that
a person got out of the driver’s side door and fired at
Douglas and Padilla, and that she saw the defendant
get out of the passenger side and fire. Sharnell Holder
testified that she saw someone exit the driver’s side of
the car, but that she did not see him fire his gun. She
further testified that she saw the defendant get out of
the passenger side and fire a gun.

Douglas testified in a manner consistent with Mir-
sky’s assertion that no conflict existed from his previous
brief representation of the state’s witness. On direct
examination, Douglas did not remember if the defen-
dant was involved in the robbery. On cross-examina-
tion, Douglas testified that he recognized the defendant
from the shooting. The jury found the defendant guilty,
and the court sentenced him to an effective term of
fifteen years incarceration. This appeal followed.

The defendant claims that the court’s failure to dis-
qualify Mirsky violated his right to conflict free repre-
sentation guaranteed by the sixth amendment to the
United States constitution.1 The defendant contends
that the court, after being alerted by the state’s motion
to the possible existence of a conflict, improperly relied
on the representations of Mirsky that no conflict existed
and instead, sua sponte, should have conducted a more
thorough and searching inquiry. The defendant claims
that the judgment of conviction should automatically
be reversed on the ground of structural error2 because
the court failed to conduct a more thorough inquiry or
to canvass him as to whether the alleged conflict of
interest existed. In response, the state argues that the
court satisfied its affirmative obligation to investigate
the existence of the alleged conflict of interest and
properly relied on Mirsky’s assurance that no conflict
existed. The state, therefore, claims that the court had
no duty to investigate the conflict further or to canvass
the defendant. We agree with the state and affirm the
judgment of the trial court.

‘‘The sixth amendment to the United States constitu-
tion3 as applied to the states through the fourteenth
amendment, and article first, § 8, of the Connecticut



constitution,4 guarantee to a criminal defendant the
right to effective assistance of counsel. Powell v. Ala-

bama, 287 U.S. 45, 69, 53 S. Ct. 55, 77 L. Ed. 158 (1932);
Festo v. Luckart, 191 Conn. 622, 626, 469 A.2d 1181
(1983). Where a constitutional right to counsel exists,
our Sixth Amendment cases hold that there is a correla-
tive right to representation that is free from conflicts
of interest. Wood v. Georgia, 450 U.S. 261, 271, 101 S.
Ct. 1097, 67 L. Ed. 2d 220 (1981); Festo v. Luckart, supra,
626–27. This right requires that the assistance of counsel
be untrammeled and unimpaired by a court order requir-
ing that one lawyer shall simultaneously represent con-
flicting interests. Glasser v. United States, 315 U.S. 60,
70, 62 S. Ct. 457, 86 L. Ed. 680 (1942); State v. Marion,
175 Conn. 211, 216, 397 A.2d 533 (1978).’’ (Internal quo-
tation marks omitted.) State v. Martin, 201 Conn. 74,
78–79, 513 A.2d 116 (1986). ‘‘Although rooted in the
right to effective assistance of counsel, such a claim
seeks to address the actions of the trial court during a
criminal proceeding, not the actions of counsel.’’ State

v. Phidd, 42 Conn. App. 17, 34, 681 A.2d 310, cert. denied,
238 Conn. 907, 679 A.2d 2 (1996), cert. denied, 520 U.S.
1108, 117 S. Ct. 1115, 137 L. Ed. 2d 315 (1997).

‘‘The Superior Court has inherent and statutory
authority to regulate the conduct of attorneys who are
officers of the court.’’ (Internal quotation marks omit-
ted.) Fiddelman v. Redmon, 31 Conn. App. 201, 210,
623 A.2d 1064, cert. denied, 226 Conn. 915, 628 A.2d
986 (1993). ‘‘The trial court retains broad discretionary
power [in determining] whether an attorney should be
disqualified for an alleged . . . conflict of interest.’’
(Internal quotation marks omitted.) Walton v. Commis-

sioner of Correction, 57 Conn. App. 511, 515, 749 A.2d
666, cert. denied, 254 Conn. 913, 759 A.2d 509 (2000);
see State v. Webb, 238 Conn. 389, 417, 680 A.2d 147
(1996). Although we would otherwise review the court’s
decision to deny a motion to disqualify pursuant to the
abuse of discretion standard of review; State v. Webb,
supra, 417; Fiddelman v. Redmon, supra, 210; we do
not apply that standard in the present case. See State

v. Cruz, 41 Conn. App. 809, 811, 678 A.2d 506, cert.
denied, 239 Conn. 809, 682 A.2d 1008 (1996). ‘‘There is
a unique type of error that cannot be reviewed in terms
of trial court discretion or abuse of discretion . . .
because it is a defect in the trial mechanism itself that
defies such an analysis and requires automatic reversal.
In such cases, analysis in terms of whether discretion
was abused cannot be utilized because the defect is
incurable and not correctable. The defect cannot, by
definition, ever be cured by a discretionary act.’’ State

v. Anderson, 55 Conn. App. 60, 72, 738 A.2d 1116 (1999),
rev’d on other grounds, 255 Conn. 425, A.2d
(2001); In re Deana E., 61 Conn. App. 197, 209–10, 763
A.2d 45 (2000), cert. denied, 255 Conn. 941, A.2d

(2001). Accordingly, ‘‘[w]hen a structural error anal-
ysis is undertaken and such an error exists, the proceed-



ing is vitiated. See Arizona v. Fulminante, [499 U.S.
279, 309–10, 111 S. Ct. 1246, 113 L. Ed. 2d 302 (1991)]
. . . .’’ (Citations omitted.) State v. Anderson, supra,
73–74; State v. Cruz, supra, 811.

In State v. Martin, supra, 201 Conn. 83, our Supreme
Court held that ‘‘when counsel makes a timely assertion
of a conflict of interest, the trial court is under an
affirmative obligation to make an adequate inquiry on
the record to establish whether there is a conflict of
interest.’’ ‘‘A trial court’s failure to inquire in such cir-
cumstances constitutes the basis for reversal of a defen-
dant’s conviction. Holloway v. Arkansas, [435 U.S. 475,
488, 98 S. Ct. 1173, 55 L. Ed. 2d 426 (1978)].’’ State v.
Crespo, 246 Conn. 665, 686, 718 A.2d 925 (1998), cert.
denied, 525 U.S. 1125, 119 S. Ct. 911, 142 L. Ed. 2d 909
(1999). ‘‘To safeguard a criminal defendant’s right to
the effective assistance of counsel, a trial court has
an affirmative obligation to explore the possibility of
conflict when such conflict is brought to the attention
of the trial judge in a timely manner. See Holloway v.
Arkansas, supra [484]; Festo v. Luckart, [supra, 627].’’
State v. Martin, supra, 82. The court’s ‘‘inquiry depends
upon the circumstances of the particular case.’’ Id. In
Martin, the court found error in the trial court’s sum-
mary denial of defense counsel’s motion to withdraw
without conducting any inquiry whatsoever into the
existence of a conflict. Id., 83.

In the present case, the state sought to disqualify
Mirsky, claiming that there was a conflict in his repre-
sentation of the defendant. Unlike the court in Martin,
the court in this case inquired as to whether a conflict
existed both in response to the state’s motion to disqual-
ify on April 15, 1998, and prior to selecting a jury on July
21, 1998. In both instances, Mirsky stated, in response to
the court’s inquires, that he did not currently represent
the witness, his actual representation of the witness
was brief in nature and that his past representation of
the witness would not conflict with his present repre-
sentation of the defendant. It is well settled that during
the course of its inquiry as to the existence of a conflict,
‘‘the trial court must be able, and be freely permitted,
to rely upon counsel’s representation that the possibility
of such a conflict does or does not exist.’’ (Internal
quotation marks omitted.) Id., 82; State v. Cruz, supra,
41 Conn. App. 814. Therefore, because the court may
rely on ‘‘the solemn representation of a fact made by
[the] attorney as an officer of the court’’; (internal quota-
tion marks omitted) State v. Martin, supra, 82; the court
in the present case properly accepted Mirsky’s assur-
ance that the alleged conflict did not, in fact, exist.

Furthermore, the defendant was not prejudiced by
Mirsky’s previous brief representation of Douglas. To
the detriment of the state’s case, Douglas testified on
direct examination that he did not remember whether
the defendant was a participant in the robbery. On



cross-examination, Mirsky’s failure to inquire further
as to the circumstances surrounding the robbery effec-
tively prevented the state from rehabilitating its witness
during its redirect examination. Mirsky’s decision to
prevent the state from rehabilitating its witness cannot
amount to a lapse of representation. Moreover, Mirsky
vigorously cross-examined Douglas on other aspects of
his testimony. He established that Douglas was claiming
only that he recognized the defendant from the shoot-
ing, and employed Douglas’ testimony to establish an
inconsistency between his account of the crime and
that of other witnesses to the shooting. An attorney’s
line of questioning on examination of a witness clearly
is tactical in nature. This court will not, in hindsight,
second-guess counsel’s trial strategy. Cosby v. Commis-

sioner of Correction, 57 Conn. App. 258, 261, 748 A.2d
352 (2000); Summerville v. Warden, 29 Conn. App. 162,
176, 614 A.2d 842 (1992), rev’d on other grounds, 229
Conn. 397, 641 A.2d 1356 (1994). Our review of the
record indicates that Mirsky’s line of questioning during
his cross-examination of Douglas does not amount to
a lapse in his representation of the defendant. We there-
fore conclude that the defendant was not prejudiced
by his counsel’s prior representation of Douglas.

Therefore, because the court properly satisfied its
affirmative obligation to explore the alleged conflict of
interest after being alerted to its possible existence,
and because the defendant was not prejudiced by his
counsel’s previous brief representation of the state’s
witness, we must conclude that the defendant was not
deprived of his constitutional right to conflict free repre-
sentation.5 Accordingly, we conclude that no structural
error exists in the defendant’s trial.

The judgment is affirmed.

In this opinion LAVERY, C. J., concurred.
1 The defendant also claims that the court committed reversible error

by denying the state’s motion to disqualify because an independent state
constitutional analysis would reveal that article first, § 8, of the constitution
of Connecticut affords greater and more extensive rights to counsel than
does its federal counterpart, the sixth amendment. We find no merit in that
claim. Our Supreme Court has clearly rejected the contention that our
constitution affords greater and more extensive rights to counsel than does
the federal constitution in the context of conflict free representation. State

v. Webb, 238 Conn. 389, 413 n.23, 680 A.2d 147 (1996). ‘‘[T]he state and
federal constitutional standards for review of ineffective assistance of coun-
sel claims are identical.’’ Aillon v. Meachum, 211 Conn. 352, 355–56 n.3, 559
A.2d 206 (1989); see Phillips v. Warden, 220 Conn. 112, 131 n.15, 595 A.2d
1356 (1991); see also Chace v. Bronson, 19 Conn. App. 674, 675, 564 A.2d
303, cert. denied, 213 Conn. 801, 567 A.2d 832 (1989).

We further note that in State v. Stoddard, 206 Conn. 157, 166–67, 537 A.2d
446 (1988), our Supreme Court held that police are required, under article
first, § 8, of the constitution of Connecticut, to inform a suspect, whom they
are holding for custodial interrogation, of timely efforts by counsel to render
legal assistance. Because the United States Supreme Court held that the
federal constitution does not require that a suspect be so informed; see
Moran v. Burbine, 475 U.S. 412, 422, 106 S. Ct. 1135, 89 L. Ed. 2d 410 (1986);
we acknowledge that the constitution of Connecticut provides broader pro-
tection in that area than does its federal counterpart. Stoddard, however,
is inapposite to the present case. ‘‘The focus in Stoddard on when the right
to counsel attaches . . . has not the slightest bearing on the standard to



be employed in assessing an ineffective assistance of counsel claim under
either our federal or state constitutions.’’ Aillon v. Meachum, supra,
355–56 n.3.

2 If the court finds that the defendant has been denied the effective assis-
tance of counsel as a result of a conflict of interest, an automatic reversal
of the judgment of conviction is required because a structural defect in the
mechanism of the trial exists. See Glasser v. United States, 315 U.S. 60, 76,
62 S. Ct. 457, 86 L. Ed. 680 (1942); State v. Anderson, 55 Conn. App. 60, 73,
738 A.2d 1116 (1999), rev’d on other grounds, 255 Conn. 425, A.2d

(2001).
3 The sixth amendment to the United States constitution provides in rele-

vant part: ‘‘In all criminal prosecutions, the accused shall enjoy the right
. . . to have the assistance of counsel for his defense.’’

4 Article first, § 8, of the constitution of Connecticut provides in relevant
part: ‘‘In all criminal prosecutions, the accused shall have a right to be heard
by himself and by counsel . . . .’’

5 We note that the defendant further claims that before proceeding with
the trial, the court should have elicited a knowing and intelligent waiver
from the defendant of his constitutional right to conflict free representation.
Because we have determined that the court properly investigated and deter-
mined that no conflict of interest existed, it was unnecessary for the court
to inquire further or to obtain a waiver from the defendant. See State v.
Cruz, supra, 41 Conn. App. 816.


