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Opinion

LAVERY, C. J. The plaintiffs! appeal from the judg-
ment of the trial court rendered in favor of the named
defendant, Angelo Squillante,? on his counterclaim to
collect an unpaid balance of a debt evidenced by a
promissory note. The plaintiffs claim that the court
improperly (1) concluded that the defendant’s claim
was not barred by the statute of limitations and (2)
made certain findings of fact relating to the payment
of the debt. We reverse the judgment of the trial court.

The trial court found the following facts, which are



relevant to this appeal. “In 1978, General Sanitation,
a company owned by Nunzio [Squillante] and Angelo
Squillante, sold certain assets to S & R Sanitation, a
company owned by Salvatore [Garofalo] and Jacqueline
Garofalo. The debt was secured with a promissory note
in the amount of $145,914.12, with General Sanitation
and the Connecticut Bank and Trust Company (CBT)
named as payees. CBT was a joint payee under the 1978
note as a security device for indebtedness owed by
General Sanitation. CBT released its interest in the 1978
note in February, 1983, leaving General Sanitation as the
sole payee. Since General Sanitation ceased operations
after the 1978 sale, payments on the 1978 debt were
made by the Garofalos to Angelo [Squillante] and/or
Nunzio Squillante. It is undisputed that the amount
remaining on the 1978 note on January 31, 1983, after
CBT was paid, was $80,869.60.

“In 1983, S & R Sanitation sold its assets to several
buyers. The Squillantes created Admiral Trucking, a
new corporation, to acquire a portion of those assets.
Admiral Trucking gave its promissory note dated Febru-
ary 1, 1983, in the amount of $770,664.62 [1983 note]
for those assets. This note was guaranteed by Edward
J. Halloran and Angelo Squillante.

“The 1978 note for $145,914.12 was owned by Angelo
[Squillante] and Nunzio Squillante, as successors to
General Sanitation. Since Halloran had an interest in
Admiral Trucking but no interest in the 1978 note, it
was not feasible to offset the two obligations. Halloran
would have had his potential liabilities reduced by an
asset of the Squillantes. To address these differing own-
ership interests, the remaining payments due under the
1978 note were to be held in escrow by the Garofalos.

“In 1987, the [1983 note] was amended to reflect a
reduction in principal. By its terms, the amended note
was to be paid in full by March 20, 1993.

“The 1978 note required monthly payments of
$2310.56. Until CBT was paid for its debt in 1983, regular
monthly payments were made by S & R Sanitation as
reflected in the business records maintained before S &
R [Sanitation] sold its assets. The parties agree that
the remaining principal balance of the 1978 note was
$80,869.60 as of January 31, 1983. The instant dispute
concerns the payments made thereafter.

“With the sale of S & R Sanitation to Admiral Trucking
resulting in the [1983 note], the Garofalos suspended
payments to the Squillantes under the 1978 note. An
interest bearing escrow account was opened by Salva-
tore Garofalo into which he was to deposit the $2310.56
monthly payments which were due the Squillantes
under the 1978 note. This escrow account was to stand
as collateral for the [1983 note] until the 1983 note was
paid, that is, until March 20, 1993.

“As of May 7, 1985, with regular monthly deposits



the Garofalos would have escrowed $60,074.56 (26
months at $2310.56). As of that date, the escrow account
showed a balance of $10,338.16.

“On July 26, 1994, suit was brought by the Garofalos
to collect the balance owed by the Squillantes on the
[1983 note]. The instant counterclaim was filed in that
action. A decision was rendered in the case in chief
on October 16, 1995, in which the fact finder found
$17,236.93 still due the Garofalos on the [1983 note].
That amount plus interest and costs were awarded the
plaintiffs, Salvatore [Garofalo] and Jacqueline Garofalo.
Angelo Squillante now counterclaims for the balance
due on the 1978 note.”

On October 7, 1998, the trial court concluded that
the plaintiffs owed the defendant the remaining balance
on the 1978 note. Accordingly, it rendered judgment in
favor of the defendant in the amount of $66,248.48, with
unspecified amounts in interest and attorney’s fees. On
October 21, 1998, the plaintiffs filed a notice of intent
to file an appeal. On January 11, 1999, after a hearing,
the court ordered the plaintiffs to pay the defendant
$49,400.18 in interest and $13,347.30 in attorney’s fees.
This appeal followed.

“As an appellate court, our review of trial court deci-
sions is limited to determining whether their legal con-
clusions are legally and logically correct, supported by
facts set out in the memorandum of decision.” (Internal
guotation marks omitted.) Keefe v. Norwalk Cove
Marina, Inc., 57 Conn. App. 601, 605, 749 A.2d 1219,
cert. denied, 254 Conn. 903, 755 A.2d 881 (2000). “If the
factual basis of the court’s decision is challenged, our
review includes determining whether the facts set out
in the memorandum of decision are supported by the
evidence or whether, in light of the evidence and the
pleadings in the whole record, those facts are clearly
erroneous.” (Internal quotation marks omitted.) Id.,
606; see also New England Rock Services, Inc. v.
Empire Paving, Inc., 53 Conn. App. 771, 775, 731 A.2d
784, cert. denied, 250 Conn. 921, 738 A.2d 658 (1999).
“When, however, the trial court draws conclusions of
law, our review is plenary and we must decide whether
its conclusions are legally and logically correct and find
support in the facts that appear in the record.” (Internal
guotation marks omitted.) Powers v. Olson, 252 Conn.
98, 105, 742 A.2d 799 (2000).

We first determine which is the appropriate statute
of limitations that governs the defendant’s claim.

General Statutes § 52-576 governs the statute of limi-
tations under simple or implied contract actions and
requires that all such actions be filed “within six years
after the right of action accrues.” General Statutes
8 42a-3-118 (a) specifically discusses promissory notes
and requires that an action to enforce a note payable



at a definite time be commenced “within six years after
the due date or dates stated in the note . . . .” Section
42a-3-118 was revised in 1991 to provide for this six
year statute of limitations.

The Supreme Court stated in Roberts v. Caton, 224
Conn. 483,619 A.2d 844 (1993), that “[a]lthough substan-
tive legislation is not generally applied retroactively
absent a clearly expressed legislative intent, legislation
that affects only matters of procedure is presumed to
[be] applicable to all actions, whether pending or not,
in the absence of any expressed intention to the con-
trary. . . . Statutes of limitation are generally consid-
ered to be procedural, especially where the statute
contains only a limitation as to time with respect to a
right of action and does not itself create the right of
action . . . . Therefore, unless specifically tied to a
statutory right of action or unless a contrary legislative
intent is expressed, the statute of limitations in effect
at the time an action is filed governs the timeliness of
the claim.” (Citations omitted; internal quotation marks
omitted.) Id., 488-89. The action in the present case
was brought in 1994. Because § 42a-3-118 (a) was in
effect at the time this action was commenced, it governs
in this case.® See Miller v. Kirshner, 225 Conn. 185,
203, 621 A.2d 1326 (1993).

We next determine whether, as the plaintiffs contend,
the statute of limitations contained in § 42a-3-118 (a)
bars the defendant’s claim. We agree with the plaintiffs
that it does.

Section 42a-3-118 (a) provides for a six-year statute
of limitations for the enforcement of promissory notes
such as the one in the present case. The last payment
on the 1978 note that is the subject of the defendant’s
counterclaim was due on December 25, 1985. This
action was commenced on May 31, 1994, more than six
years subsequent to that date.

The court concluded that the six year statute of limita-
tions had not yet begun to run on the 1978 note as of
the date of the commencement of this action. The court
stated that until the 1983 note was paid in full, the
defendant could not claim the payment of the remaining
balance of the 1978 note, which served as collateral for
the 1983 note. The court reasoned: “The [plaintiffs]
contend that the six year statute of limitations, [General
Statutes] § 52-576, started running on the 1978 note in
February, 1983, when the last payment was claimed to
have been paid or December 25, 1985, when the final
payment was due. As to the December 25, 1985 due
date, since the 1978 note stood as collateral against the
payment of the [1983 note, the defendant] could make
no claim for payment of the balance remaining on the
1978 note until the [1983 note] was paid in full. As
of October 16, 1995, $17,236.93 was still found to be



outstanding on the 1983 note. Accordingly, the [plain-
tiffs] cannot prevail on their first special defense prem-
ised on the statute of limitations claim.”

“The statute of limitations creates a defense to an
action. It does not erase the debt. Hence, the defense
can be lost by an unequivocal acknowledgement of the
debt, such as a new promise, an unqualified recognition
of the debt, or a payment on account.” (Internal quota-
tion marks omitted.) Zaplosky v. Sacks, 191 Conn. 194,
198, 464 A.2d 30 (1983). No such acknowledgement
exists here. The 1978 note was not referenced beyond
the 1983 note and guaranty and emerged only as a live
issue over ten years later.

The true test for determining the appropriate date
when a statute of limitations begins to run is to “estab-
lish the time when the plaintiff first could have success-
fully maintained an action. That is, an action cannot be
maintained until a right of action is complete and hence,
the statute of limitations cannot run before that time.”
Gaylord Hospital v. Massaro, 5 Conn. App. 465, 467,
499 A.2d 1162 (1986). A guaranty is merely a species
of contract. Regency Savings Bank v. Westmark Part-
ners, 59 Conn. App. 160, 164, 756 A.2d 299 (2000), citing
AALCO Plumbing Supply Co. v. John L. Henson
Plumbing Co., 464 S.W.2d 10, 12 (Mo. 1971). “In an
action for breach of contract, the cause of action is
complete upon the occurrence of the breach, that is,
when the injury has been inflicted.” Gaylord Hospital
v. Massaro, supra, 467.

We do not agree with the defendant’s contention that
this action was premature until the 1983 note payments
were satisfied. The defendant could first maintain this
action, at the latest, on December 25, 1985, when the
1978 note was due in full, but remained unpaid. At that
time, the escrow account should have contained all
moneys due on the 1978 note, and it did not. Indeed,
the defendant may have been able to maintain an action
well before this date, as the plaintiffs suspended pay-
ments in 1983.

This is not an action to obtain collateral stated in the
1983 note. Rather, this is an action on the 1978 note
itself. The 1978 note was not modified by the 1983
agreement. All that changed was that the payments on
the 1978 note were to be placed in escrow. The collateral
contract did not excuse payment on the note in any
fashion.

Next, we must consider whether, as the defendant
claims, the statute of limitations was tolled or delayed
in some manner. A review of the relevant documents
in this case leads us to conclude that the statute of
limitations was not tolled. The original promissory note,
dated December 27, 1978, requires eighty-four consecu-
tive monthly payments of $2310.56 each until the note
is paid in full. The promissory note for $770,664.62,



dated February 1, 1983, was guaranteed by the defend-
ant. This 1983 note states that any property held by the
defendant may be treated as collateral for the guaranty
and specifically references the 1978 note.* The 1983 note
and guaranty were amended by an amended promissory
note dated May 20, 1987.°

In reviewing these documents, we glean no indication
that the payments arising from the 1978 note were
excused, delayed or modified in any fashion. There was
nothing in any of the above writings that stated that
the payments on the 1978 note were to be suspended.
The plain reading of the guaranty reveals that the 1978
note was just one of the many possible assets covered
under the broad blanket of available collateral to secure
payment of the 1983 note. The only difference between
the 1978 note and the myriad of other assets designated
as collateral is that the 1978 note is mentioned with
specificity. Simply put, the 1978 payments were to be
made monthly and placed into an escrow account and
held until the later 1983 note for $770,664.62 was paid
in full.

The 1978 note payments were held in escrow, pre-
sumably gaining interest that could have offset the
action on the 1983 note. The 1978 note payments merely
served as collateral on the 1983 note, and this action
is based on the 1978 note, not on obtaining collateral
as a security for the 1983 note. Accordingly, the statute
of limitations was not tolled and expired before this
action was commenced.®

The judgment is reversed and the case is remanded
with direction to render judgment for the plaintiffs on
the named defendant’s counterclaim.

In this opinion, FOTI, J., concurred.

! The plaintiffs are Salvatore Garofalo and Jacqueline Garofalo.

2 The defendants at trial were Michael Botticello, Sanitary Services Corpo-
ration and Angelo Squillante. Only Angelo Squillante is a party to this appeal.
In this opinion, we refer to the defendant Angelo Squillante as the defendant.

® We note that even if we were to apply § 52-576 as the applicable statute
of limitations, our result would not change, as § 52-576 contains the same
time limit of six years.

4 The guaranty states in relevant part: “Any deposits, securities or other
property of the undersigned which at any time are within your possession
or control may be held and treated as collateral security for the payment
of the liabilities, and you shall have a lien thereon and right to set off the
same against matured liabilities or against any other sums due hereunder,
including, but not limited to, payments due the undersigned under a promis-
sory note from you to the undersigned in the original principal amount of
$145,914.72 and dated December 27, [1978].”

® The purpose of the amended note was to reflect a substantial reduction
in principal caused by payment by another debtor.

¢ Accordingly, because we find that the applicable statute of limitations
has expired in this case and the plaintiffs are therefore not liable for the
unpaid payments on the 1978 note, we need not consider the plaintiffs’
challenges to the trial court’s findings of fact.



