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SPEAR, J. The defendants® appeal from the judgment,
rendered after a trial to the court, in favor of the plain-
tiffs, Richard N. Cafro and Janey L. Cafro, on their claim
that the defendants breached certain warranties when
they sold a house to the plaintiffs. The defendants’
reviewable claims are that the court improperly (1)
allowed rebuttal evidence through an expert witness
whom the plaintiffs had not timely disclosed and limited
surrebuttal, (2) ruled that the alleged defects were dis-
covered prior to the expiration of the warranties, (3)
ruled that a disclaimer of warranties in the sales con-
tract was ineffective and (4) based its award of attor-
ney’s fees under the Connecticut Unfair Trade Practices



Act (CUTPA), General Statutes §42-110a et seq., on
conduct that was not alleged in the complaint.? We
agree with the plaintiffs’ claim pertaining to improper
rebuttal testimony and reverse the judgment of the
trial court.

The court found the following facts. The plaintiffs
brought this action against the defendants in connection
with the construction and sale of a single family home.
On October 20, 1993, the plaintiffs and the named
defendant, Lawrence P. Brophy, signed a sales
agreement for the sale of real property at 263 High
Street in Coventry for $218,000. Paragraph five of their
agreement stated that the “buyer accepts home without
any warranty express or implied except for the follow-
ing: seller shall warranty for a period of one year, the
structural integrity of [the] residence and that the major
mechanical systems are operational.” When Brophy
signed the agreement, he substituted the word “frame”
for the word “integrity,” and the change was initialed
by all parties so that the express warranty was limited
to the “structural frame” of the dwelling rather than
to its “structural integrity.” Title was transferred on
November 30, 1993.

The parties engaged in a contentious closing because
Brophy insisted that the property was being sold in an
“as is” condition subject only to the limited express
warranty. The plaintiffs believed that the contractual
warranty was an additional benefit that merely supple-
mented the defendants’ obligations that the buyers
assumed were naturally implicit in the sale of any new
home by a builder to its new owners. Eventually, the
closing was completed.

The court found that the defendants had breached
the express and implied new home warranties found
in General Statutes 88 47-116 through 47-121. The court
ruled that the disclaimer of warranty in paragraph five
of the sales agreement was defective in that it did not set
out in detail “the warranty to be excluded,” as required
pursuant to 8 47-118 (d). The court concluded that the
plaintiffs were therefore entitled to the protection of
the statutory warranties of workmanlike construction
and habitability. The court found the testimony of the
plaintiffs’ expert, Michael Culmo, to be very credible
and discounted that of the defendants’ expert, Barry
Steinberg, because he had done so much work for
the defendants.

The court found that the house had to be demolished
from the second floor upward and replaced with a prop-
erly constructed superstructure that meets the require-
ments of the building code. The court awarded the
plaintiffs $180,000 in damages for breach of the war-
ranty and $25,231.50 on the CUTPA claim based on the
attorney’s fees that they incurred in prosecuting their
claims to judgment. This appeal followed.



The defendants claim that the court improperly
allowed Culmo, an engineer who was retained by the
plaintiffs and disclosed for the first time near the con-
clusion of the defendants’ case, to testify as an expert
witness in the plaintiffs’ rebuttal case. Culmo’s testi-
mony was that the structure was defective, not compli-
ant with the building code, and that it would have to
be demolished from the second floor framing upward
and rebuilt at a cost of $180,000.3

Practice Book § 13-4 (4) provides in relevant part:
“[Alny plaintiff expecting to call an expert witness at
trial shall disclose the name of that expert, the subject
matter on which the expert is expected to testify, the
substance of the facts and opinions to which the expert
is expected to testify, and a summary of the grounds
for each opinion, to all parties within a reasonable time
prior to trial. . . . If disclosure of the name of any
expert expected to testify at trial is not made in accord-
ance with this subsection . . . such expert shall not
testify if, upon motion to preclude such testimony, the
judicial authority determines that the late disclosure (A)
will cause undue prejudice to the moving party . . . .”

Near the conclusion of the defendants’ case, the plain-
tiffs disclosed that they intended to call Culmo to testify
in their rebuttal case. The defendants objected to that
disclosure after the plaintiffs had rested their case-in-
chief. The defendants claimed that the allowance of
such testimony would be prejudicial to them. The court
allowed Culmo to testify in rebuttal to the defendants’
evidence. We agree with the defendants that such testi-
mony should have been precluded.

Whether to admit rebuttal evidence rests within the
sound discretion of the trial court. Mezes v. Mead, 48
Conn. App. 323, 331, 709 A.2d 597 (1998). Our standard
of review of the defendants’ claim is that of whether
the court abused its discretion in allowing this expert
testimony. Id., 332. “Discretion means a legal discretion,
to be exercised in conformity with the spirit of the law
and in a manner to subserve and not to impede or defeat
the ends of substantial justice. . . . It goes without
saying that the term abuse of discretion . . . means
that the ruling appears to have been made on untenable
grounds. . . . In determining whether the trial court
has abused its discretion, we must make every reason-
able presumption in favor of the correctness of its
action.” (Internal quotation marks omitted.) Whalen v.
lves, 37 Conn. App. 7, 21, 654 A.2d 798, cert. denied,
233 Conn. 905, 657 A.2d 645 (1995).

Whether the house was structurally sound was a hotly
contested issue in the trial. It was Culmo’s testimony
that the court apparently found persuasive in conclud-
ing that the structure would have to be demolished
from the second floor upward at a cost of approximately



$180,000. That was the exact estimate that Culmo gave
in his testimony. That testimony, for which the defend-
ants could not have been properly prepared, literally
destroyed their case.

This case is almost on all fours with the facts of Pie
Plate, Inc. v. Texaco, Inc., 35 Conn. App. 305, 645 A.2d
1044, cert. denied, 231 Conn. 935, 650 A.2d 172 (1994).
In Pie Plate, Inc., the trial court precluded the testimony
of the plaintiffs’ expert, Dan Buzea, in the plaintiffs’
case-in-chief because of a late disclosure of Buzea as
an expert. “During the defendant’s case-in-chief, one of
the defendant['s] experts, Dennis Waslenchuk, relied
onareport prepared by Buzea. On rebuttal, the plaintiffs
offered Buzea’s testimony regarding his report and his
opinion regarding the source of the contamination on
the basis of the report. The trial court again refused to
permit Buzea to testify as an expert. The trial court did,
however, grant permission for him to testify to the facts
underlying his report. . . . The plaintiffs chose not to
present Buzea at all.” 1d., 310.

Here, during the defendants’ case-in-chief, the
defendants’ expert testified about a report prepared
by Culmo. The court then allowed Culmo to testify in
rebuttal. In Pie Plate, Inc., we stated that “[t]he policy
behind restrictions on the presentation of rebuttal testi-
mony is that a plaintiff is not entitled to a second oppor-
tunity to present evidence that should reasonably have
been presented in [its] case-in-chief. . . . We conclude
that the trial court did not abuse its discretion by pre-
venting Buzea from testifying as an expert on rebuttal.
The plaintiffs had not disclosed him as a potential
expert witness prior to trial. Thus, absent adequate time
in which to prepare, the defendant would have been
prejudiced.” (Internal quotation marks omitted.) Id.,
310-11.

The plaintiffs’ claim that the court did not abuse its
discretion is unpersuasive. The plaintiffs assert that the
defendants failed to depose another expert whom the
plaintiffs had disclosed and that the defendants’ made
a late disclosure of their own expert. Their argument
that the defendants’ failure to depose the other expert
probably meant that they would not have deposed
Culmo is unavailing. It is up to a party to determine
whom to depose. The plaintiffs offer no authority in
support of their assertion that simply because a defend-
ant makes a late disclosure, the plaintiffs should be
allowed a late disclosure for rebuttal. They also point
to the fact that the defendants’ expert testified at length
regarding Culmo’s report. As in Pie Plate, Inc., that
factor is unavailing. The plaintiffs alleged that the struc-
ture of the building was defective and had the opportu-
nity to present Culmo’s testimony in support of that
claim in their case-in-chief.

We conclude that the court abused its discretion in
allowing an expert who was first disclosed near the



end of the defense case to testify in rebuttal in support
of a claim that was part of the plaintiffs’ case-in-chief.
Although we reverse the judgment and order a new
trial, we will discuss certain other claims made by the
defendants because they are likely to arise in the new
trial.

The defendants claim that there was no breach of any
warranty because the alleged defects in the plaintiffs’
house were not discovered prior to the expiration of
the warranties. The defendants assert that the express
warranty in the contract was limited to one year, and
that the express and implied warranties pursuant to
88 47-117* and 47-118° had expired before the plaintiffs
discovered the alleged defects. That claim is without
merit.

The court found that the plaintiffs took title to the
house on November 30, 1993. The court also found that
counsel for the plaintiffs notified the defendants on July
26, 1994, of the structural defects of their home, and
on September 2, 1994, the plaintiffs’ counsel notified
the defendants of the plaintiffs’ complaints about the
other specific defects in the house. On the basis of
those findings, the court properly concluded that the
defects were discovered and that the defendants had
been advised of the defects within the one year warranty
period.

The defendants claim that the disclaimer in the sales
contract effectively disclaimed all warranties, including
the new home warranties pursuant to 88 47-117 and 47-
118. Section 47-117 (c) provides in relevant part: “No
words in the contract of sale . . . shall exclude or mod-
ify any express warranty made pursuant to subsection
(a) of this section. . . .” The defendants offer no
authority in support of their claim that the express
warranties of § 47-117 were effectively disclaimed. They
merely assert that the disclaimer had that effect. The
defendants’ claim is obviously without merit on the
basis of the clear language of the statute.

General Statutes 8 47-118 (d), relating to implied war-
ranties, provides: “Neither words in the contract of sale,
nor the deed, nor merger of the contract of sale into
the deed is effective to exclude or modify any implied
warranties, provided, if the contract of sale pertains to
an improvement then completed, an implied warranty
may be excluded or modified wholly or partially by a
written instrument, signed by the purchaser, setting
forth in detail the warranty to be excluded or modified,
the consent of the purchaser to the exclusion or modifi-
cation, and the terms of the new agreement with respect
to it.” The defendants claim that all of the requirements
for exclusion set out in § 47-118 were met. We disagree.

The court ruled that the disclaimer was deficient in



that it did not “set forth in detail ‘the warranty to be
excluded’ as required under General Statutes § 47-118
(d). . . .” The defendants concede that they have found
no appellate authority in this state with respect to the
requirements for a disclaimer pursuant to § 47-118 (d).

We conclude that the legislative intent was clearly
expressed in the words of § 47-118 (d). “If the language
of a statute is plain and unambiguous, we need look
no further than the words actually used because we
assume that the language expresses the legislature’s
intent.” (Internal quotation marks omitted.) State v.
DeFrancesco, 235 Conn. 426, 435, 668 A.2d 348 (1995).
Section 47-118 (d) expressly provides that an effective
disclaimer must set “forth in detail the warranty to be
excluded or modified . . . .” The purported disclaimer
here sets forth nothing about the warranties to be
excluded. The statement that all warranties are
excluded tells the buyer absolutely nothing. The lan-
guage of the purported disclaimer falls so far short of
complying with the disclaimer provisions of the statute
that it warrants no further discussion.®

v

The defendants also claim that the court found a
CUTPA violation on the basis of claims that the plain-
tiffs never made. Specifically, the defendants claim that
the court’s finding that the “defendants knowingly sold
the plaintiffs a house with a number of serious defects”
as a basis for the CUTPA violation was improper in
that the plaintiffs never made such an allegation.

Our review of the record discloses that in the third
count of the plaintiffs’ complaint, they alleged that
“prior to and at the time of sale of the property, the
defendants knew or should have known said defects
existed with the property and yet they continued to
falsely represent to the plaintiffs that the property was
free from said defects.” (Emphasis added.) We construe
that allegation as sufficient to allege that the defendants
“knowingly sold the plaintiffs a house with a number
of serious defects.”

The judgment is reversed and the case is remanded
for a new trial.

In this opinion MIHALAKOS, J., concurred.

! Lawrence P. Brophy, John G. Ahern and Frank W. Perrotti, Jr., are the
defendants in this action.

2 The defendants make the following claims:

“l. Did the trial court err in holding that the defendants breached the
express warranty contained in the sales contract and any implied warranty
relating to the structural framework of the house when the purported defects
in the plaintiffs’ home were not discovered prior to the expiration of these
warranties? . . .

“I1. Did the trial court err in holding that the plaintiffs’ warranty claims
concerning the structure of their home were not time-barred when they
were first asserted nearly three and a half years following plaintiffs’ purchase
of their home? . . .

“I11. Did the trial court err in holding that the warranty disclaimer con-
tained in the sales contract between the parties was legally ineffective
when it was clear, conspicuous, signed by the plaintiffs, the result of actual



negotiation between the parties, supported by substantial financial consider-
ation and the language was actually provided by the plaintiffs them-
selves? . . .

“IV. Even assuming the contractual warranty disclaimer was ineffective,
did the trial court err in holding that the defendants breached any implied
warranties? . . .

“V. Did the trial court err in allowing the rebuttal testimony of plaintiffs’
experts Michael Culmo and Timothy Foreman? . . .

“VI. Having chosen to allow rebuttal testimony by Mr. Culmo and Mr.
Foreman, did the trial court err in refusing to permit the defendants to offer
surrebuttal evidence rebutting it? . . .

“VII. Did the trial court err in crediting the testimony of Michael Culmo
and Timothy Foreman? . . .

“VIII. Did the trial court err in awarding damages based on Mr. Culmo’s
admittedly speculative testimony, and in ignoring the testimony of both Mr.
Culmo and [the defendants’ expert, Barry] Steinberg that the purported
structural defects to which Mr. Culmo testified could be remedied for approx-
imately $4000 rather than the $180,000 awarded by the trial court? . . .

“IX. Did the trial court err in excluding [the named defendant Lawrence
P.] Brophy's proffered testimony concerning an unconditional offer to
replace the plaintiffs’ roof at no cost to them? . . .

“X. Did the trial court err in finding that the defendants had violated
CUTPA?

“A. Did the trial court err in finding a CUTPA violation on the basis of
claims never made by the plaintiffs? . . .

“B. Did the trial court err in drawing inferences in support of its view
that defendants knowingly sold plaintiffs a defective house when those
inferences were not reasonable based upon the evidence? . . .

“C. Did the trial court err in drawing an adverse inference from the
defendants’ decision not to call John G. Ahern as a witness when such an
inference was factually and legally untenable? . . .

“D. Did the trial court err in holding that it was immoral, unethical,
oppressive or unscrupulous for the defendants to rely on warranty disclaimer
language which they reasonably believed to be legally effective?”

We decline to review claims Il and X (D) because the court made no
findings with reference to those claims, and the defendants failed to file a
motion seeking articulation. See Practice Book § 66-5. The record, therefore,
is inadequate for us to review. See Practice Book § 61-10.

We also decline to review claim 1X with respect to Brophy’s testimony.
The defendants failed to follow Practice Book § 67-4 (d) (3), which provides:
“When error is claimed in any evidentiary ruling in a court or jury case, the
brief or appendix shall include a verbatim statement of the following: the
question or offer of exhibit; the objection and the ground on which it was
based; the ground on which the evidence was claimed to be admissible; the
answer, if any; and the ruling.”

Claims IV, VII, VIl and X (B) involve the court’s credibility determinations
and its decision as to breach of warranty and damages. Because we order
a new trial, it is obviously unnecessary to address those claims.

Although we ordered supplemental briefing on claim X (C), we conclude
that no review is necessary. It is unlikely that this issue will arise in the
same legal and factual posture in the new trial. After the trial in this case, the
“missing witness” jury instruction was eliminated in civil cases by General
Statutes § 52-216¢ and precluded in criminal cases by State v. Malave, 250
Conn. 722, 737 A.2d 442 (1999), cert. denied, u.s. , 120 S. Ct. 1195,
145 L. Ed. 2d 1099 (2000). We do not know if there will be any “missing
witness” in the new trial or, if there is, whether the court will draw any
adverse inference.

We address claim V in the first issue we discuss. Because we find claim
V dispositive of this appeal, we do not reach claim VI. We also address
claims I, 11l and X (A) because they will likely arise in the new trial.

® The defendants also argue that even if the court did not abuse its discre-
tion in permitting Culmo to testify, the judgment must be reversed because
the court thereafter improperly refused to allow them to present surrebuttal
testimony. Because we conclude that the court abused its discretion in
permitting Culmo to testify, we need not reach the defendants’ claim per-
taining to surrebuttal testimony.

4 General Statutes § 47-117 (d) provides in relevant part: “An express
warranty shall terminate: (1) In the case of an improvement completed at
the time of the delivery of the deed to the purchaser, one year after the
delivery or one year after the taking of possession by the purchaser, which-
ever occurs first . . . "



® General Statutes § 47-118 (e) provides in relevant part: “The implied
warranties created in this section shall terminate: (1) In the case of an
improvement completed at the time of the delivery of the deed to the
purchaser, one year after the delivery or one year after the taking of posses-
sion by the purchaser, whichever occurs first . . . .”

® The plaintiffs note in their principal brief that “those jurisdictions which
have addressed the issue in terms of either the implied warranty of habitabil-
ity or a comparable statute have declined to find a waiver absent a conspicu-
ous provision which fully discloses the consequences of its inclusion, but
also that such was in fact the agreement reached. Crawford v. Whitaker
Construction, Inc., 772 S.W.2d 819, 822 (Mo. App. 1989). See also Pontiere
v. James Dinert, Inc., 426 Pa. Super. 576, 582, 627 A.2d 1204 (1993) (builder-
vendor may not exclude the implied warranty of habitability absent particu-
lar language which is designed to put the buyer on notice of the rights
he is waiving), appeal denied, 537 Pa. 623, 641 A.2d 588 (1994); Starfish
Condominium Assn. v. Yorkridge Service Corp., 295 Md. 693, 702, 458 A.2d
805 (1993) (contract asserting that property, appliances and fixtures bought
as is lacked statutorily required specificity); Casavant v. Campopiano, 114
R.I. 24, 327 A.2d 831 (1974); Dewberry v. Maddox, 755 S.W.2d 50, 55 (Tenn.
App. 1988) (waiver of implied warranties requires clear and unambiguous
language in contract and notice to buyer of warranty protections being
waived, and language of acceptance in its existing condition, no warranties
or representation having been made by seller deemed insufficient).” (Internal
quotation marks omitted.)



