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The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
of official reports are copyrighted by the Secretary of
the State, State of Connecticut, and may not be repro-
duced and distributed without the express written per-
mission of the Commission on Official Legal
Publications, Judicial Branch, State of Connecticut.
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Opinion

DUPONT, J. The plaintiff, South Sea Company, Inc.,
appeals from the judgment of the trial court, rendered
following the granting of the motion filed by the defen-
dant, Global Turbine Component Technologies, LLC, to
dismiss the plaintiff's summary process complaint. The
defendant contended in its motion that the court had
no jurisdiction because the notice to quit possession
served on the defendant on October 29, 2004, for “non-
payment of rent when due” was premature. We reverse



the judgment of the trial court.

Although the defendant filed a motion to dismiss on
the basis of a lack of jurisdiction, neither the parties
nor the court treated the case as one involving a dispute
as to either personal or subject matter jurisdiction, nei-
ther of which was disputed during the hearing held by
the court. In this case, the plaintiff landlord served a
notice to quit possession on October 29, 2004, giving
notice to the defendant tenant to quit possession of the
leased premises on or before November 3, 2004, for
nonpayment of rent when due and giving notice that if
the defendant had not moved from the premises by
then, an eviction action may be initiated. A complaint
seeking a judgment for immediate possession, dated
November 4, 2004, was filed, with a return date of
November 15, 2004. The defendant did not answer the
complaint but instead filed a motion to dismiss on
November 15, 2004, claiming that the notice to quit was
ineffective because it was served after the defendant
had “tendered rent,” and, therefore, the court was
“without jurisdiction . . . .”

“Subject matter jurisdiction involves the authority of
a court to adjudicate the type of controversy presented
by the action before it.” (Internal quotation marks omit-
ted.) Rock Rimmon Grange # 142, Inc. v. The Bible
Speaks Ministries, Inc., 92 Conn. App. 410, 413, 885
A.2d 768 (2005). “The standard of review of a motion
to dismiss is . . . well established. In ruling upon
whether a complaint survives a motion to dismiss, a
court must take the facts to be those alleged in the
complaint, including those facts necessarily implied
from the allegations, construing them in a manner most

favorable to the pleader. . . . A motion to dismiss
tests, inter alia, whether, on the face of the record, the
court is without jurisdiction. . . . [B]ecause [a] deter-

mination regarding a trial court’s subject matter juris-
diction is a question of law, our review is plenary.”
(Internal quotation marks omitted.) First Union
National Bank v. Hi Ho Mall Shopping Ventures, Inc.,
273 Conn. 287, 291, 869 A.2d 1193 (2005).

Although a notice to quit is a condition precedent to
instituting a summary process action, no claim is made
by either party that any of the statutory requirements for
the action were lacking. Compare HUD/Willow Street
Apartments v. Gonzalez, 68 Conn. App. 638, 643, 792
A.2d 165 (2002), and Bridgeport v. Barbour-Daniel
Electronics, Inc., 16 Conn. App. 574, 582, 548 A.2d 744,
cert. denied, 209 Conn. 826, 552 A.2d 432 (1988). General
Statutes §47a-23 (@) provides in relevant part that
“[w]hen the owner or lessor . . . desires to obtain pos-
session . . . and (1) when a . . . lease of such prop-
erty, whether in writing or by parol, terminates for any
of the following reasons . . . (E) nonpayment of rent
when due for commercial property . . . such owner
or lessor . . . shall give notice to each lessee . . . to



quit possession . . . at least three days before termina-
tion of the rental agreement or lease, if any, or before the
time specified in the notice for the lessee or occupant to
quit possession or occupancy.” General Statutes § 47a-
23 (b) provides in relevant part that “[t]he notice shall
be in writing substantially in the following form: ‘I (or
we) hereby give you notice that you are to quit posses-
sion or occupancy of the (land, building, apartment or
dwelling unit, or of any trailer or any land upon which
a trailer is used or stands, as the case may be), now
occupied by you at (here insert the address, including
apartment number or other designation, as applicable),
on or before the (here insert the date) for the following
reason (here insert the reason or reasons for the notice
to quit possession or occupancy using the statutory
language or words of similar import, also the date and
place of signing notice). AB." . . .”

There is no question that the plaintiff complied with
both subsections of the statute. A motion to dismiss,
claiming lack of jurisdiction because of a defective
notice, must be denied if there has been compliance
with the statute. Cf. Thomas E. Golden Realty Co. v.
Society for Savings, 31 Conn. App. 575, 579-80, 626
A.2d 788 (1993). The court decided this matter on the
briefs submitted by the parties, the documentary evi-
dence, and the stipulation of facts and the supplemen-
tary stipulation of facts signed by both parties. Nowhere
are there any allegations that the plaintiff's notice to
quit possession was statutorily defective. Nowhere in
the court’s memorandum of decision is the word “juris-
diction” ever used. Had this case solely involved juris-
diction, the motion to dismiss would, as a matter of
law, be denied. The question decided by the court was
not one of jurisdiction but whether the plaintiff was
entitled to possession because of a nonpayment of rent.

Ordinarily, the determination of whether subject mat-
ter jurisdiction exists does not permit a court to deter-
mine the merits of the case. See Manifold v. Ragaglia,
94 Conn. App. 103, 117, 891 A.2d 106 (2006). The power
to hear and determine the particular class of case, which
relates to jurisdiction, should not be confused with the
way in which the power should be exercised pursuant
to a statute. Misinonile v. Misinonile, 190 Conn. 132,
136, 459 A.2d 518 (1983); see also Cilley v. Lamphere,
206 Conn. 6, 15, 535 A.2d 1305 (1988). This case was
tried and decided on the basis of the argument of the
parties and a stipulation of facts relating to (1) whether
a check from the defendant was a tender of “unpaid
additional fixed rent” and (2) whether any unpaid rent
was due prior to the service of notice to quit possession.
Because jurisdiction existed and a remand for further
proceedings to allow the defendant to answer the com-
plaint is not warranted in this case,! we conclude that
we should review the merits of the claims of the parties.

The relevant facts and procedural background of this



case are included in a stipulation of facts and a supple-
mental stipulation of facts signed by the plaintiff and
the defendant. The parties executed a written lease of
commercial property that contained an option to the
defendant, as lessee, to renew it for a five year period, an
option that the defendant exercised. Under the original
terms of the lease, the defendant was to pay a fixed
rent of $4300 per month. On January 1, 2004, by letter
agreement, the fixed rent was increased to $5188 per
month.z Under the amended terms of the lease, the fixed
rent was due, in advance, on the first day of each month,
and the lease was to terminate on July 31, 2004. Under
the terms of the option, the fixed rent for the renewal
period was to increase on the basis of the consumer
price index.® On August 18, 2004, and again on October
18, 2004, the plaintiff sent letters to the defendant outlin-
ing the exact calculation of the increased additional
fixed rent. Despite owing additional fixed rent, the
defendant sent checks in the amount of $5188, the fixed
monthly rent prior to renewal, as payment for the
August, September and October, 2004 rent. The defen-
dant also mailed a check, dated October 28, 2004, in
the amount of $5188 to the plaintiff in an envelope dated
October 29, 2004. The plaintiff returned the check to
the defendant on November 2, 2004.

Adispute regarding the amount of the additional fixed
rent due under the option existed between the parties.
This dispute involved two different interpretations of
the lease. The plaintiff contends that the defendant
owed an additional fixed rent of $965.05 per month, on
the basis of an increase in the cost of living from the
beginning of the original lease. According to the defen-
dant, it owed only $668 per month, on the basis of an
increase in the cost of living from the first amendment
to the lease, dated August 1, 1999. The parties agree
that the only rent due and owing from the defendant,
as of October 27, 2004, was the additional fixed rent
for the months of August, September and October, 2004.
As of October 28, 2004, the monthly rent for November
was not yet due. They also agree that, as of October
28, 2004, the amount of unpaid additional fixed rent for
three months was less than $5188. The check dated
October 28, 2004, in the amount of $5188, had a notation
on it, “PE 10-04.” The defendant intended by it to pay
the fixed rent due for November, 2004. On October 29,
2004, the plaintiff issued a notice to quit possession and
served the notice on the defendant’s president.

The stipulation of the parties included letters from
the defendant’s attorney dated November 1, 2004, and
November 4, 2004. In the first letter, he stated that
arrearages for August, September, October and Novem-
ber “in the amount you have claimed will be paid by
November 10, 2004 under separate cover. These pay-
ments are being made without prejudice. . . . My cli-
ent will continue to pay the rent with arrearages as
you have calculated. If a court determines that our



interpretation is right, we will have a claim for damages.
If not, your client will have no damages and, therefore,
cannot attempt to evict.” The second letter was sent
with a check for the disputed amount, namely, $3860,
and acknowledged the return of the defendant’s check
dated October 28, 2004.*

The stipulation also included letters faxed from the
plaintiff's attorney, dated August 18, 2004, and October
18, 2004. The first letter included United States Depart-
ment of Labor statistics data and outlined the plaintiff's
calculation of the amount of rent due as of August 1,
2004. The letter dated October 18, 2004, in pertinent
part, stated as follows: “On August 18, 2004, | faxed
you a letter concerning the increase in rent. Enclosed
is a copy of that letter with confirmation that it was
received by you. My client has informed me that, in
spite of the notice and your obligation to pay the rent,
to date it has not received the additional rent required.
Please contact me if you have questions or if there is
a problem concerning payment. If not, my client would
expect payment of the arrearages forthwith.” The defen-
dant’s attorney responded to the letter on October 20,
2004, outlining the difference of the parties in the calcu-
lation of the additional cost of living increase in the
rent due and stating the amount the defendant believed
was due. The letter ended with the statement, “There is
no problem with the arrearages based on this amount.”
Despite the latter statement, the next check mailed to
the plaintiff was for the usual $5188. The defendant
claims that the amount was more than the additional
fixed rent for August, September and October, 2004,
and that, as of October 29, 2004, there was no rent due
because the November rent was not due until November
1, 2004. It is the defendant’s claim that on October
29, 2004, when the plaintiff served the notice to quit
possession, the defendant was not yet in arrears. The
defendant’s comptroller testified that “PE 10-04” meant
“period ending October '04” and that the check was for
November rent. The plaintiff's attorney testified that he
received the check dated October 28, 2004, on Novem-
ber 1, 2004, at his office, where the rent was directed
to be paid by the lease.

The issue is whether the plaintiff, as lessor, could
apply the check dated October 28, 2004, to either the
basic rent or to the additional fixed rent past due for
the months of August, September and October. If the
plaintiff had to apply the check to the disputed portion
of the rent, at the time the notice to quit possession
was served and the November rent was not yet due,
then the plaintiff would not be entitled to possession.
If, however, the plaintiff was required, or was permitted,
to apply it to the November rent, there would be rent
due in the disputed amount for the three previous
months, and the notice to quit possession would not be
premature, entitling the plaintiff to obtain possession.



The plaintiff asserts that the check did not constitute
a tender of the past due additional fixed rent. In support
of its claim, the plaintiff claims that all of the facts and
circumstances surrounding the plaintiff’s receipt of the
check indicate that the defendant directed that it be
applied to the November rent obligation and not to the
disputed additional fixed rent that had gone unpaid for
the months of August, September and October. The
plaintiff argues that the subsequent facts confirm this
interpretation of the circumstances surrounding its
receipt of the check. Specifically, the plaintiff refers to
the fact that the defendant’s attorney, in a letter dated
November 1, 2004, identified the check as “November’s
rent” and, later, a check was sent on November 4, 2004,
specifically to pay the disputed additional fixed rent.
The defendant claims that, despite its intention that the
check be applied to the November rent obligation, there
was nothing that the defendant did and nothing written
on the check that would preclude the plaintiff from
directing it toward the past due additional fixed rent.

Because the parties have stipulated to the facts, we
review their claims de novo. “[T]he legal inferences
properly to be drawn from [a] definitive stipulation of
facts raise questions of law rather than of fact. . . .
When an issue on appeal concerns a question of law

. . this court reviews that claim de novo.” (Citation
omitted; internal quotation marks omitted.) Heise v.
Rosow, 62 Conn. App. 275, 278-79, 771 A.2d 190, cert.
denied, 256 Conn. 918, 774 A.2d 137 (2001).

Where a debtor has two or more obligations to the
same creditor, the debtor possesses the power to direct
the manner in which his payment is to be applied. See
Sagal v. Mann, 89 Conn. 576, 581, 95 A. 6 (1915); 2
Restatement (Second), Contracts § 258 (1) (1981).°“The
obligor must manifest his direction to the obligee, but
he need not manifest it in words. A direction may be
inferred from other circumstances, including the perfor-
mance itself. It is often clear from the nature of the
performance that it is to be applied to a particular duty.
. . . In resolving doubts as to whether a direction has
been made, the fact that one application is obviously
more advantageous to the obligor than another is a
factor to be given weight. In extreme situations a partic-
ular application may be so disadvantageous to the obli-
gor that it is not permitted to the obligee even absent
acontrary direction by the obligor.” 2 Restatement (Sec-
ond), supra, § 258, comment (b).

The court found and the parties agree that “[w]hen
the defendant sent the check dated October 28, 2004,
to the plaintiff, it intended to pay the fixed rent due for
November, 2004, but [the check] did not include the
disputed “ ‘additional fixed rent.” ” Under the circum-
stances in this case, the plaintiff could infer only that
the defendant was directing the plaintiff to apply the
check to the defendant’s November rent obligation.®



Prior to August 1, 2004, the monthly fixed rent due
under the lease was $5188. On August 1, 2004, the
monthly fixed rent increased by an amount, which is
disputed by the parties. Despite agreeing that it had an
increased obligation as of August 1, 2004, the defendant
sent checks in the amount of $5188 for the purpose of
paying rent for the months of August, September and
October. The defendant sent a check in the amount of
$5188, less than its obligation, for August. The plaintiff
notified the defendant of its failure to pay the full August
obligation. The defendant, nevertheless, sent a check
in the amount of $5188, less than its obligation, for
September and October. In October, the plaintiff again
notified the defendant of its failure to pay its full obliga-
tion for August, September and October. Having not
received any of the additional fixed rent under the
lease,” the plaintiff caused a notice to quit possession
to be served on the defendant on October 29, 2004. In
an envelope, which was postage stamped October 28,
2004, and date stamped October 29, 2004, the defendant
sent a check in the amount of $5188.

It was clear from the nature of the defendant’s perfor-
mance that the check was to be applied to its November
rent obligation. The facts of this case leave no doubt
as to whether the defendant directed the plaintiff to
apply the check to a particular obligation. In their
course of dealing, the defendant sent checks to the
plaintiff in the amount of $5188 in three prior months.
The plaintiff applied each check to the defendant's
monthly rent obligation. As the months passed, the
defendant’s debt for additional fixed rent accrued. In
two letters, the plaintiff notified the defendant of his
failure to pay the additional fixed rent. Despite having
information that the plaintiff was applying the checks
to the defendant’s basic rent obligation for the next
month, the defendant failed to give the plaintiff a con-
trary direction with regard to which obligation his
checks should be applied. In fact, the defendant openly
admits that it intended that the check be applied to the
November rent obligation.

Because there is no ambiguity as to whether the
defendant directed the plaintiff to apply the October
28, 2004 check to the November rent obligation, we
need not consider the fact that applying the check to the
disputed additional fixed rent would have been more
advantageous to the defendant. Furthermore, the defen-
dant fails to make any argument as to why these circum-
stances should be considered so extreme that the
particular application should not be permitted. The
defendant, in fact, argues only that the plaintiff was
free to apply the check to the past due additional rents.
The law does not permit the creditor to override the
direction of the debtor. See Sagal v. Mann, supra, 89
Conn. 581; 2 Restatement (Second), supra, § 258 (1).
As such, the check, dated October 28, 2004, did not
constitute a tender of the additional fixed rent. Further-



more, the letters of the plaintiff to the defendant made
it clear that rent in the disputed amount was due and
owing, at least since August 1, 2004, and the defendant
acknowledged that an additional sum, albeit disputed,
was due and owing as of October 20, 2004. The notice
to quit possession was not premature. Because there
are no other contested issues of fact, the plaintiff is
entitled to judgment as a matter of law.

The judgment is reversed and the case is remanded
with direction to render judgment for the plaintiff.

In this opinion the other judges concurred.

L “Summary process is a special statutory procedure designed to provide
an expeditious remedy. . . . It enables a landlord to obtain possession of
leased premises without the delay associated with common-law actions.”
(Citation omitted; internal quotation marks omitted.) Western Boot & Cloth-
ing Co. v. L’'Enfance Magique, Inc., 81 Conn. App. 486, 490, 840 A.2d 574,
cert. denied, 269 Conn. 903, 852 A.2d 737 (2004). The expediency aspect of
the statute and the principle of judicial economy would be thwarted if we
did not review the merits of the case. See Collins v. Anthem Health Plans,
Inc., 275 Conn. 309, 332, 880 A.2d 106 (2005); State v. Hamilton, 228 Conn.
234, 246, 636 A.2d 760 (1994); see also Allstate Ins. Co. v. Appell, 39 Conn.
Sup. 85, 88 (1983).

2This was the last of several amendments to the original lease. Because
the prior amendments have no relevance to the present appeal, we need
not discuss them.

¥ In this opinion, we will refer to the difference between the rent prior
to renewal and the rent after the renewal as “additional fixed rent.”

* The check issued by the defendant in the amount of $3860 was in payment
of the disputed additional fixed rent for the months of August, September,
October and November, 2004.

> Comment (a) provides in relevant part: “As a general rule, an obligor
has the power to direct the obligee’s application of a payment or other
performance. The direction is effective immediately on the obligee’s accep-
tance of the performance, the performance is considered to be applied as
directed, and the obligor’s duty is discharged accordingly. . . . The obligor
can effectively direct that a performance be applied to a duty that is not
matured, to one that is unsecured, and even to one that is unenforceable
on grounds of public policy.” 2 Restatement (Second), supra, § 258, com-
ment (a).

 We note that the rectitude of this inference was later supported by the
letter from the defendant’s attorney dated November 1, 2004, as well as the
papers filed by the defendant in the trial court and in this court. In this
letter, the defendant’s attorney stated that the check received by the plaintiff
was for November rent and that a check for the disputed additional rent
for August, September, October and November would be forthcoming. In
its court filings, the defendant admits that it intended that the check be
applied to its November rent obligation.

"In a letter dated October 20, 2004, the defendant’s attorney admitted
that the defendant was responsible for arrearages, but disputed the amount
of those arrearages. The defendant claimed that the option rent increase
related back to 1999 rather than 1996, resulting in a monthly rent of $5856
instead of the $6152.05 monthly rent claimed by the plaintiff. Despite being
aware that it had past due additional fixed rents, at no time did the defendant
claim that the plaintiff applied the prior checks to the rental obligation for
the next month inappropriately.




