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Opinion

VERTEFEUILLE, J. Inthis certified appeal, the defen-
dant,! Paul DiMascio Construction Company, Inc.,
appeals from the judgment of the Appellate Court
reversing the trial court’s summary judgment rendered
in favor of the plaintiff, Riccardo |I. Ambrogio, as to
liability, but awarding no damages. Ambrogio v. Beaver
Road Associates, 71 Conn. App. 576, 803 A.2d 338
(2002). We conclude that the Appellate Court properly
determined that the plaintiff was not precluded, as a
matter of law, from recovering lost profits for the defen-
dant’s breach of a construction contract with the plain-
tiff. Accordingly, we affirm the judgment of the
Appellate Court.

The Appellate Court set forth the following relevant
facts and procedural history of this case. “The plaintiff,
an oral surgeon, leased office space at 20-30 Beaver
Road in Wethersfield. The lease, which was for a period
of ten years with two options to renew for additional
terms of five years, stated that the premises were to
be used for a dental/oral and maxillofacial surgery prac-
tice in accordance with the normal work program of
[the plaintiff] and/or associates and for no other
purposes.

“Shortly after signing the lease, the plaintiff entered
into an agreement with the defendant, a general con-
tractor, for the construction of his office. As part of the
contract, the defendant agreed to secure and provide

. all the materials necessary and perform or cause
to be performed all the work necessary for the comple-
tion of improvements to the Premises . . . in accor-
dance with the General Specifications and that [a]ll
work shall be done in a good and workmanlike manner,
using experienced labor and first-quality materials as
per the specifications.

“The defendant thereafter contracted with Z-Florz,
Inc., to install the flooring in the plaintiff's two surgical
rooms. The floors, Forbo Forshaga AB smaragd sheet
vinyl flooring with Forbo’s heat welding system, were
to be installed in accordance with the manufacturer’s
instructions to ensure coverage under the manufactur-
er’s five year warranty. Z-Florz, Inc., installed the surgi-
cal flooring, and the plaintiff opened his practice on
November 16, 1992.

“Several months after opening his practice, the plain-
tiff noticed moisture seepage, slippery conditions,
offensive odors and bubbling in the flooring in the surgi-
cal areas of the office. As a result, unsafe and unhealthy
conditions caused the plaintiff to close one of the surgi-
cal rooms.

“The plaintiff subsequently discovered that improper
ventilation of the concrete slab under the flooring had
caused the seepage problem. Attempts by the plaintiff
to rectifv the condition of the suraical room floors were



to no avail and the plaintiff brought this action. He
claimed that the defendant had breached its contractual
duty by failing to properly supervise the installation of
the flooring in his office.

“After filing this action, the plaintiff notified the
defendant that he intended to call two expert witnesses
to testify during the trial, Michael C. Matzkin, a dentist,
and Conrad A. Kappel, a certified public accountant.
Matzkin and Kappel were to testify as to the projected
growth of the plaintiff's practice and the profits that
were lost as a result of the defective installation of the
flooring in the surgical rooms. Prior to the date the trial
was to begin, the defendant filed a motion in limine
seeking to preclude the plaintiff from introducing any
evidence which [purports] to show that the plaintiff lost
patients, lost patient referrals or lost business growth
opportunities as elements of his damages.” (Internal
guotation marks omitted.) Ambrogio v. Beaver Road
Associates, supra, 71 Conn. App. 577-79.

At oral argument on the motion in limine before the
trial court, Wollenberg, J., the defendant contended that
“[1]ost business and loss of business opportunities are
not included in the measure of damages for the breach
of a construction contract.” (Internal quotation marks
omitted.) 1d., 579. The plaintiff disagreed, arguing that
lost profits were an appropriate measure of damages
for breach of a construction contract. Neither party
offered evidence or testimony at the hearing. Following
the hearing, the trial court granted the defendant’s
motion in limine, concluding, first, that lost profits can
be an appropriate measure of damages for breach of a
construction contract when such damages were within
the contemplation of the parties at the time they made
the contract. The trial court further determined that
lost profits were not recoverable in this case, however,
because the defendant reasonably could not have con-
templated such damages at the time the parties entered
into the contract.

Subsequently, the plaintiff moved for summary judg-
ment against the defendant as to liability for breach of
the construction contract. The trial court, Shapiro, J.,
granted the motion for summary judgment and rendered
judgment thereon but awarded no damages to the plain-
tiff due to the preclusive effect of the prior ruling grant-
ing the motion in limine.?

The plaintiff appealed from the trial court’s judgment
to the Appellate Court, claiming that, in granting the
motion in limine, the trial courtimproperly had resolved
a factual issue not before it, i.e., whether the parties
reasonably contemplated lost profits as damages when
they entered into the contract. The Appellate Court
reversed in part the judgment of the trial court, conclud-
ing that, as a matter of law, lost profits can be awarded
for breach of a construction contract, but further con-
cluding that the trial court exceeded its authority by



deciding that, as a factual matter, the plaintiff in the
present case could not recover lost profits because they
were not within the contemplation of the parties. Id.,
584. The Appellate Court therefore remanded the case
for a hearing in damages.® Id.

We thereafter granted the defendant’s petition for
certification to appeal limited to the following issue:
“Did the Appellate Court properly conclude that the
plaintiff was not precluded, as a matter of law, from
recovering lost profits for breach of his construction
contract with the defendant?” Ambrogio v. Beaver Road
Associates, 261 Conn. 943, 944, 808 A.2d 1136 (2002).
This appeal followed.

On appeal to this court, the defendant claims that
the Appellate Courtimproperly reversed the trial court’s
judgment, and challenges both aspects of the Appellate
Court’s ruling. First, the defendant argues that the
Appellate Court misstated the law of damages relating
to recovery of lost profits. Specifically, the defendant
claims that the Appellate Court failed to recognize an
established exception to the general rule of compensa-
tory damages that precludes recovery of lost profitsin a
breach of contract action stemming from a construction
contract. Second, the defendant contends that the
Appellate Courtincorrectly determined that, as a matter
of law, the trial court exceeded its authority by preclud-
ing evidence of lost profits in the present case on the
ground that lost profits were not within the reasonable
contemplation of the parties.* We are not persuaded by
either of the defendant’s claims.

We begin by setting forth the applicable standard of
review. Both claims raised by the defendant present
guestions of law. Accordingly, our review is plenary.
DelLeo v. Nusbaum, 263 Conn. 588, 593, 821 A.2d 744
(2003).

As the defendant acknowledges, our case law
unequivocally supports awarding lost profits as an ele-
ment of compensatory damages for general breach of
contract claims. “The general rule in breach of contract
cases is that the award of damages is designed to place
the injured party, so far as can be done by money, in
the same position as that which he would have been in
had the contract been performed.” (Internal quotation
marks omitted.) West Haven Sound Development Corp.
v. West Haven, 201 Conn. 305, 319, 514 A.2d 734 (1986).
The Restatement (Second) of Contracts divides a defen-
dant’s recovery into two components: (1) direct dam-
ages, composed of “the loss in value to him of the other
party’s performance caused by its failure or deficiency”;
3 Restatement (Second), Contracts § 347 (a) (1981);
plus, (2) “any other loss, including incidental or conse-
guential loss, caused by the breach . . . .” Id., § 347
(b). Traditionally, consequential damages include “any
loss that ‘may fairly and reasonably be considered [as]
arising naturally, i.e., according to the usual course of



things, from such breach of contract itself. ” West
Haven Sound Development Corp. v. West Haven, supra,
201 Conn. 319, quoting Hadley v. Baxendale, 9 Ex. 341,
354, 156 Eng. Rep. 145 (1854). Although there is no
unyielding formula by which damages are calculated,
“it is our rule that ‘[u]nless they are too speculative and
remote, prospective profits are allowable as an element
of damage whenever their loss arises directly from and
as a natural consequence of the breach.”” West Haven
Sound Development Corp. v. West Haven, supra, 320,
guoting Kay Petroleum Corp. v. Piergrossi, 137 Conn.
620, 624, 79 A.2d 829 (1951).

Although the defendant acknowledges Connecticut’s
practice of allowing recovery of lost profits in most
breach of contract cases, it nonetheless maintains that
the Appellate Court overlooked a salient exception per-
taining to construction contracts. Specifically, the
defendant relies on two cases, M. J. Daly & Sons, Inc.
v. New Haven Hotel Co., 91 Conn. 280, 287, 99 A. 853
(1917), and Levesque v. D & M Builders, Inc., 170 Conn.
177, 180-81, 365 A.2d 1216 (1976), to support its con-
tention that the exclusive measure of damages for
breach of a construction contract is (1) the reasonable
cost of repairs, or (2) the difference between the value
of the product contracted for and the value of the prod-
uct received by the plaintiff. We disagree with the defen-
dant’s contention.

We first note that both this court and the Appellate
Court previously have upheld damage awards that
included lost profits for breach of contract claims aris-
ing out of construction related disputes. For example,
in Tompkins, Inc. v. Bridgeport, 94 Conn. 659, 110 A.
183 (1920), this court affirmed the trial court’s award of
damages, including lost profits, for a breach of contract
claim stemming from a contractor’s wrongful termina-
tion of a contract to build a bridge. Subsequently, in
Gordon v. Indusco Management Corp., 164 Conn. 262,
277, 320 A.2d 811 (1973), an action to recover damages
resulting from a breach of contract and from the failure
of the defendant to construct a restaurant outlet store
on his land pursuant to a written lease, this court
remanded the case for a hearing in damages to deter-
mine the proper amount of lost profits that the plaintiff
could recover. The Appellate Court similarly has upheld
damage awards for lost profits in the construction con-
text. See Amwax Corp. v. Chadwick, 28 Conn. App.
739, 745, 612 A.2d 127 (1992) (upholding lost profit
award for breach of oral lease occasioned by defen-
dant’s failure to repair roof and construct sanitary sewer
facilities); Wilson v. Kapetan, Inc., 25 Conn. App. 529,
534, 595 A.2d 369 (1991) (lost profits, if properly
claimed, could be recovered in breach of construction
contract action); Steeltech Building Products, Inc. v.
Edward Sutt Associates, Inc., 18 Conn. App. 469, 471-
72,559 A.2d 228 (1989) (awarding lost profits for breach
of contract premised on withdrawn construction bid).



The defendant did not address any of these cases in its
brief. Instead, the defendant focused exclusively on
this court’s decisions in M. J. Daly & Sons, Inc., and
Levesque, which, although articulating an exception to
the general rule of damages in construction cases, are
confined to the calculation of direct damages and do
not address in any way an award of lost profits.

In M. J. Daly & Sons, Inc., the plaintiff subcontractor,
whose contract was terminated by the defendant build-
ing owner when the work was near completion, brought
an action against the owner to recoup the unpaid bal-
ance due based on the contract price. M. J. Daly &
Sons, Inc. v. New Haven Hotel Co., supra, 91 Conn. 283.
This court rejected the contention that the plaintiff's
damages should be measured by the reasonable value
of its work, stating that “the well-established rule, in
this and other jurisdictions, is that the reasonable value
for which recovery may be had in cases of substantial
performance of building contracts, is to be ascertained
with reference to the contract price and by deducting
from that price such sum as ought to be allowed for
the omissions and variations.” Id., 287. The court
acknowledged that this rule of damages for building
contracts is an exception to that for contracts gener-
ally. 1d.

In M. J. Daly & Sons, Inc., however, we did not
address lost profits as an element of damages for breach
of a construction contract and we do not read its lan-
guage as precluding such damages irrespective of the
reasonable expectations of the parties.

The defendant’s reliance on Levesque is equally
unavailing. In Levesque, the defendant contractor chal-
lenged a damage award assessed against him for con-
structing the plaintiff's house too close to the street
line, in violation of both the contract and municipal
zoning regulations. Levesque v. D & M Builders, Inc.,
supra, 170 Conn. 179-80. The trial court determined
that the proper measure of damages was the cost of
relocating the house. Id., 180. This court reversed and
remanded the case for a hearing in damages stating
that, “[f]Jor a breach of a construction contract involving
defective or unfinished construction, damages are mea-
sured by computing either (i) the reasonable cost of
construction and completion in accordance with the
contract . . . or (ii) the difference between the value
that the product contracted for would have had and
the value of the performance that has been received
. . . .” (Internal quotation marks omitted.) Id., 181.
These formulations, the defendant maintains, are the
proper, and exclusive, measure of damages in any case
for breach of a construction contract.

Levesque simply does not support the defendant’s
claim. First, as in M. J. Daly & Sons, Inc., this court
did not state that the formulation of damages was the
exclusive measure of damages for breach of any and



all construction contracts. Second, no claim for lost
profits was made in Levesque and the court therefore
did not address lost profits as an element of damages.
Third, Levesque concerned only the appropriate mea-
sure of direct damages for breach of a construction
contract and this court explicitly limited its review to
the issue of direct damages. Indeed, this court in Lev-
esque pointed out that, although the trial court awarded
both direct damages, consisting of the cost of relocating
the house, and consequential damages, being the plain-
tiffs’ living expenses during the relocation, the defen-
dant had not challenged the award of consequential
damages.® Id., 180 n.2. Accordingly, the court confined
its analysis to direct damages. With regard to conse-
guential damages generally, this court cited 1
Restatement, Contracts § 346 (1) (b) (1932)® and 11 S.
Williston, Contracts (3d Ed. Jaeger 1968) § 1363,” both
of which support damage awards encompassing lost
profits for breach of contracts generally and, specifi-
cally, in the construction context, depending on the
facts of the case. Levesque v. D & M Builders, Inc.,
supra, 170 Conn. 180 n.2. We therefore conclude that
the Appellate Court properly determined that the plain-
tiff was not precluded, as a matter of law, from recov-
ering lost profits for the defendant’s breach of the
construction contract.

We turn now to the defendant’s second claim, namely,
that the Appellate Court improperly determined that
the trial court abused its discretion by deciding a factual
matter not properly before it on the motion in limine.
Specifically, the defendant contends that the trial court
properly ruled that, as a factual matter, lost profits
could not be recovered in the present case because
they were not reasonably foreseeable at the time the
parties entered into the contract. We disagree.

“[T]he motion in limine . . . has generally been used
in Connecticut courts to invoke a trial judge’s inherent
discretionary powers to control proceedings, exclude
evidence, and prevent occurrences that might unneces-
sarily prejudice the right of any party to a fair trial.”
(Internal quotation marks omitted.) State v. Pharr, 44
Conn. App. 561, 581, 691 A.2d 1081 (1997). Accordingly,
a party, through a motion in limine, may implore the
court to decide a question of law; see Sheiman v. Shei-
man, 72 Conn. App. 193, 201, 804 A.2d 983 (2002)
(affirming trial court’s ruling on motion in limine pre-
cluding testimony from treating psychiatrist as privi-
leged); as well as some preliminary questions of fact.
See State v. Kelly, 256 Conn. 23, 42, 770 A.2d 908 (2001)
(“[w]hether an utterance is spontaneous and made
under circumstances that would preclude contrivance
and misrepresentation is a preliminary guestion of fact
to be decided by the trial judge” [internal quotation
marks omitted]). Although broad, the discretion of a
trial judge must yield to a litigant’s “constitutional right
to have factual issues resolved by the jury.” Mather v.



Griffin Hospital, 207 Conn. 125, 138, 540 A.2d 666
(1988).

By its explicit terms, the defendant’s motion in limine
posited solely a question of law. Specifically, the motion
sought to preclude evidence of lost profits on the legal
premise that “[I]Jost business and loss of business oppor-
tunities are not included in the measure of damages
for the breach of a construction contract.” (Emphasis
added.) Indeed, the notation on the face of the motion
reads, “Oral Argument Requested, Testimony Not
Required,”® thus demonstrating that the defendant
intended to present the trial court with a question of
law only. Consistent with this understanding, no evi-
dence was presented at the hearing on the motion in
limine and the trial court's memorandum of decision
is devoid of any factual findings establishing that lost
profits were not contemplated by the parties at the time
the contract was made.®

As the Appellate Court aptly concluded, “[t]he trial
court was not asked to decide the question of whether
it was reasonably foreseeable that the defendant, in
this case, contemplated lost profits as a measure of
damages in the event the contract was breached.”
(Emphasis in original.) Ambrogio v. Beaver Road Asso-
ciates, supra, 71 Conn. App. 582. Instead, as the motion
in limine indicated, the trial court’s inquiry was limited
to determining whether, as a matter of law, lost profits
could be included in the measure of damages for the
breach of a construction contract. After properly decid-
ing the legal question presented, however, that lost prof-
its are recoverable in a breach of construction contract
action, the trial court went on to conclude that, as a
factual matter, lost profits could not be recovered in
the present case because they were not within the rea-
sonable contemplation of the parties at the time they
entered into the contract. “[T]he question whether a
particular element of loss was reasonably foreseeable
is a question of fact . . . .” West Haven Sound Develop-
ment Corp. v. West Haven, supra, 201 Conn. 333. The
trial court therefore improperly delved into a question
of fact that was not properly before it. It is axiomatic
that issues of fact are traditionally the province of the
jury. State v. Hines, 187 Conn. 199, 210, 445 A.2d 314
(1982). Accordingly, we conclude that the Appellate
Court properly determined that the trial court abused
its discretion by deciding an issue of fact not before it
on the motion in limine.

The judgment is affirmed.

In this opinion the other justices concurred.

! The other defendants named in the plaintiff's complaint, Beaver Road
Associates, Rosario S. Mangiafico, Robert H. Tabshey, John Palazzo and Z-
Florz, are not parties to this appeal. Thus, we refer herein to Paul DiMascio
Construction Company, Inc., as the defendant.

2 The only damages that the plaintiff sought in this action were lost profits.
The granting of the defendant’s motion in limine therefore precluded the
plaintiff from obtaining an award for any damages.



¥ We construe the Appellate Court’s remand to include the requirement
that the plaintiff prove, not only the amount of the lost profits, but that
such profits were within the reasonable contemplation of the parties when
they entered into the contract. Indeed, the plaintiff does not contend oth-
erwise.

4 The defendant also claims that awarding lost profits in this case would
result in economic waste and would offend public policy. In making this
argument, the defendant maintains that awarding the plaintiff lost profits
effectively would “hold a contractor liable for years and years of lost business
growth . . . when a simpler and more appropriate remedy would be to pay
for the cost of having the floors fixed.” This claim is premature, because it
presumes an award of lost profits over an extended time period that has
not yet been made. No trial court has, as of yet, determined for how many
months or years the plaintiff is entitled to recover his lost profits. Therefore,
whether the award will constitute economic waste is a question that cannot
be determined on the present record.

% In Levesque, this court stated: “The defendant has not directly attacked
the propriety of including as an element of special or consequential damages
the probable living expenses of the plaintiffs for the period when the reloca-
tion of the house, as projected by the court, is taking place. For the general
rule on foreseeable special or consequential damages in contract cases, see
Restatement, 1 Contracts 346 (1) (b) [1932]; 11 [S.] Williston, Contracts (3d
Ed. Jaeger [1968]) §8§ 1363, 1344, 1344A.” Levesque v. D & M Builders, Inc.,
supra, 170 Conn. 180 n.2.

® Section 346 of the Restatement of Contracts (1932), entitled, “Damages
for Breach of a Construction Contract,” provides in relevant part: “(1) . . .
(b) For any delay in completion fairly chargeable to the builder, the plaintiff
can get judgment for the value of the use of the product, if it was being
constructed for use, and for the decline in sale value, if it was being con-
structed for sale, in either case determined in accordance with the rules
stated in § 331. . . .” Section 331 (1) of the Restatement, supra, provides:
“Damages are recoverable for losses caused or for profits and other gains
prevented by the breach only to the extent that the evidence affords a
sufficient basis for estimating their amount in money with reasonable cer-
tainty.”

7 Section 1363 of Professor Williston's treatise, entitled, “Contracts for
Particular Service; Building Contracts,” provides in relevant part: “Where
the contractor fails to keep his agreement, the measure of the employer’s
damages . . . is always the sum which will put him in as good a position
as if the contract had been performed. If the defect is remediable from a
practical standpoint, recovery generally will be based on the market price
of completing or correcting the performance . . . . If the defect is not thus
remediable, damages are based on the difference between the value of the
defective structure and that of the structure if properly completed. . . .
But consequential or special damages may also be recovered when they
were foreseeable when the contract was made.” (Emphasis added.) 11 S.
Williston, supra, § 1363, pp. 344-47.

8 Practice Book § 11-18 (a) provides in relevant part that, “oral argument
shall be a matter of right, provided . . . (2) the movant indicates at the
bottom of the first page of the motion or on a reclaim slip that oral argument
or testimony is desired . . . .”

° In applying the rule regarding lost profits to the present case, the trial
court stated the following: “Applying the rule in Hadley [v. Baxendale, supra,
9 Ex. 354] to the present case, the court concludes that [the defendant]
could not reasonably have contemplated lost profits as a measure of damages
in the event [it] were to breach the building agreement. Also, lost patients,
lost patient referrals, and loss of business growth are not losses of the type
usually resulting from a general contractor’s breach of contract for failure
to properly inspect, direct and supervise a subcontractor’s installation of
flooring. The contract does not state that [the defendant] was aware of
special circumstances at the time of contracting, and, therefore, [the defen-
dant] cannot reasonably be supposed to have foreseen liability for lost
profits in the event of [a] breach.”




