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Opinion

BORDEN, NORCOTT, KATZ, PALMER and VERTEF-
EUILLE, Js.! The principal issue in this appeal® is
whether the plaintiff, the office of the governor of Con-
necticut,® John G. Rowland, is categorically immune,
by virtue of the separation of powers provision con-
tained in article second of the constitution of Connecti-
cut, as amended by article eighteen of the amendments,*
from a subpoena issued by the defendant, the select
committee of inquiry to recommend whether sufficient
grounds exist for the House of Representatives to
impeach Governor John G. Rowland pursuant to article
ninth of the state constitution, to compel the governor
to testify before the defendant in connection with its
duties. The plaintiff claims that the subpoena is invalid
because: (1) the separation of powers provision affords
the governor categorical immunity from being com-
pelled to testify, regarding the performance of his offi-



cial duties, before the defendant; and (2) even if the
governor is not categorically immune, this subpoena is
inconsistent with the separation of powers provision.
The defendant, in addition to responding to the plain-
tiff's claims on the merits, contends that both the trial
court and this court lack subject matter jurisdiction
over the plaintiff’s challenge to the subpoena because
it is: (1) barred under this court’s decision in Kinsella
v. Jaekle, 192 Conn. 704, 475 A.2d 243 (1984); (2) barred
by the speech or debate clause contained in article third,
§ 15, of the constitution of Connecticut;® (3) premature;
and (4) a nonjusticiable political question.

We reject the defendant’s jurisdictional claims. We
further conclude that: (1) the governor is not categori-
cally immune from the legal obligation to testify pursu-
ant to this subpoena;® and (2) this subpoena is not
inconsistent with the separation of powers provision
of the state constitution. We therefore conclude that
the trial court properly denied the plaintiff’'s motion to
guash the subpoena and for injunctive relief.

The defendant is a select committee of the House of
Representatives, authorized originally on January 26,
2004, by virtue of House Resolution No. 702, and contin-
ued thereafter by various House actions, “to conduct
a comprehensive investigation relating to misconduct
by Governor John G. Rowland, and submit its findings
and recommendations to the House of Representatives,
including whether sufficient grounds exist for the
House to exercise its power to impeach Governor John
G. Rowland pursuant to Article Ninth of the state consti-
tution.” On May 18, 2004, the defendant issued the sub-
poena in question in this case to the governor, ordering
him to appear and testify before the defendant on June
8, 2004.” On May 27, 2004, the plaintiff filed the present
action in the trial court seeking to have the court quash
the subpoena and for injunctive and declaratory relief.
On June 1, 2004, that court issued a temporary stay
of the subpoena until it could hear argument on the
plaintiff’'s motion. On June 7, 2004, the trial court, after
submission of briefs and oral argument, denied the
plaintiff’'s motion in a written memorandum of decision.
Following the trial court’s decision, the plaintiff, repre-
senting that it intended to appeal from the court’s judg-
ment pursuant to General Statutes §52-265a; see
footnote 2 of this opinion; applied to the trial court for
a stay of the subpoena until this court could hear and
decide the appeal. The trial court stayed the subpoena
until 5 p.m. on June 10, 2004, “to afford the plaintiff an
opportunity to appeal.” The trial court also ordered that
“[a]ny further applications for stay must be directed to
the . . . Supreme Court.”

On June 8, 2004, the plaintiff filed an application with
the Chief Justice for certification and immediate appeal
to this court pursuant to General Statutes 8§ 52-265a,
and requested an order setting an expedited briefing



schedule for the appeal. In connection therewith, the
plaintiff also filed an application for a stay of the sub-
poena until this court rendered a decision on the appeal.
On June 10, 2004, the defendant filed its response in
this court, specifically consenting to the plaintiff's
request for an expedited briefing and hearing schedule
and for a stay pending the appeal, “because the [defen-
dant] believes that the public interest will best be served
by this action being resolved expeditiously and without
additional litigation . . . .” On June 10, 2004, the Chief
Justice granted the plaintiff's application for an immedi-
ate and expedited appeal pursuant to § 52-265a. Follow-
ing a scheduling hearing in this court on that date, the
Chief Justice set the matter down for oral argument at
10 a.m., on June 18, 2004, and this court continued the
stay of the subpoena until 5 p.m., on June 18, 2004. This
court heard oral argument on the appeal on June 18,
2004, and, following the argument, rendered its judg-
ment as previously described; see foothote 1 of this
opinion; affirming the trial court’s judgment, and vacat-
ing the stay, effective immediately.

Certain facts and procedural history are undisputed.
On January 26, 2004, the state House of Representatives
unanimously adopted House Resolution No. 702. That
resolution authorized the creation of the defendant and
ordered it “to conduct a comprehensive investigation
relating to misconduct by Governor John G. Rowland,
and submit its findings and recommendations to the
House of Representatives, including whether sufficient
grounds exist for the House to exercise its power to
impeach Governor John G. Rowland pursuant to Article
Ninth of the state constitution.” More specifically, under
that resolution, the defendant was charged with the
responsibility “to review and investigate the facts or
circumstances relating to misconduct of Governor John
G. Rowland; and . . . submit to the House of Represen-
tatives its findings and recommendations in the form
of a final report, including, if it concludes such action
is warranted, articles of impeachment describing the
acts or omissions with which Governor John G. Row-
land is charged.” Although the defendant initially was
instructed to submit its final report “no later than April
14, 2004,” that date was later extended to June 30, 2004.
The resolution also specified that the defendant had “all
the powers of any committee of the General Assembly
under [General Statutes § 2-46]"® including the power
“to compel the attendance and testimony of witnesses
by subpoena.”

Following its inception, the defendant commenced an
impeachment investigation pursuant to its authorizing
resolution. It subpoenaed numerous witnesses for doc-
uments and deposed numerous persons. Other potential
witnesses refused either to testify or to produce docu-
ments, invoking their constitutional privilege against
self-incrimination. The defendant issued a subpoena
duces tecum to the governor for numerous documents,



to which neither the plaintiff nor the governor objected.
Ultimately, the defendant issued the subpoena that is
the subject of the present case, and the trial court pro-
ceedings and this appeal followed.

We first address several issues regarding questions
of mootness and justiciability relating to this appeal
and the trial court’s ruling, because they implicate both
this court’s and the trial court’s subject matter jurisdic-
tion. We conclude that the appeal is not moot, and that
the matter is justiciable.

A
Mootness

The first question concerning the mootness of this
appeal derives from the defendant’s obligation to report
its findings and recommendations to the House of Rep-
resentatives on or before June 30, 2004. Accordingly,
at the scheduling hearing before this court on June 10,
2004, we raised the question of whether, depending on
the dates on which we heard and ultimately decided
this appeal, it would be moot, because by that point
the defendant would have closed its investigative pro-
ceedings or perhaps issued its final report to the House
of Representatives. Ultimately, however, the defendant
at that hearing represented to this court that, if we were
to hear the appeal on June 18, 2004, its proceedings
would still be open as of that date, so that, as of that
date, the case would not be moot.

Accordingly, on June 18, 2004, we heard and decided
the present appeal. Because at that time the defendant
was still in session, any question of mootness by opera-
tion of the passage of time, which might have occurred
had this appeal been heard and decided at a later date,
had been dispelled. The appeal, therefore, is not moot
by virtue of the defendant’s time frame for reporting
to the House of Representatives.

Also at the June 10 hearing, however, the defendant
represented to us that, although it intended to invoke
neither the capias nor the penal provisions of § 2-46 in
the event that the governor refused to comply with the
subpoena,® and that it did not intend to seek contempt
proceedings in that event, it was retaining the option
of making the governor’s noncompliance a ground for
an article of impeachment on the basis of an alleged
obstruction by the governor of the defendant’s responsi-
bilities. This factual scenario raises a second question
concerning mootness because, if there would be no
consequence of the governor’s failure to comply with
the subpoena, a decision of this court could not afford
the plaintiff any practical relief and, therefore, the case
would be moot. See Williams v. Ragaglia, 261 Conn.
219, 225, 802 A.2d 778 (2002) (“‘[w]hen, during the pen-
dency of an appeal, events have occurred that preclude
an anonellate court from arantina anv practical relief



through its disposition of the merits, a case has become
moot” [internal quotation marks omitted]). We con-
clude, nonetheless, that the appeal is not moot because
of the collateral consequence of the potential for an
article of impeachment on the basis, at least in part, of
the governor’s noncompliance with the subpoena. See
id., 226 (*‘despite developments during the pendency of
an appeal that would otherwise render a claim moot,
the court may retain jurisdiction when a litigant shows
that there is a reasonable possibility that prejudicial
collateral consequences will occur” [internal quotation
marks omitted]).

B
Justiciability

Having concluded that this appeal is not moot, we
now consider the defendant’s various other claims
regarding subject matter jurisdiction.’ The defendant
claims that neither the trial court nor this court pos-
sesses subject matter jurisdiction because: (1) judicial
review of this matter is precluded by our decision in
Kinsella v. Jaekle, supra, 192 Conn. 723, wherein we
concluded that judicial review of controversies arising
out of impeachment proceedings is confined to
instances in which either the challenged legislative con-
duct clearly exceeded the scope of the House of Repre-
sentatives’ constitutionally conferred impeachment
authority; see Conn. Const., art. 1X, 88 1 through 3;* or
an egregious and otherwise irreparable violation of
state or federal constitutional guarantees is being or
has been committed in relation to the impeachment
proceedings; (2) the defendant’s issuance of the sub-
poena, in the exercise of the House of Representatives’
constitutional impeachment authority, is immune from
judicial review pursuant to the speech or debate clause
contained in our state constitution; Conn. Const., art.
111, 8 15; see footnote 5 of this opinion; (3) the plaintiff’s
constitutional challenge to the defendant’s issuance of
the subpoena is nonjusticiable because it is not yet ripe
for judicial resolution; and (4) the plaintiff's constitu-
tional challenge presents a nonjusticiable political ques-
tion with which the judiciary may not interfere. We
conclude that the trial court had subject matter jurisdic-
tion in the first instance, and that we possess subject
matter jurisdiction on appeal, over the plaintiff's chal-
lenge to the defendant’s issuance of the subpoena.

1

Judicial Review of the Legislature’s Impeachment
Authority

The defendant claims that subject matter jurisdiction
is lacking because, pursuant to our decision in Kinsella
v. Jaekle, supra, 192 Conn. 723, judicial review of contro-
versies arising out of impeachment proceedings is lim-
ited to instances in which the “legislature’s action is
clearly outside the confines of its constitutional jurisdic-



tion to impeach any executive or judicial officer . . .
or egregious and otherwise irreparable violations of
state or federal constitutional guarantees are being or
have been committed by such proceedings.” (Citation
omitted.) In the defendant’s view, its issuance of the
subpoena to the governor, occurring in the course of
a duly constituted investigative inquiry into whether
impeachment proceedings against the governor should
be commenced, does not fall within either of these
bases authorizing judicial review of legislative conduct
related to impeachments. Because Kinsella involved
facts and claims markedly different from the present
case, we conclude that the legislature’s jurisdiction over
impeachments does not preclude judicial review of
this matter.

We are mindful that this court’s decision in Kinsella
represents, prior to today, the only time that we have
had occasion to interpret the impeachment provisions
of our state constitution; Conn. Const., art. 1X, 881
through 3; as they relate to our subject matter jurisdic-
tion over controversies arising out of impeachment pro-
ceedings. Thus, the teachings of Kinsella inform our
analysis of the issues presented in this appeal. In
Kinsellav. Jaekle, supra, 192 Conn. 707-708, the council
on probate judicial conduct, following a statutorily
authorized investigation, issued its recommendation
that the plaintiff, James H. Kinsella, the elected judge
of the Hartford Probate Court, be censured publicly for
his conduct in connection with certain matters over
which he had presided. Despite the council’s decision
not to recommend impeachment to the House of Repre-
sentatives, the House nonetheless created a select com-
mittee (Kinsella committee) for the purpose of
considering whether impeachment proceedings against
Judge Kinsella should be undertaken. Id., 708.

As the Kinsella committee began its work, Judge
Kinsella commenced an action in the Superior Court,
seeking to enjoin its activities on the ground that the
proceedings violated his state and federal constitutional
rights to due process of law. Id. In connection with
that litigation, Judge Kinsella issued subpoenas to the
defendants, two cochairmen of the Kinsella committee
(cochairmen). Id. The cochairmen moved to quash the
subpoenas, claiming that the legislature had been con-
ferred with exclusive authority over impeachment pro-
ceedings and that the trial court lacked subject matter
jurisdiction over the controversy and, further, that they
enjoyed immunity from compulsory testimony pursuant
to the speech or debate clause of the state constitution.
Id., 708-709.

After the trial court rejected the cochairmen’s claims
of jurisdictional infirmity, they appealed to this court
and we consolidated that appeal with our consideration
of certain other questions of law regarding the ongoing
litigation that had been reserved for the advice of this



court by the trial court. Id., 709-11. On appeal, this
court concluded that the trial court had lacked subject
matter jurisdiction over Judge Kinsella’s complaint
because our state constitution had provided the legisla-
ture with exclusive jurisdiction over certain aspects of
impeachment proceedings and Judge Kinsella’s chal-
lenge was directed toward legislative conduct within
the exclusive jurisdiction of that body. Id., 711.

In reaching that decision, this court recognized two
instances in which judicial review of controversies aris-
ing out of impeachment proceedings would be appro-
priate: (1) the legislative action was clearly outside the
confines of its constitutional impeachment authority;
and (2) egregious and otherwise irreparable violations
of state or federal constitutional guarantees were being
or had been committed. Id., 723. We then rejected Judge
Kinsella’'s contention that jurisdiction existed pursuant
to the first basis authorizing judicial review because
the legislative conduct at issue—an investigative inquiry
into whether impeachment proceedings should be com-
menced—was “within [the legislature’s] constitutional
jurisdiction under the impeachment [provisions].” 1d.,
726. We further concluded that Judge Kinsella’s claim
failed as to the second basis authorizing judicial review
because he had not been, nor was he being, subjected
to egregious and otherwise irreparable violations of
state or federal constitutional guarantees. Id. Rather,
we determined that Judge Kinsella’'s allegations,
namely, that the Kinsella committee’s failure to define
impeachable conduct and its failure to articulate a set
of governing procedures for the impeachment proceed-
ings deprived Judge Kinsella of due process of law, were
entirely speculative. Id., 731. Specifically, we concluded
that Judge Kinsella would suffer a violation of his due
process rights “only if he is impeached and convicted
of any charges and then only if the Senate had failed
to define properly the scope of conduct that the consti-
tution warrants as impeachable or had failed to provide
procedures that ensure a fair determination of that ques-
tion commensurate with the constitutionally protected
interests at stake.” Id. We refused to speculate that the
legislature would conduct itself in a manner inconsis-
tent with constitutional precepts, instead presuming
that the legislature would exercise its impeachment
authority with due respect for our constitution. Id., 729.

Although we concluded that judicial review was
unauthorized in Kinsella, the standard that we
announced recognized that the legislative impeachment
authority coexists with the principle of judicial review,
and that our constitutional framework legitimates judi-
cial review of impeachment proceedings in certain sce-
narios. In fact, we expressly rejected the “extreme
position” advanced by the cochairmen that the legisla-
ture’s impeachment authority should be construed to
mean that it could take any action “no matter how
outrageous, abusive, or illegal . . . without even the



possibility of judicial review.” Id., 726. The legislative
impeachment authority instead remains bridled by our
constitution, we explained, and “[i]f the legislature
[should] attempt to encroach upon constitutional
restrictions, it will become the solemn duty of the court
to declare such an attempt illegal and the act void.”
(Internal quotation marks omitted.) Id., 727.

Turning to the present appeal, we now are called
upon to consider a set of circumstances markedly differ-
ent from the factual and legal focuses of Kinsella.
Accordingly, although we reaffirm Kinsella within its
analytical context, we recast, for application in the pre-
sent case, the standard by which we consider the extent
to which judicial review of impeachment proceedings
against a sitting governor is authorized by our constitu-
tional structure. More particularly, two factors compel
our reformulation of the Kinsella standard: (1) the sta-
tus of the party challenging the legislature’s exercise
of its impeachment authority; and (2) the nature of the
constitutional challenge being raised.

With regard to the first factor, our state constitution
confers upon the legislature the impeachment authority
over “[t]he governor, and all other executive and judi-
cial officers . . . .” Conn. Const., art. IX, § 3. Although
the legislative impeachment authority therefore
extends by its plain terms to all executive and judicial
officials, our constitution treats the exercise of the
impeachment authority, as against the governor,
uniquely. Specifically, the constitution of Connecticut,
article fourth, 8 18 (b), as amended by article twenty-
two of the amendments, provides that, upon present-
ment of articles of impeachment by the House of Repre-
sentatives, “the lieutenant-governor shall exercise the
powers and authority and perform the duties apper-
taining to the office of governor until . . . the governor

. is acquitted” by the Senate. Should the governor
be convicted by the Senate, our constitution provides
that the lieutenant governor thereafter shall take the
oath of office of the governor and shall “be governor
of the state until another is chosen at the next regular
election for governor and is duly qualified.” Conn.
Const.,, amend. XXII (a). Further distinguishing
impeachment of the governor, the constitution of Con-
necticut, article ninth, 8§ 2, provides in relevant part:
“When the governor is impeached, the chief justice
shall preside.”

Under our constitutional scheme, the governor is the
only official removed, albeit temporarily, upon the pre-
sentment of articles of impeachment by the House of
Representatives and during the pendency of the Senate
trial. For all other officials, removal from office takes
place only after a trial in the Senate and conviction
by that body. This distinction means that the initial
impairment of the capacity to execute the duties of
the office of governor takes place in the impeachment



process one critical step before the point at which all
other executive and judicial officials are impaired in
the performance of their duties by means of removal
from office, namely, at the point of formal accusation
by the House, as opposed to the point of conviction by
the Senate.

Although impairment does remain contingent upon
presentment of articles of impeachment by the House
of Representatives, the proximity and severity of this
harm as compared to the potential impairment for all
other executive and judicial officials suggests that, in
order to be afforded a meaningful opportunity to chal-
lenge legislative conduct related to gubernatorial
impeachment proceedings, the office of a sitting gover-
nor should be allowed to raise its constitutional chal-
lenge under a somewhat more lenient standard than
might apply to other officers who are subject to
impeachment. Affording the office of a sitting governor
the opportunity to bring a meaningful challenge to
impeachment proceedings is especially critical because
the presentment of articles of impeachment to the Sen-
ate has the immediate, and irreparable, effect of remov-
ing a duly elected official from office and depriving the
people of the state, for a time, of the services of the
governor whom they chose to fill that high office in the
previous election. These consequences demonstrate the
necessity that the plaintiff be afforded a reasonable
opportunity to raise a meaningful constitutional chal-
lenge while the matter is before the defendant, whose
task is vital to the ultimate decision as to whether arti-
cles of impeachment will be presented.

With regard to the second factor in Kinsella, we are
mindful that, in that case, Judge Kinsella’'s constitu-
tional challenge to the legislative conduct was based
on the procedural components of the due process
clauses of the federal and state constitutions. As we
indicated in that case, such a claim, by its very nature,
could have passed from the realm of speculation to
tangible harm only upon Judge Kinsella’s conviction in
the Senate following a procedurally infirm trial, and we
were unwilling to assume that either the House or the
Senate would comport itself in that manner. Kinsella
v. Jaekle, supra, 192 Conn. 731.

By contrast, the plaintiff in the present case has
advanced a constitutional challenge based upon the
separation of powers. We long have recognized that
the separation of powers “is one of the fundamental
principles of the American and Connecticut constitu-
tional systems.” Stolberg v. Caldwell, 175 Conn. 586,
598, 402 A.2d 763 (1978), appeal dismissed sub nom.
Stolberg v. Davidson, 454 U.S. 958, 102 S. Ct. 496, 70
L. Ed. 2d 374 (1981); see also Conn. Const., amend.
XVIHI (“[t]he powers of government shall be divided
into three distinct departments, and each of them con-
fided to a separate magistracy, to wit, those which are



legislative, to one; those which are executive, to
another; and those which are judicial, to another”).
As expressed by Chief Justice Warren Burger in his
concurring opinion, “[t]he essential purpose of the sepa-
ration of powers is to allow for independent functioning
of each coequal branch of government within its
assigned sphere of responsibility, free from risk of con-
trol, interference, or intimidation by other branches.”
Nixon v. Fitzgerald, 457 U.S. 731, 760-61, 102 S. Ct.
2690, 73 L. Ed. 2d 349 (1982).

Unlike many other constitutional guarantees, viola-
tions of which require a showing of harm in order to
entitle the victim of the violation to relief, a breach of
the separation of powers principle is, contemporane-
ously, a constitutional violation and a tangible harm.
In other words, action by one branch of government
that violates the separation of powers is, in and of itself,
a harm, in that the branch whose sphere of authority
has been encroached upon has remained neither inde-
pendent nor free from the risk of control, interference
or intimidation by other branches. Id. In the present
case, that violation occurred, if at all, when the defen-
dant sought to require the governor to provide testi-
mony, by its issuance of the subpoena in connection
with its stated intent to recommend an article of
impeachment or the drawing of adverse inferences, or
both, upon the governor’s failure to comply therewith.
It was at that time that, if the subpoena had been so
issued in violation of the constitution, the plaintiff's
independent function within the executive branch
was compromised.

In sum, taking into account the impeachment author-
ity that has been constitutionally conferred upon the
legislature, the historical development discussed in
Kinsella v. Jaekle, supra, 192 Conn. 714-21, the vital
principle of judicial review and with due regard for the
principle of the separation of powers, we conclude that
the appropriate standard by which to determine
whether judicial review of the legislative exercise of
the impeachment authority in connection with a sitting
governor is warranted is whether the plaintiff has
asserted, in good faith, a colorable claim of a constitu-
tional violation. The striking of this balance, expresses
due regard for both the legislative impeachment author-
ity and the plaintiff's interest in raising a meaningful
challenge to impeachment proceedings prior to the
point of irreparability, that is, upon the presentment of
articles of impeachment to the Senate. Applying this
standard, we conclude that the plaintiff has asserted,
in good faith, a colorable claim of a constitutional viola-
tion and that we, as did the trial court, have subject
matter jurisdiction over this matter with regard to: (1)
the plaintiff's claim that, by seeking to compel the gover-
nor’s testimony, the defendant compromised the inde-
pendent function of the executive branch; and (2) the
defendant’s claim of exclusive legislative jurisdiction



over its issuance of the subpoena to the governor.
2
The Speech or Debate Clause of the State Constitution

The defendant next claims, pursuant to the speech
or debate clause of our state constitution; Conn. Const.,
art. 111, 8 15; see footnote 5 of this opinion; that the
constitutional validity of its issuance of the subpoena
to the governor is immune from judicial review. We
disagree with the defendant and conclude that our
speech or debate clause does not immunize from judi-
cial review a colorable constitutional claim, made in
good faith, that the legislature has violated the separa-
tion of powers by exceeding the bounds of its impeach-
ment authority and, therefore, has conducted itself
outside the sphere of legitimate legislative activity.

Our appellate courts previously have not had occa-
sion to consider the meaning of our state constitution’s
speech or debate clause. We are not without guidance,
however, as to the contours of that clause because this
provision closely resembles the speech or debate clause
contained in article one, § 6, of the constitution of the
United States, which has been interpreted on several
occasions by the federal courts, including the United
States Supreme Court. We therefore seek guidance, as
we often do in the interpretation of provisions of our
state constitution, from the interpretation afforded the
federal speech or debate clause by the federal courts.
See, e.g., State v. Rizzo, 266 Conn. 171, 206, 833 A.2d
363 (2003); State v. Geisler, 222 Conn. 672, 684, 610
A.2d 1225 (1992).

The federal speech or debate clause finds its origins
in a textually similar provision within the English Bill
of Rights of 1689.12 Tenney v. Brandhove, 341 U.S. 367,
372,71 S. Ct. 783, 95 L. Ed. 1019 (1951). As the United
States Supreme Court has indicated, the design of the
federal speech or debate clause is to ensure that the
legislative branch will be able to discharge its duties free
from undue external interference. Eastland v. United
States Servicemen’s Fund, 421 U.S. 491, 502, 95 S. Ct.
1813, 44 L. Ed. 2d 324 (1975). A member of the constitu-
tional convention, James Wilson, explained: “In order
to enable and encourage a representative of the public
to discharge his public trust with firmness and success,
it is indispensably necessary, that he should enjoy the
fullest liberty of speech, and that he should be protected
from the resentment of every one, however powerful,
to whom the exercise of that liberty may occasion
offense.” (Internal quotation marks omitted.) 3 C. Anti-
eau & W. Rich, Modern Constitutional Law: The States
and the Federal Government (2d Ed. 1997) § 46.04, p.
384, quoting Il Works of James Wilson (Andrews ed.,
1896) p. 38.

Accordingly, the federal speech or debate clause has
been viewed as a grant of immunity upon Congress in



order “to prevent intimidation by the executive and
accountability before a possibly hostile judiciary.”
United States v. Johnson, 383 U.S. 169, 181, 86 S. Ct.
749, 15 L. Ed. 2d 681 (1966). The clause operates to
protect legislative independence, thereby buttressing
the principle of the separation of powers and preserving
the structural integrity of our constitutional govern-
ment. See United States v. Brewster, 408 U.S. 501, 507,
92 S. Ct. 2531, 33 L. Ed. 2d 507 (1972); United States
v. Johnson, supra, 178.

In order to effectuate the important considerations
underlying the federal speech or debate clause, the
United States Supreme Court has voiced a willingness
to interpret the immunity afforded by the clause gener-
ously, on the basis of a “practical rather than a strictly
literal reading” of the provision. Hutchinson v. Pro-
xmire, 443 U.S. 111, 124, 99 S. Ct. 2675, 61 L. Ed. 2d
411 (1979). The clause has been construed to provide
“protection against civil as well as criminal actions, and
against actions brought by private individuals as well
as those initiated by the Executive Branch.” Eastland
v. United States Servicemen’s Fund, supra, 421 U.S.
502-503. Moreover, the immunity conferred by the fed-
eral speech or debate clause has been held to consist
of not just immunity from liability, but immunity from
suit. Dombrowski v. Eastland, 387 U.S. 82, 85, 87 S. Ct.
1425, 18 L. Ed. 2d 577 (1967) (per curiam).

Although, as the text of the provision demonstrates,
the core protection afforded by the federal speech or
debate clause regards speech or debate exchanged on
the floor of the legislative body; Gravel v. United States,
408 U.S. 606, 625, 92 S. Ct. 2614, 33 L. Ed. 2d 583 (1972)
(“[t]he heart of the [c]lause is speech or debate in either
House™); the clause has been extended to cover a wide
variety of legislative conduct, for instance: to protect
voting; Kilbourn v. Thompson, 103 U.S. 168, 202, 204,
26 L. Ed. 377 (1881); the circulation of information to
other legislators; see Doe v. McMillan, 412 U.S. 306,
312,93 S.Ct. 2018, 36 L. Ed. 2d 912 (1973); and participa-
tion in the work of legislative committees. Gravel v.
United States, supra, 624.

The federal speech or debate clause has not been
construed, however, as a limitless conferral of absolute
immunity. It has been held to immunize congressional
aides; see id., 618 (congressional aides are protected
by clause “insofar as [their] conduct . . . would be a
protected legislative act if performed by the [m]ember
himself"); but not to provide protection for legislative
employees carrying out legislative orders, even if the
clause would protect the congresspersons who had
issued the directive. Powell v. McCormack, 395 U.S. 486,
505-506, 89 S. Ct. 1944, 23 L. Ed. 2d 491 (1969); Kilbourn
v. Thompson, supra, 103 U.S. 196-200.

In addition, the United States Supreme Court has
drawn a distinction between “legislative” activities pro-



tected by the clause, and certain other “political” activi-
ties left unprotected by the clause. United States v.
Brewster, supra, 408 U.S. 512 (concluding that activities
related to functioning of legislative process are pro-
tected although essentially political activities, even if
legitimate, are unprotected). As the United States
Supreme Court explained in Gravel v. United States,
supra, 408 U.S. 625, “[I]egislative acts are not all-encom-
passing. The heart of the [c]lause is speech or debate
in either House. Insofar as the [c]lause is construed to
reach other matters, they must be an integral part of
the deliberative and communicative processes by which
[m]embers participate in committee and House pro-
ceedings with respect to the consideration and passage
or rejection of proposed legislation or with respect to
other matters which the [c]onstitution places within
the jurisdiction of either House.” One commentator has
explained: “Unprotected political matters include pro-
viding constituent services, aiding individuals seeking
government contracts and arranging appointments with
government agencies, as well as communicating
directly with the public through such media as constit-
uent newsletters, press releases, speeches delivered
outside of Congress, and book publishing . . . even if
the material published was previously communicated
in the course of protected legislative activity.” L. Tribe,
American Constitutional Law (2d Ed. 1988) § 5-18, pp.
371-72. Moreover, even for conduct within the penum-
bra of legislative activities, the immunity conferred by
the federal speech or debate clause is limited to conduct
occurring “within the sphere of legitimate legislative
activity.” (Internal quotation marks omitted.) Gravel v.
United States, supra, 624; see Eastland v. United States
Servicemen’s Fund, supra, 421 U.S. 503 (“[w]e reaffirm
that once it is determined that [m]embers [of Congress]
are acting within the ‘legitimate legislative sphere’ the
. . . [c]lause is an absolute bar to interference”); see
also Tenney v. Brandhove, supra, 341 U.S. 376-77. “In
determining whether particular activities other than lit-
eral speech or debate fall within the legitimate legisla-
tive sphere we look to see whether the activities took
place in a session of the House by one of its members
in relation to the business before it. . . . More specifi-
cally, we must determine whether the activities are
an integral part of the deliberative and communicative
processes by which [m]embers participate in committee
and House proceedings with respect to the consider-
ation and passage or rejection of proposed legislation
or with respect to other matters which the [c]onstitution
places within the jurisdiction of either House.” (Citation
omitted; internal quotation marks omitted.) Eastland
v. United States Servicemen’s Fund, supra, 503-504.

With that backdrop in mind, just as in the case of
justiciability under Kinsella, we must determine
whether the plaintiff has raised a good faith, colorable
claim that the defendant’s issuance of the subpoena



was outside the sphere of legitimate legislative activity
such that the defendant is not shielded from suit by the
speech or debate clause. As we discuss more fully in
part Il A of this opinion, an investigative power, encom-
passing the subpoenaing of persons and documents and
the taking of testimony under oath, is a necessary and
proper authority implicitly conferred by our state con-
stitution in granting the legislature its jurisdiction over
impeachments. The impeachment authority would
mean little if it did not include the power to investigate.
We conclude that the immunity conferred by the speech
or debate clause, however, does not extend to a color-
able claim, brought in good faith, that the legislature
has conducted itself in violation of the principle of the
separation of powers during the exercise of its impeach-
ment authority.

We reach this conclusion for the following reasons.
First, it is important to note that the speech or debate
clause is itself part of article third of our constitution,
governing the powers of the legislative branch. It cannot
be viewed, therefore, as categorically trumping the sep-
aration of powers provision, which forms the very struc-
ture of our constitutional order and which governs,
therefore, all three coordinate branches of government.

Second, as discussed with relation to the federal
speech or debate clause, the primary purpose of the
speech or debate clause, whether on a federal or state
constitutional level, is to protect legislative indepen-
dence, thereby furthering the principle of the separation
of powers. It would be paradoxical to allow the clause
to be used in a manner that categorically forecloses
judicial inquiry into whether the legislature itself vio-
lated the separation of powers. Permitting the shield
to extend that far would allow the clause to swallow
the very principle that it seeks to advance. The clause
is designed to protect legislative independence, not to
install legislative supremacy.

Third, this construction is in harmony with our deci-
sion in Kinsella, and with several decisions of the
United States Supreme Court interpreting the federal
speech or debate clause. These cases collectively recog-
nize that, however broad the legislative prerogative
regarding impeachments may be, there are limits, and
judicial review must be available in instances in which
the impeaching authority has been exceeded. As we
stated in Kinsella, “[i]f the legislature [should] attempt
to encroach upon constitutional restrictions, it will
become the solemn duty of the court to declare such
an attempt illegal and the act void.” (Internal quotation
marks omitted.) Kinsella v. Jaekle, supra, 192 Conn.
727; see also United States v. Brewster, supra, 408 U.S.
515 (“[i]n no case has this [c]ourt ever treated the
[c]lause as protecting all conduct relating to the legisla-
tive process” [emphasis in original]); Powell v. McCor-
mack, supra, 395 U.S. 503 (“[l]egislative immunity does



not, of course, bar all judicial review of legislative
acts”).

We are not persuaded by the defendant’s reliance on
Eastland v. United States Servicemen’s Funds, supra,
421 U.S. 491.% In that case, the United States Senate
Subcommittee on Internal Security issued a subpoena
duces tecum to a bank where the United States Ser-
vicemen’s Fund (servicemen fund), a nonprofit mem-
bership corporation with a declared purpose of
furthering the welfare of United States military person-
nel, had an account. Id., 493. The servicemen fund,
and two of its members, brought an action to enjoin
implementation of the subpoena, claiming that it
exceeded the legislative power of inquiry and, insofar
as the records sought contained the servicemen fund’s
membership list and its sources of contributions related
to a controversial cause, the subpoena violated the first
amendment to the constitution of the United States.
Id., 494-96.

The United States Supreme Court concluded that,
because the subpoena at issue fell within the sphere of
legitimate legislative activity, as an investigative tool
designed to elicit information related to a matter of
congressional concern, the speech or debate clause
required the dismissal of the complaint of the ser-
vicemen fund. Id., 505-507. In determining that the sub-
poena was a legitimate legislative activity, the court
expressed that the “power to investigate and to do so
through compulsory process plainly falls within [the]
definition” of legitimate legislative activity because the
“[i]ssuance of subpoenas such as the one in question
here has long been held to be a legitimate use by Con-
gress of its power to investigate.” Id., 504. Responding
to the servicemen fund’s claim that the subpoena would
result in a violation of the first amendment, the court
recognized that, in other contexts, first amendment
rights had been balanced against public interests but,
in the context of the speech or debate clause, “[w]here
we are presented with an attempt to interfere with an
ongoing activity by Congress, and that activity is found
to be within the legitimate legislative sphere, balancing
plays no part. The speech or debate protection provides
an absolute immunity from judicial interference. Collat-
eral harm which may occur in the course of a legitimate
legislative inquiry does not allow us to force the inquiry
to grind to a halt.” (Internal quotation marks omitted.)
Id., 509-10 n.16. Put another way, because the legisla-
tive subpoena was legitimate, the broad nature of the
immunity conferred by the speech or debate clause
rendered inconsequential the collateral constitutional
concerns. Id., 510-11.

Eastland is inapposite to the present case. Of course,
Eastland and the present case share a similarity in that
both involve the legislative issuance of a subpoena for
investigative purposes; the claims raised, however, are



poles apart. In Eastland, the gravamen of the ser-
vicemen fund’s claim was not that the legislative sub-
poena was an illegitimate exercise of the congressional
investigatory power, but rather that the subpoena was
improper because of its adverse collateral conse-
guences on the constitutional rights of the servicemen
fund’s members. Id., 503-504. In the present case, the
plaintiff’s claim is not that the subpoena should be
guashed because its collateral constitutional conse-
guences render it improper; rather, the plaintiff claims
that the subpoena should be quashed because the legis-
lative authority to investigate in aid of the impeachment
power does not extend to the compulsion of testimony
from the sitting chief executive and the subpoena, there-
fore, is outside the sphere of legitimate legislative activ-
ity. Furthermore, Eastland is distinguishable because
it involved a claim raised by a private party, not, as
here, a challenge to legislative conduct brought by a
coequal branch of government. Indeed, we are unaware
of any speech or debate case in which the clause was
held to insulate a legislative impeachment subpoena
that had been challenged on the basis of the separation
of powers.

Because the speech or debate clause confers immu-
nity from suit, at this stage we must, without consider-
ing the merits of the claim, view the plaintiff's challenge
through the lens of whether, if successful, it would
pierce the immunity conferred by that clause. Given
that the plaintiff's claim raises a colorable claim that
the conduct of the defendant was not within the sphere
of legitimate legislative activity, we conclude that the
speech or debate clause does not categorically bar the
plaintiff’s action, nor does that clause preclude our con-
sideration of the plaintiff's claims on the merits.

3
Ripeness and the Political Question Doctrine

We address the defendant’s final two claims concern-
ing subject matter jurisdiction together because they
both raise issues of justiciability that are related analyti-
cally. The defendant contends that the plaintiff's chal-
lenge to the defendant’s issuance of the subpoena is
nonjusticiable because the claim: (1) is not yet ripe for
adjudication and, therefore, does not present the actual
and existing controversy necessary for judicial resolu-
tion; and (2) presents a political question that this court
is precluded from reviewing. We reject both claims.

We first set forth the fundamental principles that
underlie justiciability. “Because courts are established
to resolve actual controversies, before a claimed con-
troversy is entitled to a resolution on the merits it must
be justiciable.” State v. Nardini, 187 Conn. 109, 111,
445 A.2d 304 (1982). “Justiciability requires (1) that
there be an actual controversy between or among the
parties to the dispute . . . (2) that the interests of the



parties be adverse . . . (3) that the matter in contro-
versy be capable of being adjudicated by judicial power

. and (4) that the determination of the controversy
will result in practical relief to the complainant.” (Inter-
nal quotation marks omitted.) Seymour v. Region One
Board of Education, 261 Conn. 475, 481, 803 A.2d 318
(2002). As we have recognized, justiciability comprises
several related doctrines, namely, standing, ripeness,
mootness!* and the political question doctrine, that
implicate a court’s subject matter jurisdiction and its
competency to adjudicate a particular matter. Esposito
v. Specyalski, 268 Conn. 336, 346-48, 844 A.2d 211
(2004). Finally, because an issue regarding justiciability
raises a question of law, our appellate review is plenary.
Id., 348.

a
Ripeness

The defendant contends that the plaintiff's challenge
to the defendant’s issuance of the subpoena is prema-
ture unless and until the governor resists the subpoena
and the defendant thereafter either sanctions him or
otherwise attempts to force compliance, pursuant to
General Statutes 8§ 2-1c, 2-46 (a)* and 2-48." We dis-
agree, and conclude that judicial review of the plaintiff's
challenge to the subpoena is appropriate at this time.

We have stated that the rationale behind the ripeness
requirement is “to prevent the courts, through avoid-
ance of premature adjudication, from entangling them-
selves in abstract disagreements . . . [and we
therefore] must be satisfied that the case before [us]
does not present a hypothetical injury or a claim contin-
gent upon some event that has not and indeed may
never transpire.” (Citation omitted; internal quotation
marks omitted.) Milford Power Co., LLC v. Alstom
Power, Inc., 263 Conn. 616, 626, 822 A.2d 196 (2003).
In this regard, we are mindful of the general rule that,
in order for appellate jurisdiction to be appropriate, a
party challenging the validity of a subpoena or discovery
order ordinarily must have been found in contempt of
the subpoena.®® See Green Rock Ridge, Inc. v. Kobernat,
250 Conn. 488, 498, 736 A.2d 851 (1999) (recognizing
principle that finding of contempt is jurisdictional pre-
requisite for appellate review of both discovery orders
and orders imposing sanctions for failure to comply
with discovery); see also Barbato v. J. & M. Corp., 194
Conn. 245, 249, 478 A.2d 1020 (1984) (same).

In the present case, however, the defendant repre-
sented, during oral argument in this court, that it had
no intention of enforcing compliance with its subpoena
pursuant to any of its statutorily available remedies.
Nevertheless, the defendant has left open the possibility
that the governor’s failure to comply with a valid sub-
poena may resultin an article of impeachment, standing
either on its own or in combination with other allega-



tions of misconduct. In addition, in its brief to this court,
the defendant has indicated that the governor’s refusal
to comply with the defendant’s subpoena would entitle
the defendant to draw an adverse inference against him,
which could affect the defendant’s recommendations
as to whether articles of impeachment are warranted.

Thus, as a functional matter, the plaintiff's current
challenge is the only occasion on which the plaintiff
could obtain meaningful review of the constitutional
validity of the defendant’s issuance' of a subpoena. To
require the plaintiff to wait until the defendant imposed
asanction by means of an article of impeachment would
render the plaintiff’'s challenge a nonjusticiable political
guestion. We discuss the political question doctrine
more fully in the part | B 3 b of this opinion. For present
purposes, it suffices to say our state constitution’s grant
of the impeachment authority to the legislature confers
upon it sole jurisdiction with regard to the substantive
content of the articles of impeachment.”? Consequently,
to deny the plaintiff review of its constitutional chal-
lenge at this point “would render impossible any review
whatsoever of [its] claims . . . .” United States v.
Ryan, 402 U.S. 530, 533, 91 S. Ct. 1580, 29 L. Ed. 2d
85 (1971). To countenance such a result would be to
transform the ripeness doctrine from a principle that
counsels against premature judicial involvement in a
particular controversy into a principle that forecloses,
for all time, any judicial involvement in the dispute. We
therefore reject the defendant’s claim as fundamentally
incompatible with the underpinnings of the ripeness
doctrine itself.

b
Political Question

We next turn to the defendant’s claim that the plain-
tiff’s constitutional challenge to the defendant’s issu-
ance of the subpoena presents a nonjusticiable political
question. The political question doctrine itself is based
on the principle of separation of powers; Board of Edu-
cation v. Naugatuck, 257 Conn. 409, 424, 778 A.2d 862
(2001); as well as the notion that the judiciary should
not involve itself in matters that have been committed
to the executive and legislative branches of govern-
ment. “To conclude that an issue is within the political
guestion doctrine is not an abdication of judicial respon-
sibility; rather, it is a recognition that the tools with
which a court can work, the data which it can fairly
appraise, the conclusions which it can reach as a basis
for entering judgments, have limits.” (Internal quotation
marks omitted.) Pellegrino v. O'Neill, 193 Conn. 670,
687, 480 A.2d 476 (Healey, J., concurring), cert. denied,
469 U.S. 875, 105 S. Ct. 236, 83 L. Ed. 2d 176 (1984).
“Whether a controversy so directly implicates the pri-
mary authority of the legislative or executive branch,
such that a court is not the proper forum for its resolu-
tion, is a determination that must be made on a case-



by-case inquiry.” (Internal quotation marks omitted.)
Seymour v. Region One Board of Education, supra, 261
Conn. 482.

In considering whether a particular subject matter
presents a nonjusticiable political question, we have
articulated a number of relevant factors, including: “a
textually demonstrable constitutional commitment of
the issue to a coordinate political department; or a lack
of judicially discoverable and manageable standards for
resolving it; or the impossibility of deciding without an
initial policy determination of a kind clearly for nonjudi-
cial discretion; or the impossibility of a court’s under-
taking independent resolution without expressing lack
of the respect due coordinate branches of government;
or an unusual need for unquestioning adherence to a
political decision already made; or the potentiality of
embarrassment from multifarious pronouncements by
various departments on one question. Unless one of
these formulations is inextricable from the case at bar,
there should be no dismissal for nonjusticiability on
the ground of a political question’s presence. . . . Fur-
thermore, simply because the case has a connection to
the political sphere [is not] an independent basis for
characterizing an issue as a political question . . . .”
(Citations omitted; internal quotation marks omitted.)
Id., 482-83. We cannot conclude that any of these fac-
tors regarding nonjusticiable political questions is inex-
tricably linked to the present case, thereby precluding
its review.

With regard to the first factor, we recognize that
“[d]eciding whether a matter has in any measure been
committed by the [c]onstitution to another branch of
government, or whether the action of that branch
exceeds whatever authority has been committed, is
itself a delicate exercise in constitutional interpretation,
and is a responsibility of this [c]ourt as ultimate inter-
preter of the [c]onstitution.” Baker v. Carr, 369 U.S.
186, 211, 82 S. Ct. 691, 7 L. Ed. 2d 663 (1962). Although
the text of our state constitution confers impeachment
authority on the legislature; Conn. Const., art. 1X, 881
through 4; as we recognized in Kinsella v. Jaekle, supra,
192 Conn. 723, that authority is not unbounded and
legislative encroachment upon other constitutional
principles may, in an appropriate case, be subject to
judicial review. See id., 727 (“[t]he exclusive power
of impeachment, however, does not carry with it the
authority to ignore individual rights with impunity”).
Accordingly, there has been no constitutional commit-
ment of the impeachment authority to the legislature
such that judicial review of the plaintiff's challenge is
rendered inappropriate.

Second, there are discoverable and manageable judi-
cial standards for determining the merits of the plain-
tiff’'s claim. The thrust of the plaintiff's claim is that the
defendant, consistent with the principle of separation



of powers, may not compel the testimony of the sitting
chief executive on issues related to the performance
of his official duties. There are no special impediments
to our ascertainment and application of the standards
by which to resolve this challenge; indeed, the matter
raises questions of constitutional interpretation that,
for more than two centuries, regularly have been
reserved for the judiciary. See Wilson v. Security Ins.
Group, 199 Conn. 618, 628, 509 A.2d 467 (1986) (*“It
is emphatically the province and duty of the judicial
departmentto say what the law is.” Marbury v. Madison,
5 U.S. [1 Cranch] 137, 177, 2 L. Ed. 60 [1803].").

Third, in deciding the merits of the plaintiff's constitu-
tional claim, we would not be reviewing a policy deter-
mination of a clearly nonjudicial, discretionary nature.
It is true that underlying this matter was a discretionary
decision by the defendant to issue the subpoena to the
governor. Our consideration of whether that decision
comports with constitutional principles, however, does
not require us to evaluate the wisdom of that decision,
but only whether that decision exceeded constitutional
limitations.? Cf. Sheff v. O’Neill, 238 Conn. 1, 13, 678
A.2d 1267 (1996) (“[I]t is the role and the duty of the
judiciary to determine whether the legislature has ful-
filled its affirmative obligations within constitutional
principles. Marbury v. Madison, [supra, 5 U.S. 177].
. . .” [Citations omitted.]).

Fourth, consideration of the merits of the plaintiff's
claim would not convey a lack of due respect to a
coequal branch of government. “Our system of govern-
ment requires that . . . courts on occasion interpret
the [c]onstitution in @ manner at variance with the con-
struction given the document by another branch. The
alleged conflict that such an adjudication may cause
cannot justify the courts’ avoiding their constitutional
responsibility.” Powell v. McCormack, supra, 395 U.S.
549. Rather, adjudicating a claim of violation of separa-
tion of powers is the ultimate expression of respect for
equality among the branches of government.

Fifth, this matter does not present an unusual need
for unquestioning adherence to a preexisting political
decision. As previously discussed, it is well within the
province of the judiciary to determine whether a coordi-
nate branch of government has conducted itself in
excess of the authority conferred upon it by the consti-
tution.

Sixth, and finally, there is no potential embar-
rassment resulting from multifarious pronouncements
by various governmental departments on one gquestion.
Indeed, competing positions regarding whether the
defendant has the authority to issue a subpoena to the
governor already have been made public, with coordi-
nate branches of government advancing diametrically
opposed opinions. Our resolution of this issue simply
will operate to dispel the confusion that already has



been created by these competing pronouncements.?

We therefore reject the defendant’s contention,
endorsed by the dissenting Justices, that the legitimacy
of the defendant’s subpoena must be left wholly to the
two competing political branches of government and
the vagaries of the political process, thereby entirely
escaping review by this coordinate branch of govern-
ment. Accordingly, we conclude that the trial court had
subject matter jurisdiction in the first instance, and that
we possess subject matter jurisdiction on appeal. We
now turn to the plaintiff's claims on the merits.

|
A
Categorical Immunity

The plaintiff's first claim on the merits is that, by
virtue of article second of our state constitution, as
amended by article eighteen of the amendments; see
footnote 4 of this opinion; which embodies the principle
of the separation of powers, the governor is categori-
cally immune from the obligation to testify, pursuant
to the subpoena in the present case, before a legislative
committee on matters concerning the performance of
his official duties. More specifically, the plaintiff claims
that: (1) historically speaking, there is a constitutionally
based consensus that separation of powers principles
bar a chief executive from such an obligation because
a legislative subpoena for such testimony has never
been heeded or enforced; (2) the constitutional prohibi-
tion against obligating the chief executive to testify
before the legislature on matters relating to his official
duties is particularly compelling in the context of
impeachment proceedings; and (3) analogous federal
court decisions confirm that a chief executive may not
be obligated to testify on such matters.

It is useful to begin by stating what the plaintiff does
not claim. It does not claim that the doctrine of execu-
tive privilege, which in general shields the chief govern-
mental executive and certain other high executive
officials from being obligated to testify regarding cer-
tain subjects, creates a categorical immunity. Nor does
the plaintiff claim that the governor is immune from
being subpoenaed by the defendant by virtue of any
other recognized testimonial privilege. Thus, the plain-
tiff's claim is based, not on notions of privilege, but on
broad and categorical notions of immunity derived, in
the plaintiff's view, from the separation of powers
doctrine.

We conclude, contrary to the plaintiff's claim, that the
separation of powers provision of our state constitution
does not provide the governor with categorical immu-
nity from being subpoenaed to testify before the defen-
dant engaged in its investigative, fact-finding and
advisory duties regarding possible impeachment of the
aovernor We base this conclusion on the nature of



the defendant’'s task, on the text of our constitution
regarding an impeachment of a governor, on analogous
federal case law, on the historical record regarding leg-
islative powers in impeachment proceedings at the fed-
eral level, and on constitutional policy.

Under its authorizing resolution, the defendant had
the serious and important task of investigating miscon-
duct of the governor, submitting to the House its find-
ings of fact and recommendations, and, if it
recommended impeachment, specifying the conduct of
the governor underlying such a recommendation. The
gravity of this task counsels strongly in favor of the
defendant’s ability to subpoena the governor, because
it was the governor’s conduct and intentions that the
defendant was charged with investigating; the governor
was, therefore, a unique source of such information.

Furthermore, unlike the federal constitution, under
which a president continues to exercise his full execu-
tive powers until and unless he is convicted by the
Senate, under article fourth, § 18 (b), of the state consti-
tution, as amended by article twenty-two of the amend-
ments, “[i]n case of the impeachment of the governor
. . . the lieutenant-governor shall exercise the powers
and authority and perform the duties appertaining to
the office of governor until . . . the governor . . . is
acquitted . . . .” See part | B 1 of this opinion. This
provision underscores the great importance of the
impeachment process under our constitution, of which
the defendant’s duties are an integral part, because,
following the defendant’s investigation and recommen-
dation, the ensuing impeachment of a governor immedi-
ately transfers executive power to the lieutenant
governor pending the trial in the Senate. There is, there-
fore, a compelling need for the defendant to have a full
and accurate basis for its findings and recommenda-
tions because a recommendation of impeachment, if
made, results in serious, immediate consequences. This
further counsels in favor of permitting the defendant
to obligate the governor’s testimony, which enables the
defendant to gather as much evidence as is reasonably
possible. To paraphrase the United States District Court
for the District of Columbia: “It would be difficult to
conceive of a more compelling need than that of this
[state] for an unswervingly fair inquiry based on all the
pertinent information.” In re Report & Recommenda-
tion of June 5, 1972 Grand Jury, 370 F. Sup. 1219,
1230 (D.D.C. 1974).2

In addition, the defendant’s ability to obtain evidence
from the governor precisely because it is conducting
an investigation into his conduct is in furtherance of
the critical constitutional check, expressed in the sepa-
ration of powers provision, on executive authority nec-
essary to preserve the constitution’s careful balance of
powers, not in derogation of it. As this court recognized
in Kinsella v. Jaekle, supra, 192 Conn. 718, the very



purpose of impeachment is to curb abuses of power by
elected officials by granting the legislature the power
to remove them. See A. Hamilton, Federalist No. 66
(Rev. Ed. 1901) pp. 429-30 (impeachment power is fully
consistent with separation of powers because it acts
as “an essential check in the hands of [the legislative]
body upon the encroachments of the executive”); J.
Labovitz, Presidential Impeachment (1978) p. 2 (“[t]o
avoid executive usurpation of power, the delegates
sought to provide checks upon his conduct, including
provisions for his removal through impeachment”). “By
its nature the power to impeach is at once both investi-
gatory and accusatory. It imports the inherent authority
to conduct, within constitutional limitations, such
investigations and hearings as may be necessary to
resolve any question of impeachable conduct.” Kinsella
v. Jaekle, supra, 725. The issuance of a subpoena by
the defendant to compel witnesses to testify on matters
relevant to this investigation is an indispensable compo-
nent of the defendant’'s impeachment authority. See
Kilbournv. Thompson, supra, 103 U.S. 190 (where ques-
tion of impeachment is before controlling authority,
“we see no reason to doubt the right to compel the
attendance of witnesses, and their answer to proper
questions, in the same manner and by the use of the
same means that courts of justice can in like cases”);
see also R. Berger, Impeachment: The Constitutional
Problems (1973) pp. 141, 149 (impeachment power is
“exception” to separation of powers principle); J. Tur-
ley, “Congress As Grand Jury: The Role of the House
of Representatives in the Impeachment of an American
President,” 67 Geo. Wash. L. Rev. 735, 738 (1999) (“the
impeachment provisions are understood best as part
of the separation of powers—as a check on executive
power”). It would be constitutionally peculiar if the
legislature, engaged in the impeachment process in
order to vindicate the separation of powers provision,
were categorically barred by that very provision from
securing the testimony of the person who, not only is
the target of the impeachment process, but who
undoubtedly is the best source of information regarding
the alleged conduct that gave rise to the impeach-
ment process.?

Although there is no case precisely on point in which
a legislative impeachment committee, like the defen-
dant in the present case, has sought to secure the testi-
mony of a governor by way of a subpoena, the United
States Supreme Court uniformly has rejected a sitting
president’s claim to categorical immunity, on the basis
of the separation of powers, in similar contexts. In
United States v. Nixon, 418 U.S. 683, 706, 94 S. Ct. 3090,
41 L. Ed. 2d 1039 (1974), the court rejected President
Richard M. Nixon’s claim that the separation of powers
categorically barred a subpoena duces tecum issued by
the special prosecutor for production of the famous
“Watergate tapes.” The court stated that “the doctrine



of the separation of powers . . . without more, [can-
not] sustain an absolute, unqualified [p]residential privi-
lege of immunity from judicial process under all
circumstances.” Id. The court’s rejection of a sweeping
claim of executive privilege because it would place a
serious impediment on a coordinate branch of govern-
ment was reaffirmed in Nixon v. Administrator of Gen-
eral Services, 433 U.S. 425, 441, 97 S. Ct. 2777, 53 L.
Ed. 2d 867 (1977), wherein the court held that the Presi-
dential Recordings and Materials Preservation Act's reg-
ulation of the disposition of presidential materials
within the executive branch did not constitute, without
more, a violation of the principle of separation of pow-
ers. Most recently, in Clinton v. Jones, 520 U.S. 681,
684, 117 S. Ct. 1636, 137 L. Ed. 2d 945 (1997), the
Supreme Court rejected President William J. Clinton’s
generalized separation of powers challenge to a federal
court’s authority to adjudicate a private civil action
against a sitting president. In so doing, the court reiter-
ated that the doctrine of separation of powers does not
by itself confer an absolute, unqualified presidential
privilege of immunity from suit by a private party, and
that the significant burden on the president’s time and
attention in responding to a lawsuit while still president
was insufficient as a matter of law to constitute a viola-
tion of the separation of powers doctrine. Id., 691-706.
Indeed, in the historic trial of former Vice President
Aaron Burr for treason, Chief Justice John Marshall, in
ruling that President Thomas Jefferson could be com-
pelled to comply with a subpoena duces tecum,
assumed “that the president of the United States may
be subpoenaed, and examined as a witnhess . . . .”
United States v. Burr, 25 F. Cas. 187, 191 (C.C. D. Va
1807); see also United States v. Burr, 25 F. Cas. 30,
34-35 (C.C. D. Va. 1807). In terms of the separation of
powers, we see no persuasive reason why these hold-
ings rejecting categorical immunity of the chief execu-
tive from judicial process should not apply to a similar
claim of categorical immunity from legislative process
issued in the course of the legislature’s exercise of its
core constitutional power to impeach.

The weight of the historical record also supports the
ability of the defendant to issue this subpoena to the
governor. Various statements of United States presi-
dents, from President George Washington through Pres-
ident Ulysses S. Grant have, in general terms, affirmed
the right of the legislature, acting pursuant to its
impeachment powers, to obtain evidence from the exec-
utive for that purpose. The most direct statements on
the subject were made in 1846 by President James K.
Polk: “If the House of Representatives, as the grand
inquest of the nation, should at any time have reason
to believe that there has been malversation in office by
an improper use or application of the public money by
a public officer, and should think proper to institute an
inquiry into the matter, all the archives and papers of



the [e]xecutive [d]epartments, public or private, would
be subject to the inspection and control of a committee
of their body and every facility in the power of the
[e]xecutive be afforded to enable them to prosecute
the investigation.” 4 J. Richardson, A Compilation of
the Messages and Papers of the Presidents (1897) p.
435. President Polk further stated that the impeachment
power gave the House of Representatives “the right to
investigate the conduct of all public officers under the
[glovernment. This is cheerfully admitted. In such a
case the safety of the [r]epublic would be the supreme
law, and the power of the House in the pursuit of this
object would penetrate into the most secret recesses
of the [e]xecutive [d]epartment. It would command the
attendance of any and every agent of the [g]overnment,
and compel them to produce all papers, public or pri-
vate, official or unofficial, and to testify on oath to all
the facts within their knowledge.”? (Emphasis added.)
Id., p. 434.

Similarly, President Washington, in rejecting the
House’s request for papers concerning the negotiation
of the Jay Treaty, specifically noted that the House’s
right to the documents would have been different if
they had been sought for the purpose of impeachment.
J. Labovitz, supra, p. 211, citing 4 Annals of Cong., 1st
Sess., pp. 760-62 (1796). President John Quincy Adams

stated “that it would be a ‘mockery . . . to say that
the House should have the power of impeachment
extending even to the president . . . and yet to say

that the House had not the power to obtain the evidence
and proofs on which impeachment was based.”” M.
Gerhardt, The Federal Impeachment Process: A Consti-
tutional and Historical Analysis (2d Ed. 2000) p. 114,
quoting Cong. Globe, 27th Cong., 2d Sess., p. 580 (1842).
Both President Andrew Jackson and President Grant
echoed these acknowledgments. See 13 Reg. Deb. 202
(1837) (Jackson); 7 J. Richardson, supra, p. 362 (Grant)
(“[w]hat the House of Representatives may require as
of right in its demand upon the [e]xecutive for informa-
tion is limited to what is necessary for the proper dis-
charge of its powers of legislation or of impeachment”
[emphasis added]).

In addition to these comments expressed on behalf
of the executive branch, the legislative branch has deep
historical roots in its records regarding its power to
gather all of the necessary evidence in order to make
an informed and appropriate evaluation in the exercise
of the impeachment process. It was discussed as early
as 1796, when it was stated on the floor of the House
that “the power of impeachment ‘certainly implie[s]
a right to inspect every paper and transaction in any
department, otherwise [it] could never be exercised
with any effect.’ ” J. Labovitz, supra, p. 211, citing 4
Annals of Cong., supra, p. 601. This sentiment was
echoed in 1843 when a House committee, which was
engaged in a dispute with President John Tyler about



the production of documents that ultimately were pro-
duced, similarly explained: “The House of Representa-
tives has the sole power of impeachment. The President
himself, in the discharge of his most independent func-
tions, is subject to the exercise of this power—a power
which implie[s] the right of inquiry on the part of the
House to the fullest and most unlimited extent . . . .
If the House possesses the power to impeach, it must
likewise possess all the incidents of that power—the
power to compel the attendance of all witnesses and
the production of all such papers as may be considered
necessary to prove the charges on which the impeach-
ment is founded. If it did not, the power of impeachment
conferred upon it by the Constitution would be nuga-
tory. It could not exercise it with effect.” (Internal quo-
tation marks omitted.) J. Labovitz, supra, p. 211, quoting
27th Cong., 3d Sess., H.R. Rep. No. 271, pp. 4-6. More
recently, the House Judiciary Committee that recom-
mended the impeachment of President Nixon
remarked: “Whatever the limits of the legislative power
in other contexts—and whatever need may otherwise
exist for preserving the confidentiality of Presidential
conversation—in the context of an impeachment pro-
ceeding the balance was struck in favor of the power
of inquiry when the impeachment provision was written
into the Constitution.” House Judiciary Committee,
Impeachment of Richard M. Nixon, President of the
United States, H.R. Rep. No. 93-1305, p. 209 (1974).

As we have suggested, serious policy concerns also
support the validity of the subpoena in the present
case. The compelling governmental need for all of the
relevant information, not just from third parties but
from the governor whose conduct and intentions are
under scrutiny, so that a decision by the defendant is
based on as much information as it can reasonably
gather, supports the right of the defendant to compel the
testimony of the governor. The categorical immunity
proposed by the plaintiff would place a serious impedi-
ment on the legislative branch’s ability to discharge
effectively its own core constitutional duty to exercise
the impeachment power with which it has been
entrusted.

We recognize that the impeachment power is a strong
legislative weapon and that, if left unchecked, the legis-
lature could abuse its authority. The existence, how-
ever, of constitutional safeguards—a division of
impeachment power between the House and the Senate,
and the two-thirds supermajority vote requirement for
conviction in the Senate—provide sufficient protection
against such abuse. Nixon v. United States, 506 U.S.
224,236, 113 S. Ct. 732,122 L. Ed. 2d 1 (1993). Our state
constitution provides the same structural protection.
Conn. Const., art. 1X, § 2; see Kinsella v. Jaekle, supra,
192 Conn. 720. In addition, under our law, as we have
explained, there is some recourse to the courts for
judicial protection from constitutional abuse by the leg-



islature.

In sum, it would be constitutionally perverse to con-
clude that it would be a violation of the separation
of powers doctrine for the legislature to discharge its
constitutional responsibilities. Our state’s impeach-
ment process is reserved for the legislature to demand
an accounting from the governor regarding alleged
abuses of his power. The rejection by the framers of
our constitution of the British practice of insulating the
king from impeachment was to ensure that the chief
executive would not be above the law. See Kinsella
v. Jaekle, supra, 192 Conn. 718-19. Allowing the chief
executive officer to withhold information from the
defendant on the basis of the separation of powers
doctrine undercuts that goal by hindering the only con-
stitutionally authorized process by which the legislature
may hold him accountable for his alleged misconduct.
See M. Gerhardt, supra, p. 115.

The plaintiff contends, nonetheless, that, on the basis
of federal history, there is a constitutionally based con-
sensus that the separation of powers doctrine bars a
chief executive from being obligated to testify, because
such testimony never has been heeded or enforced. We
are not persuaded.

It is true that our constitutional separation of powers
provision shares the history and purposes of its federal
constitutional counterpart. “For reasons indigenous to
the history and development of this state, and this coun-
try, and for the same, self-evident purposes for which
the concept of separation of powers was originally
implemented, the Connecticut constitution, which, less
than a decade ago, was redrafted and ratified by the
people in the context of three hundred years of self-
government, continued the separate magistracies of a
popularly elected executive and legislature and an inde-
pendent judiciary. The constitution defines and circum-
scribes the powers of these three magistracies of
government. As Chief Justice Marshall observed in 1803:
‘To what purpose are powers limited, and to what pur-
pose is that limitation committed to writing, if these
limits may, at any time, be passed by those intended
to be restrained? Marbury v. Madison, [supra, 5 U.S.
176].” Szarwak v. Warden, 167 Conn. 10, 45-46, 355
A.2d 49 (1974).

We also acknowledge, as the plaintiff suggests, that
“[d]eeply embedded traditional ways of conducting gov-
ernment cannot supplant the [c]onstitution or legisla-
tion, but they [may] give meaning to the words of a
text or supply them.” Youngstown v. Sawyer, 343 U.S.
579,610, 72S.Ct. 863,96 L. Ed. 1153 (1952) (Frankfurter,
J., concurring). Thus, the plaintiff maintains, a federal
history of Congressional “acquiescence to assertions
of executive privilege [in response to Congressional
demands for information regarding the performance by
the president of his official duties] strongly suggests



that separation of powers principles encompass the
chief executive’s right to refuse to testify before a legis-
lative committee.”

The plaintiff’s historical support for this proposition
consists entirely, however, of various internal letters
and memoranda from the office of the United States
Attorney General, and certain presidential refusals, in
the nineteenth and twentieth centuries, to comply with
Congressional resolutions and inquiries demanding
information regarding the performance of presidential
duties.” None of those instances, however, involved the
exercise of the impeachment power. Suffice it to say
that, contrary to the contention of the plaintiff, it cannot
be said that there is such a deeply embedded history
of executive noncompliance with legislative subpoenas
regarding the conduct of the chief executive, federal
or state, in the impeachment process, that it gives mean-
ing to the separation of powers in such a way as to bar
the subpoena in the present case. Indeed, as we have
indicated, to the extent that historical sources have
focused on the impeachment process, that history is to
the contrary.

We now turn to the plaintiff's second argument,
namely, that the constitutional prohibition against obli-
gating the chief executive to testify before the legisla-
ture on matters relating to his official duties is
particularly compelling in the context of impeachment
proceedings. In this regard, the plaintiff contends that
the importance of interpreting the separation of powers
principles so as to bar a testimonial subpoena to the
chief executive “is heightened in the context of an
impeachment investigation. . . . [B]ecause the separa-
tion of powers machinery is placed under great strain
in such circumstances, the delicate balance between
the legislative and executive branch is uniquely vulnera-
ble to severe and irreparable harm . . . [and carries
a] potential for distraction and intimidation [that] not
only threatens the health of the executive branch, but
also offers opportunities for abuse by the legislature
of its extraordinary control over the chief executive’s
priorities and powers.” (Citations omitted.) Thus, the
plaintiff claims, impeachment is so threatening to the
executive that the separation of powers doctrine
requires the erection of “high[er] walls” between the
legislative and executive branches than would ordi-
narily be the case. In this connection, the plaintiff relies
on the history that, in the impeachment proceedings
against both President Nixon and President Clinton,
Congress did not issue a subpoena for their testimony,
and that in the three gubernatorial impeachment pro-
ceedings in this century, no such subpoenas were
issued.?” The plaintiff also emphasizes that the defen-
dant’s function is simply investigative, as opposed to
the function of the House of Representatives to which
it must report, which actually decides whether to
impeach. We reject these contentions.



To the contrary, we think that, precisely because the
present case is related to the impeachment process,
the legislature is acting at the height of its powers and
the plaintiff's claim to categorical immunity is at its
nadir. Thus, we believe that alleged misconduct of a
chief executive that is sufficient to warrant an impeach-
ment inquiry should not, as the plaintiff’'s contention
suggests, present a reason for exempting him from
accountability; rather, it should have the opposite
effect. “[T]he impeachment power necessarily implies
a congressional power to inquire about presidential
wrongdoing, as well as a corresponding obligation on
the part of the president to respond to such inquiries.”
F. Bowman Il & S. Sepinuck, “ ‘High Crimes & Misde-
meanors’: Defining the Constitutional Limits on Presi-
dential Impeachment,” 72 S. Cal. L. Rev. 1517, 1539
(1999); see M. Gerhardt, “The Constitutional Limits to
Impeachment and its Alternatives,” 68 Tex. L. Rev. 1,
93 (1989) (“the [p]resident is not above the . . . law,
there is no sound reason for exempting him from
accountability, especially in the impeachment pro-
cess”); A. Cox, “Executive Privilege,” 122 Penn. L. Rev.
1383, 1435 (1974) (“[h]istory gives no affirmative sup-
port to presidential claims of privilege to withhold infor-
mation from the House of Representatives while it is
considering impeachment”).

In this regard, there are two significant differences
between our state constitution and the federal constitu-
tion. The first is that, unlike the federal constitution,
which lodges all executive power in the president,®
and, accordingly, mentions only that office, as well as
the office of the vice president, who is elected along
with the president, our state constitution refers to the
executive branch as consisting of, not only the governor
and lieutenant governor, who is elected along with the
governor, but also the secretary of the state, treasurer,
comptroller and attorney general, as well as the division
of criminal justice and a council on gubernatorial inca-
pacity. See Conn. Const., art. IV. Although, it is true,
that, under article fourth, § 5, of the Connecticut Consti-
tution® “[t]he supreme executive power of the state
shall be vested in the governor,” it cannot be said of
the governaor, as it is appropriately said of the president,
that he or she is the executive branch of the government.

The second difference from the federal constitution
for purposes of the present case is even more signifi-
cant. As we already have noted, our constitution
requires an impeached governor to step down temporar-
ily until the outcome of the impeachment trial in the
Senate. Furthermore, as we have also noted, it is the
defendant in this case that is charged with the grave
responsibility of finding the facts and making recom-
mendations regarding the impeachable misconduct, if
any, of the governor. These provisions convince us that
the defendant plays, not a subordinate or preliminary



role in the impeachment process, as the plaintiff's argu-
ments suggest, but a vitally important role. Further-
more, the defendant’s role in that process cannot be
separated from that of the House itself, as the plaintiff's
argument also suggests. It is, as we have indicated, an
integral part of the process by which the House of
Representatives decides whether to impeach.

Moreover, the plaintiff's contention that the sub-
poena violates the separation of powers because having
to testify will take the governor away from his duties as
chief executive is sufficiently answered by the Supreme
Court’s decision in Clinton v. Jones, supra, 520 U.S.
681. If the separation of powers doctrine does not give
the president categorical immunity from suit by a pri-
vate party while in office, it does not, a fortiori, do so
with respect to a legislative subpoena to the governor
by a duly authorized impeachment investigative com-
mittee. Indeed, the concern expressed in Clinton v.
Jones, supra, 691-92, namely, that the president should
not be exposed to undue and prolonged distraction
from his official duties by a private lawsuit arising out
of his prepresidential conduct, is particularly inapt in
the present context. In this respect, there is no evidence
in the record that suggests that the defendant would
unduly prolong the governor's attendance in compli-
ance with the subpoena, nor can it reasonably be main-
tained that the procedure would be overly burdensome
in a spatial sense—the plaintiff and the defendant are
located in the same building. Given our constitutional
order, and given that the impeachment process is part
and parcel of the separation of powers, designed to
check abuses of power, it is part of the governor’s
official duties to respond to demands for his testimony
by a duly authorized legislative impeachment panel.

Finally, we reject the plaintiff's contention that the
governor is categorically immune from this subpoena,
on the basis of federal court decisions that, in the plain-
tiff's view, strongly suggest that a chief executive may
not be obligated to testify regarding his official duties.
See, e.g., United States v. Nixon, supra, 418 U.S. 713;
Nixon v. Fitzgerald, supra, 457 U.S. 731; Clinton v.
Jones, supra, 520 U.S. 681. These cases do not support
the plaintiff’s claim. First, the portion of the decision
in United States v. Nixon, supra, 713, on which the
plaintiff relies involved the ability of the president to
“invoke a claim of privilege on the return of the sub-
poena,” at which time the court would rule on the claim
of privilege, balancing the claim of privilege against the
need for the information. The president’s assertion of
confidentiality in that case is in no way analogous to
the claim of categorical immunity from compliance with
the subpoena that the plaintiff argues for in the present
case. Second, Nixon v. Fitzgerald, supra, 751, held that
the president is absolutely immune from a civil suit by
a private party for his official duties or conduct at the
outer perimeter of those duties, because “diversion of



his energies by concern with private lawsuits would
raise unique risks to the effective functioning of govern-
ment.” The present case does not involve such a lawsuit.
Finally, the portion of the decision in Clinton v. Jones,
supra, 691-92, on which the plaintiff relies is the court’s
statement that it was not deciding whether a court could
compel the president to appear at a particular time and
place, and that his governmental duties would com-
mand appropriate accommodation for such testimony.
The court’s practical regard for the president’s “busy
schedule”; id., 692; is quite different from the plaintiff's
claim of categorical immunity in the present case. Thus,
those cases did not involve a claim of categorical immu-
nity from testimony in an impeachment proceeding, on
the basis of the separation of powers. Without bela-
boring the point, it suffices to say that the cases that
we have cited and discussed herein persuade us that
federal law provides no support for the proposition of
categorical immunity that the plaintiff presents.

B
Other Claims Based Upon the Separation of Powers

The plaintiff's final claim is that, even if the governor
is not categorically immune from compelled testimony
before a legislative impeachment committee, the sub-
poena issued by the defendant violates the separation
of powers doctrine under the particular circumstances
of this case because: (1) the subpoena was not issued
as an investigative tool of last resort; and (2) the defen-
dant has not provided the governor with adequate
notice of the scope of its inquiry, the standard for
impeachment or the burden of proof against which it
will measure the evidence.®® We reject these con-
tentions.

We turn first to the plaintiff’s claim that the subpoena
violates the separation of powers doctrine because the
defendant has not demonstrated that the issuance of
the subpoena was an absolute necessity. Specifically,
the plaintiff claims that, by issuing the subpoena at
an early stage of its investigation, the defendant has
“demonstrate[d] an utter lack of regard for the defer-
ence and respect due a coordinate branch of govern-
ment.” The plaintiff contends that a legislative
subpoena of a sitting governor comports with the sepa-
ration of powers doctrine, if at all, only if it complies
with the following four conditions: (1) it is issued as a
“last resort”; (2) “the most compelling demonstration
ha[s] been made that specific information [is] required”;
(3) “such information [is] absolutely indispensable to
the legislature’s work’; and (4) “all other efforts to
obtain [the] information through less disruptive means
[have] failed.” The plaintiff further contends that the
defendant not only has failed to comply with that strin-
gent standard, but rather “has pursued exactly the oppo-
site course: [it] has summoned the [g]overnor to testify
as its first public witness; it has resorted to that drastic



step at what is—according to one of [its] cochairs—
‘the earliest phases of [its] inquiry’; [and] it has done
so in the absence of any public proof of impeachable
conduct . . . [or] any showing that the information it
seeks is essential to its investigation; and it has not
demonstrated that such information is unavailable from
any other source.”

We reject the plaintiff's primary contention essen-
tially for the reasons that we already have rejected the
plaintiff's claim of categorical immunity from compli-
ance with the subpoena issued by the defendant. See
part Il A of this opinion. As we have explained, the
defendant’s ability to obtain evidence from the governor
is in furtherance of the separation of powers principle,
not in derogation of it, because the impeachment
authority of the legislature is the ultimate constitutional
check on the abuse of executive authority—a check
necessary to preserve the delicate balance of powers
that represents the core principle underlying the separa-
tion of powers doctrine. Moreover, the defendant’s
investigative, fact-finding and recommending responsi-
bilities are unusually important under our constitutional
impeachment provisions in view of the fact that, if the
House of Representatives accepts an impeachment rec-
ommendation by the defendant, the power of the execu-
tive is transferred immediately from the governor to
the lieutenant governor pending the governor’s
impeachment trial in the Senate. In light of the defen-
dant’s significant role in the impeachment process, its
need to obtain as much relevant and reliable evidence
as possible is essential if it is to discharge effectively
its duties and ultimately make an informed recommen-
dation to the House. Almost always, if not invariably,
the governor, whose conduct is the subject of the defen-
dant’s inquiry, will be an invaluable source of informa-
tion; indeed, he may be the only repository of firsthand
information regarding critical aspects of the defen-
dant’s investigation.

Given these compelling considerations, we perceive
no legitimate reason why the separation of powers pro-
vision mandates that the defendant be required to put
off any attempt to obtain the governor’s testimony until
it can demonstrate that it has exhausted all other possi-
ble avenues of investigation. On the contrary, the criti-
cal role that the defendant plays in our constitutional
impeachment scheme militates in the opposite
direction.®

We next turn to the plaintiff's claim that the subpoena
violates the separation of powers provision because
the defendant has neither provided the governor with
adequate notice of the scope of its inquiry nor articu-
lated the standard for impeachment and the relevant
burden of proof against which it will measure the evi-
dence. In this regard, the plaintiff contends that, “[a]s
a result of the [defendant’s] refusal to provide advance



notice of the matters on which he would testify, the
[g]lovernor, if compelled to appear, would be forced
essentially to guess about the subject of the [defen-
dant’s] questioning” and “would have no choice but to
review a decade’s worth of potentially relevant informa-
tion—every credit card receipt, every deposit slip, every
contract awarded by the state [and] every piece of corre-
spondence related to such contracts.” The plaintiff fur-
ther contends that “[wl]ithout articulation of the
standard of conduct and burden of proof, the time and
effort of preparing for compelled testimony ‘would seri-
ously cripple the proper and effective administration
of public affairs as entrusted to the executive branch.’ ”

We also reject these arguments for the same reasons
that we have rejected them in the context of the plain-
tiff's categorical immunity claim. As the United States
Supreme Court observed in Clinton v. Jones, supra,
520 U.S. 702-703: “[The] petitioner errs by presuming
that interactions between the [jludicial [b]ranch and
the [e]xecutive, even quite burdensome interactions,
necessarily rise to the level of constitutionally forbidden
impairment of the [e]xecutive’s ability to perform its
constitutionally mandated functions. . . . As Madison
explained, separation of powers does not mean that
the branches ‘ought to have no partial agency in, or no
controul over the acts of each other.” The fact that a
federal court’s exercise of its traditional [a]rticle Il
jurisdiction may significantly burden the time and atten-
tion of the [c]hief [e]xecutive is not sufficient to estab-
lish a violation of the [c]onstitution.” (Citations
omitted.) Similarly, although there is nothing about the
subpoena in the present case that strikes us as particu-
larly burdensome, the fact that the legislature’s exercise
of its core constitutional power to impeach may impose
certain burdens on the time and attention of the gover-
nor simply is insufficient to establish a violation of the
separation of powers.*

Moreover, the specific concerns expressed by the
plaintiff are exaggerated. At the time of oral argument
before this court in the present case, many, if not most,
of the other witnesses called by the defendant in con-
nection with its inquiry already had testified publicly,®
and the plaintiff had been provided with copies of the
documents in the defendant’s possession relevant to
the testimony of those witnesses. That testimony and
materials revealed the scope and nature of the inquiry
in considerable detail. Furthermore, we think that the
plaintiff's estimate of the time and effort required of the
governor to prepare for testimony before the defendant
simply is unrealistic. Given what the public record
already has disclosed about the scope and nature of
the defendant’s inquiry at this late stage of the proceed-
ings, we fail to see how the governor’s obligation to
respond truthfully to questions regarding his conduct
would require him to undertake the mammoth task
described by the plaintiff.



The judgment is affirmed.

! This opinion is the result of a collaborative effort by the members of the
majority, namely, Justices Borden, Norcott, Katz, Palmer and Vertefeuille.
Hence, it is issued as an opinion signed by all of those members of the court.

This appeal was argued on June 18, 2004, pursuant to an expedited briefing
and argument schedule. Following oral argument, this court rendered its
judgment on that date in the form of a truncated opinion, affirming the
judgment of the trial court, and stating that a full opinion would follow in
due course. Office of the Governor v. Select Committee of Inquiry, 269
Conn. 850, 853, 850 A.2d 181 (2004). Similarly, the two dissenting justices
filed their dissent in equally truncated form, with a similar statement that
their full opinion would follow in due course. Id., 854. Hence, we issue this
full majority opinion. Compare State v. Blasko, 202 Conn. 189, 520 A.2d 207
(1987) with State v. Blasko, 202 Conn. 541, 522 A.2d 753 (1987).

We note that, on June 21, 2004, Governor John G. Rowland publicly
announced that he would resign the office of governor of the state of
Connecticut, effective July 1, 2004, and that he has since done so. In addition,
the defendant has discontinued its investigation into the matter. As we
explain later in this opinion, however, because this opinion elaborates on
the reasons underlying our judgment rendered on June 18, 2004, and because
the case was not moot as of that date, it is appropriate to issue this opinion
notwithstanding those intervening events.

2 Following certification by the Chief Justice, the plaintiff filed this expe-
dited, public interest appeal, pursuant to General Statutes § 52-265a, from
the judgment of the trial court denying its motion to quash a subpoena and
for injunctive relief.

General Statutes § 52-265a provides: “(a) Notwithstanding the provisions
of sections 52-264 and 52-265, any party to an action who is aggrieved by
an order or decision of the Superior Court in an action which involves a
matter of substantial public interest and in which delay may work a substan-
tial injustice, may appeal under this section from the order or decision to
the Supreme Court within two weeks from the date of the issuance of the
order or decision. The appeal shall state the question of law on which it
is based.

“(b) The Chief Justice shall, within one week of receipt of the appeal,
rule whether the issue involves a substantial public interest and whether
delay may work a substantial injustice.

“(c) Upon certification by the Chief Justice that a substantial public
interest is involved and that delay may work a substantial injustice, the trial
judge shall immediately transmit a certificate of his decision, together with
a proper finding of fact, to the Chief Justice, who shall thereupon call a
special session of the Supreme Court for the purpose of an immediate
hearing upon the appeal.

“(d) The Chief Justice may make orders to expedite such appeals, includ-
ing orders specifying the manner in which the record on appeal may be
prepared.”

3 The plaintiff in the present case is the office of the governor of Connecti-
cut, and not the governor himself. The governor did not bring or join the
trial court proceedings or participate in this appeal. Nonetheless, we recog-
nize that our decision in the present case affects the governor in his official
capacity, in that, if the plaintiff were to prevail, the governor would not be
required to comply with the subpoena and, if the defendant were to prevail,
the governor would be required to comply therewith.

4 The constitution of Connecticut, article second, as amended by article
eighteen of the amendments, provides in relevant part: “The powers of
government shall be divided into three distinct departments, and each of
them confided to a separate magistracy, to wit, those which are legislative,
to one; those which are executive, to another; and those which are judicial,
to another. . . ."

’ The constitution of Connecticut, article third, § 15, provides: “The sena-
tors and representatives shall, in all cases of civil process, be privileged
from arrest, during any session of the general assembly, and for four days
before the commencement and after the termination of any session thereof.
And for any speech or debate in either house, they shall not be questioned
in any other place.”

® As we explain later in this opinion, the defendant has stated that it has
no intention to seek to compel the governor’s testimony by way of a capias
or contempt findings. Therefore, although the parties have framed the issue
in terms of whether the governor is immune from compelled testimony,
we think that the more appropriate question is whether the aovernor is



categorically immune from the legal obligation to testify.

For purposes of this case, we draw the following distinction between
compelled testimony and the legal obligation to testify. We view compelled
testimony as testimony given because a refusal to do so may be followed
by a capias, arrest and a citation for contempt, which may involve, at one
stage or another, physical restraint and imprisonment. The defendant has
eschewed any such consequences. The legal obligation to testify, by contrast,
means just that; the governor is not immune by virtue of the separation of
powers provision from complying with the subpoena by appearing and
testifying, irrespective of the fact that a refusal to do so would be followed
only by an article of impeachment or the drawing of adverse inferences, or
both. Thus, the principle that emerges from this case is that the governor
is legally obligated to comply with the subpoena even in the absence of the
traditional enforcement mechanisms therefor.

" Although the subpoena originally specified June 7, 2004, as the date for
the governor’s testimony, that date subsequently was changed to June 8,
2004, at the request of the governor due to a scheduling conflict.

8 General Statutes § 2-46 provides: “(a) The president of the Senate, the
speaker of the House of Representatives, or a chairman of the whole, or of
any committee of either house, of the General Assembly, or either of the
chairmen of the Legislative Program Review and Investigations Committee
shall have the power to compel the attendance and testimony of witnesses
by subpoena and capias issued by any of them, require the production of
any necessary books, papers or other documents and administer oaths to
witnesses in any case under their examination including any program review
or investigation, as defined in section 2-53d. Any person, summoned as a
witness by the authority of either house of the General Assembly or said
Legislative Program Review and Investigations Committee to give testimony
or to produce books, papers or other documents upon any matter under
inquiry before either house, or any committee of either house, of the General
Assembly, or a joint committee of both houses, who wilfully makes default
or, having appeared, refuses to be sworn or to answer any question pertinent
to the question under inquiry, shall be fined not more than one thousand
dollars nor less than one hundred dollars and imprisoned for not less than
one month nor more than twelve months.

“(b) Any individual who is subpoenaed to appear and testify before a
committee of the General Assembly or the Legislative Program Review
and Investigations Committee shall have the right to review a copy of the
transcript of his or her testimony and a reasonable amount of time to
question its accuracy prior to the public release of said transcript or its
permanent filing.”

% Section 2-46 provides for a capias, and for fines and imprisonment in
the event of specified failures to comply with a subpoena issued pursuant
to it. See footnote 8 of this opinion for the text of § 2-46.

¥ n its supplemental brief filed with this court, the plaintiff contends that
we should not reach the defendant’s jurisdictional claims because they have
not been preserved properly for appeal. This claim of waiver lacks merit.
As we consistently have stated, the subject matter jurisdiction of a court
addresses the fundamental competency of that court to operate as adjudica-
tor, and such claims therefore may be made by any party at any time, or may
be raised by the court sua sponte. ABC, LLC v. State Ethics Commission, 264
Conn. 812, 822-23, 826 A.2d 1077 (2003).

1 The constitution of Connecticut, article ninth, § 1, provides: “The house
of representatives shall have the sole power of impeaching.”

The constitution of Connecticut, article ninth, § 2, provides: “All impeach-
ments shall be tried by the senate. When sitting for that purpose, they
shall be on oath or affirmation. No person shall be convicted without the
concurrence of at least two-thirds of the members present. When the gover-
nor is impeached, the chief justice shall preside.”

The constitution of Connecticut, article ninth, § 3, provides in relevant
part: “The governor, and all other executive and judicial officers, shall be
liable to impeachment; but judgments in such cases shall not extend further
than to removal from office, and disqualification to hold any office of honor,
trust or profit under the state. . . .”

2%In 1689, the English Bill of Rights declared in unequivocal language:
That the Freedom of Speech, and Debates or Proceedings in Parliament,
ought not to be impeached or questioned in any Court or Place out of
Parliament.” (Internal quotation marks omitted.) Tenney v. Brandhove, 341
U.S. 367, 372, 71 S. Ct. 783, 95 L. Ed. 1019 (1951), quoting 1 Wm. & Mary,
Sess. 2, c. Il. Prior to the adoption of the federal constitution, Maryland,



Massachusetts and New Hampshire, had already adopted a similar privilege
within their own state constitutions. Tenney v. Brandhove, supra, 373-74.

B The defendant also relies on the decision of the Superior Court in Ellef
v. Select Committee of Inquiry, Superior Court, judicial district of Hartford,
Docket Nos. 04-0832432, 04-0832411, 04-0832524 (April 8, 2004) (36 Conn.
L. Rptr. 841). That case involved a challenge to subpoenas issued to private
parties, and did not involve the separation of powers doctrine. Thus, neither
its factual context nor its reasoning informs our resolution of the present
case.

“We already have decided, in part | A of this opinion, that the case is
not moot.

5 General Statutes § 2-1c provides: “Either house of the General Assembly
may determine by majority vote that a person is guilty of contempt of
the General Assembly, after a hearing before an appropriate committee
appointed by the presiding officer at which the person shall be entitled to
give evidence and be represented by counsel. Said house may refer such
matter to the Chief State’s Attorney. Contempt of the General Assembly
shall be punishable by a fine of not more than one hundred dollars or
imprisonment for not more than six months or both.”

16 See footnote 8 of this opinion for the text of § 2-46 (a).

7 General Statutes § 2-48 provides: “Whenever a witness summoned fails
to testify and the fact is reported to either house, the president of the Senate
or the speaker of the House, as the case may be, shall certify to the fact
under the seal of the state to the state’s attorney for the judicial district of
Hartford, who shall prosecute therefor.”

8 We note our agreement with the plaintiff that, under the peculiar circum-
stances of the present case, it would be unseemly and inappropriate to
require that the governor resist the subpoena, thereby risking a finding of
contempt, merely in order to trigger the procedural mechanism to vindicate
the plaintiff’s constitutional claim on appeal. By the same token, it would
be undesirable to place the defendant in the awkward position of having
to commence contempt proceedings against the head of a coordinate branch
of government. See United States v. Nixon, 418 U.S. 683, 691-92, 94 S. Ct.
3090, 41 L. Ed. 2d 1039 (1974) (concluding that trial court’s denial of presi-
dent’s motion to quash subpoena constituted final judgment for purpose of
appellate review, despite president not having been found in contempt of
subpoena and traditional rule that finding of contempt was prerequisite for
appellate jurisdiction, because to require president to disobey court order
to trigger procedural mechanism for review would be unseemly and to force
federal judge to find president in contempt would be inappropriate). Further,
to require a finding of contempt against the governor would itself raise
serious separation of powers guestions, namely, whether the legislature has
the authority to request that a court hold a sitting governor in contempt.

¥ Contrary to the implicit suggestion of the Chief Justice in his dissent,
we are not deciding whether the failure to comply can be the basis of an
article of impeachment. That would indeed be a nonjusticiable, political
question. We are only deciding whether the governor is categorically immune
from compliance with the subpoena.

% In this connection, we reject the suggestion in the Chief Justice's dis-
senting opinion that it is not clear “why . . . a question that . . . would
be nonjusticiable if raised after impeachment proceedings have commenced
is justiciable if raised beforehand.” (Emphasis in original.) It is the threat
of impeachment for failure to comply with the subpoena that rescues the
plaintiff's claims from being moot, because of the collateral consequences
doctrine. Simply because the court would not be justified in substantively
reviewing an article of impeachment based on such a failure to comply does
not mean, as the Chief Justice suggests, that we also must deprive both the
plaintiff and, indirectly, the people who elected the governor, from mounting
a colorable constitutional challenge that is rendered viable because of the
threat of such an article. The Chief Justice’s analysis would effectuate such
a deprivation. The balance we have struck gives due consideration to both
the political process and the colorable constitutional claims of the plaintiff.

2 Indeed, as we mentioned in the discussion in part | B 3 a of this opinion
regarding ripeness, if the governor were required to wait until an article of
impeachment was issued against him, and the governor challenged that
issuance in court, then the court would be required to evaluate a discretion-
ary function of the House, namely, the substantive grounds on which the
article of impeachment was based. Such a scenario undoubtedly would pose
issues of nonjusticiability.

2 Justice Zarella, in his dissenting opinion, concludes that judicial consid-



eration of the plaintiff's claims is barred by the political question doctrine.
Suffice it to say, however, that our disagreement with Justice Zarella is
based on the fact that the primarily federal authorities upon which he relies
do not take into account the holding in Kinsella v. Jaekle, supra, 192 Conn.
721, recognizing the nature of impeachment as political, but permitting,
under our state constitution, judicial intervention in limited circumstances.
Furthermore, those federal authorities do not contemplate the unique situa-
tion presented by our state constitution, namely, that the governor shall
cease to perform his duties once the articles of impeachment are presented
by the House. Thus, in contrast to those federal authorities, the complete
bar that would be effected by the political question doctrine would be
inconsistent with our state constitutional scheme governing the impeach-
ment process, which strikes a balance between the need for judicial review
and respect for the political process.

% We disagree with the suggestion in the dissenting opinion of Justice
Zarella that the political pressure to testify would be sufficient to elicit the
requisite testimony from a governor, without the need for a subpoena or
judicial intervention validating the subpoena. Although that may or may not
be true in some instances, it clearly was not in the present case, as the
historical record indicates. See footnote 1 of this opinion.

% We disagree, therefore, with Justice Zarella’s contention in his dissenting
opinion, which is based entirely on nonimpeachment authorities, that,
because courts traditionally have balanced “the legislature’s need for the
information against the intrusion on the executive branch that compliance
with the subpoena will occasion,” the court therefore would become entan-
gled with the impeachment process without discoverable judicial standards.
As we explain in this opinion, the basis for the legislature’s need for the
governor’s testimony is clear, the legislative authority in the impeachment
process is at its height, while the plaintiff's claims of immunity are at their
nadir, and the judiciary, by declining to engage in such a balancing process,
is in no way becoming so entangled.

% President Polk, obviously recognizing the delicate nature of certain
executive information, also remarked that the House would be obliged to
“adopt all wise precautions to prevent the exposure of all such matters the
publication of which might injuriously affect the public interest, except so
far as this might be necessary to accomplish great ends of public interest.”
4 J. Richardson, supra, pp. 434-35.

% For instance, the plaintiff refers to a 1999 letter from former Attorney
General Janet Reno to President Clinton, and a 1971 letter from then Assis-
tant Attorney General William H. Rehnquist to certain White House staff
stating, for all intents and purposes, that the president and his immediate
advisors are immune from testimonial compulsion. The plaintiff also refers
to refusals by President Jackson, President James Buchanan, and President
Grant to provide certain information in response to legislative requests.
Finally, the plaintiff points out that, in 1953, the House Committee on Un-
American Activities commanded President Harry S. Truman to testify before
it. President Truman refused to comply and stated, in a subsequent radio
address, “[a] Congressional committee may not compel the attendance of
the President of the United States, while he is in office, to inquire into
matters pertaining to the performance of his official duties.”

In a different vein, the plaintiff also argues that on the rare occasions
that presidents have testified before Congress, they have done so voluntarily,
and that the legislature, even in situations in which presidential testimony
would have been useful, often has declined to seek the testimony of certain
presidents. We fail to see, however, how the voluntary testimony of any
executive, or any legislative declinations on the subject, shed any light on
this issue. The guestion is not whether chief executives have testified in
the past, or whether the legislature has been persistent in seeking that
testimony, but whether the legislature, in the context of its constitutional
power of impeachment, may obligate the chief executive to testify.

7 These three proceedings took place in Oklahoma in 1994, in Arizona in
1988, and in Alaska in 1985.

# Article two, § 1, of the constitution of the United States provides in
relevant part: “The executive Power shall be vested in a President of the
United States of America. He shall hold his Office during the Term of four
Years, and, together with the Vice President, chosen for the same Term, be
elected, as follows . . . .”

% Article fourth, § 5, of the constitution of Connecticut provides: “The
supreme executive power of the state shall be vested in the governor. No
person who is not an elector of the state, and who has not arrived at the



age of thirty years, shall be eligible.”

% We note that the defendant does not cast this claim in terms of a due
process violation; compare Kinsellav. Jaekle, supra, 192 Conn. 728 (“plaintiff
claims that article ninth of the Connecticut constitution violates both the
fourteenth amendment to the United States constitution and article first,
888, 9, and 10 of the Connecticut constitution by its failure to establish
standards for impeachable conduct and by its lack of due process guaran-
tees”); and confirmed in oral argument before this court that its claim is
based solely on the separation of powers doctrine.

% Contrary to the plaintiff's assertion, United States v. Nixon, supra, 418
U.S. 702, does not support the balancing test that the plaintiff asserts must be
performed before a governor may be called to testify before an impeachment
panel. The plaintiff claims that, in Nixon, the United States Supreme Court
“conclud[ed] that the [s]pecial [p]rosecutor seeking production of docu-
ments from the [p]resident had ‘made a sufficient showing to justify’ [the
subpoena] in part because ‘[t]he subpoenaed materials [were] not available
from any other source.”” Although it is true that the Supreme Court came
to that conclusion in Nixon, the plaintiff quotes that passage in isolation
and ignores the legal and procedural underpinnings of the [c]ourt’s ruling.
In affirming the [D]istrict [C]ourt’s order requiring President Nixon to comply
with the subpoena duces tecum, the Supreme Court concluded that “the
[s]pecial [p]rosecutor ha[d] made a sufficient showing to justify a subpoena
for production before trial.” (Emphasis in original.) United States v. Nixon,
supra, 702. Contrary to the plaintiff's assertion, the “showing” referred to
by the court was not rooted in separation of powers concerns at all, but,
rather, was based on the requirements of rule 17 (c) of the Federal Rules
of Criminal Procedure pertaining to requests for pretrial production of docu-
ments generally.

* Of course, if, for example, the defendant were to require the governor
to appear before it for a patently unreasonable length of time or to answer
questions of an utterly offensive and irrelevant nature, the governor might
have a cognizable separation of powers or due process claim. There is
nothing in the record, however, to indicate any likelihood of such an eventu-
ality, and the plaintiff has not suggested otherwise.

% As we have noted, certain potential witnesses have invoked their fifth
amendment privilege against self-incrimination and, therefore, did not pro-
vide testimony. The identity of those witnesses also is a matter of record.




