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Opinion

SULLIVAN, C. J. The plaintiffs1 filed a bill of discovery
against the defendant, Farm Family Casualty Insurance
Company, seeking the production of certain materials
covered by the attorney-client privilege that were con-
tained in the defendant’s files pertaining to the plaintiffs’
insurance claim. After a hearing and an in camera
review of the privileged materials, the trial court ren-
dered judgment granting the bill of discovery. The
defendant appealed from the judgment to the Appellate
Court and, upon a joint motion by the plaintiffs and
the defendant, we transferred the appeal to this court
pursuant to General Statutes § 51-199 (c) and Practice
Book § 65-2. We conclude that the trial court improperly
granted the bill of discovery. Accordingly, we reverse
the judgment of the trial court and remand the case
with direction to render judgment denying the bill of dis-
covery.

The record reveals the following relevant facts and
procedural history. Darcie C. Hutchinson (decedent),
the plaintiffs’ twenty-one year old daughter, was killed
on September 13, 1996, when a pickup truck driven by
Robert A. Milefski, who was driving while under the
influence of alcohol, collided with her car. Milefski had
automobile liability insurance with a policy limit of
$50,000. The decedent was an insured under an insur-
ance policy issued by the defendant to the plaintiffs that
provided for uninsured or underinsured motor vehicle
coverage with a policy limit of $250,000 per person. In
September and October, 1996, the plaintiffs and their
attorney had a number of meetings and telephone con-
versations with the defendant’s district claims manager,
Marlin J. Cook, concerning the defendant’s obligations
under the policy. The plaintiffs allege that Cook stated
that the defendant would pay the policy limit of the
underinsured motorist policy as soon as Milefski’s
insurer paid his policy limit of $50,000, and that the
defendant would deduct only that $50,000 from its pay-
ment to the plaintiffs.

On October 21, 1996, the plaintiffs brought a wrongful
death action against Milefski. The plaintiffs allege that,
in reliance on Cook’s representations that the defendant
would not deduct from its payment to them the value
of any assets recovered from Milefski, they rejected an
offer by Milefski’s insurer to pay the policy limit in
exchange for a release of all claims against Milefski
and, instead, sought to recover his personal assets. Ulti-
mately, the parties settled the suit for the policy limit
of $50,000 and assets in the form of real property.2 The
plaintiffs allege that Cook consented to the settlement
and stated again at that time that the defendant would
pay the underinsured policy limit less only the $50,000
from Milefski’s insurer.

After the defendant failed to make payment, the plain-



tiffs brought an action in the Superior Court alleging
breach of contract, bad faith, violations of the Connecti-
cut Unfair Trade Practices Act, General Statutes § 42-
110a et seq., violations of the Connecticut Unfair Insur-
ance Practices Act, General Statutes § 38a-815 et seq.,
reckless and wilful misconduct and fraud. Thereafter,
the action was removed to the United States District
Court for the District of Connecticut. On motion of the
defendant and over the objection of the plaintiffs, the
District Court granted the defendant’s motion to compel
arbitration of all claims raised in the action and dis-
missed the action.

Throughout the legal proceedings against the defen-
dant, the plaintiffs sought discovery of the defendant’s
claims file relating to this matter. The defendant pro-
duced a redacted copy of the file, but refused to produce
materials that it claimed were covered by the attorney-
client privilege. The plaintiffs then brought this action
for a bill of discovery seeking disclosure of the privi-
leged materials. The trial court held a hearing on the
matter on April 14 and May 19, 2003, at which the parties
made arguments but presented no evidence. The plain-
tiffs argued that relevant privileged materials are dis-
coverable in an action in which an insured alleges bad
faith against its insurer. The defendant countered that
the central issue in the plaintiffs’ claim of bad faith was
whether Cook had made the representations alleged by
the plaintiffs, which ultimately was a credibility issue
and had nothing to do with the defendant’s communica-
tions with its attorneys. It further argued that the privi-
leged materials did not fall into any of the established
exceptions to the attorney-client privilege. After con-
ducting an in camera review of the claims file, the court
determined that the privileged communications were
‘‘relevant in this bad faith action.’’ Accordingly, it con-
cluded that ‘‘the [plaintiffs’] allegations of bad faith
entitle them to have produced [the] defendant’s entire
claims file including communications between [the]
defendant and its attorneys’’ and granted the bill of
discovery. This appeal followed.

On appeal, the defendant claims that the trial court’s
determination that the materials were relevant to the
plaintiffs’ claim of bad faith did not justify disclosure
because the materials were subject to the attorney-
client privilege and did not fall into any recognized
exception to that privilege. The plaintiffs counter that
the allegation of a claim of bad faith against an insurer
for failure to pay a claim by its very nature requires
the disclosure of privileged materials. Accordingly, they
argue, the court did not abuse its discretion by ordering
disclosure of the materials after it had determined, fol-
lowing an in camera review, that the privileged materi-
als related to the alleged bad faith conduct. We conclude
that the trial court improperly determined that the alle-
gation of bad faith entitled the plaintiffs to an in camera
review of the privileged materials and that its finding



of relevance justified disclosure of the materials.

We begin by addressing the standard of review. Ordi-
narily, ‘‘[t]o sustain [a bill of discovery], the petitioner
must demonstrate that what he seeks to discover is
material and necessary for proof of, or is needed to aid
in proof of or in defense of, another action already
brought or about to be brought.’’ Berger v. Cuomo, 230
Conn. 1, 6, 644 A.2d 333 (1994). The trial court’s ruling
on the bill is subject to review for abuse of discretion.
See id., 7. Whether the trial court properly concluded
that there is an exception to the attorney-client privilege
when an insured has made an allegation of bad faith
against an insurer, however, and, if so, whether it prop-
erly delineated the scope and contours of such an
exception, are questions of law. See Olson v. Accessory

Controls & Equipment Corp., 254 Conn. 145, 168–69,
757 A.2d 14 (2000) (whether court should recognize
civil fraud exception to attorney-client privilege and
limitations on exception are questions of law). Accord-
ingly, our review of these issues is plenary.

In Metropolitan Life Ins. Co. v. Aetna Casualty &

Surety Co., 249 Conn. 36, 52, 730 A.2d 51 (1999), this
court recognized that the attorney-client privilege ‘‘was
created to encourage full and frank communication
between attorneys and their clients and thereby pro-
mote broader public interests in the observation of law
and administration of justice. . . . Exceptions to the
attorney-client privilege should be made only when the
reason for disclosure outweighs the potential chilling
of essential communications. It is obvious that profes-
sional assistance would be of little or no avail to the
client, unless his legal adviser were put in possession
of all the facts relating to the subject matter of inquiry
or litigation, which, in the indulgence of the fullest
confidence, the client could communicate. And it is
equally obvious that there would be an end to all confi-
dence between the client and [the] attorney, if the latter
was at liberty or compellable to disclose the facts of
which he had thus obtained possession . . . .’’ (Cita-
tion omitted; internal quotation marks omitted.)

We also recognized in Metropolitan Life Ins. Co. that
the attorney-client privilege implicitly is waived when
the holder of the privilege has placed the privileged
communications in issue. Id., 52–53. ‘‘[B]ecause of the
important public policy considerations that necessi-
tated the creation of the attorney-client privilege [how-
ever], the ‘at issue,’ or implied waiver, exception is
invoked only when the contents of the legal advice is
integral to the outcome of the legal claims of the action.
. . . Such is the case when a party specifically pleads
reliance on an attorney’s advice as an element of a
claim or defense, voluntarily testifies regarding portions
of the attorney-client communication, or specifically
places at issue, in some other manner, the attorney-
client relationship. In those instances the party has



waived the right to confidentiality by placing the con-
tent of the attorney’s advice directly at issue because
the issue cannot be determined without an examination
of that advice.’’ (Citation omitted.) Id.

In addition to the ‘‘at issue’’ exception to the attorney-
client privilege, this court has recognized a crime-fraud
exception to the privilege that extends to civil fraud.
See Olson v. Accessory Controls & Equipment Corp.,
supra, 254 Conn. 169. Under the civil fraud exception,
the party seeking disclosure of privileged materials
must establish both that there is probable cause to
believe that the client intended to perpetrate a fraud; id.,
174; and that ‘‘the communications sought in discovery
were made in furtherance of the fraud.’’ Id., 175–76.
The reason for the civil fraud exception is not that
disclosure of privileged materials is necessary for the
resolution of such claims; it is that the justification for
the attorney-client privilege simply does not apply in
cases in which a communication was made for an illegal
purpose. See id., 170–71 (‘‘[w]hile there is a societal
interest in enabling clients to obtain complete and accu-
rate legal advice . . . there is no such interest when the
client consults the attorney to further the commission of
a crime or fraud’’ [internal quotation marks omitted]);
id., 176 (‘‘[m]ere relevance is insufficient [to establish
the civil fraud exception]; there must be a showing that
the communications at issue were made with an intent
to further an unlawful act’’ [internal quotation marks
omitted]); see also Blumenthal v. Kimber Mfg., Inc.,
265 Conn. 1, 20, 826 A.2d 1088 (2003) (same); id., 20–21
(communication made without intent to break law and
for purpose of obtaining sound legal advice does not fall
within crime-fraud exception). Indeed, as we expressly
stated in Metropolitan Life Ins. Co., when the attorney-
client privilege has not been waived, ‘‘the opposing

party cannot destroy the . . . privilege by merely

claiming a need for the documents. It would be incon-
sistent with the nature and purpose of the [attorney-
client] privilege to make an exception to the privilege
based only on the unavailability of information from
other sources.’’ (Emphasis added; internal quotation
marks omitted.) Metropolitan Life Ins. Co. v. Aetna

Casualty & Surety Co., supra, 249 Conn. 56–57, quoting
Admiral Ins. Co. v. United States District Court for

the District of Arizona, 881 F.2d 1486, 1494 and n.7
(9th Cir. 1989);3 see also Metropolitan Life Ins. Co. v.
Aetna Casualty & Surety Co., supra, 56 n.22 (Practice
Book § 13-3, providing that certain documents prepared
for litigation are discoverable if moving party shows
substantial need, encompasses only documents cov-
ered by work product doctrine, not those protected by
attorney-client privilege).

The defendant contends that the trial court improp-
erly ordered disclosure of the privileged materials
because it has not placed the materials ‘‘at issue’’ and
the plaintiffs have not alleged civil fraud. A number of



courts have concluded, however, that the civil fraud
exception should be extended to claims of bad faith
against insurers. See State v. Recht, 213 W. Va. 457,
478, 583 S.E.2d 80 (2003) (Davis, J., concurring) (citing
cases); see also State Farm Fire & Casualty Co. v.
Superior Court, 54 Cal. App. 4th 625, 62 Cal. Rptr. 2d
834 (1997) (applying crime-fraud exception to claim of
bad faith where insureds established prima facie case
that insurer and its agents had deceived insureds about
scope of coverage, forged signatures on insurance appli-
cation and destroyed and manufactured evidence and
that attorneys had participated in cover-up); but see
State ex rel. United States Fidelity & Guaranty Co. v.
Montana Second Judicial District Court, 240 Mont. 5,
14, 783 P.2d 911 (1989) (civil fraud exception does not
apply to statutory bad faith action because legislature
did not evince intent to abolish privilege). We conclude
that, just as there is no justification for the attorney-
client privilege when a communication was made for
the purpose of committing fraud, there is no justifica-
tion for the privilege when a communication was made
for the purpose of evading a legal or contractual obliga-
tion to an insured without reasonable justification.4 We
also conclude that, in order to protect the confidential-
ity of good faith communications between the insurer
and its attorneys, the same threshold evidentiary
requirements for obtaining an in camera review by the
trial court when civil fraud has been alleged should
apply when bad faith has been alleged. See United

States v. Zolin, 491 U.S. 554, 109 S. Ct. 2619, 105 L. Ed.
2d 469 (1989) (court must require showing of factual
basis adequate to support good faith belief by reason-
able person that in camera review will reveal evidence
that crime-fraud exception applies); id., 571 (‘‘blanket
rule allowing in camera review as a tool for determining
the applicability of the crime-fraud exception . . .
would place the policy of protecting open and legitimate
disclosure between attorneys and clients at undue
risk’’); Olson v. Accessory Controls & Equipment Corp.,
supra, 254 Conn. 183–84 (plaintiff limited to using non-
privileged materials to establish probable cause that
defendant committed civil fraud thereby entitling plain-
tiff to in camera review); id., 182 (providing for in cam-
era review in all cases where crime-fraud exception is
alleged is ‘‘ill-advised due to the fact that [t]oo much
judicial inquiry into the claim of privilege would force
disclosure of the thing the privilege was meant to pro-
tect’’ [internal quotation marks omitted]). Accordingly,
we conclude that an insured who makes an allegation
of bad faith against his insurer is entitled to an in camera
review of privileged materials when the insured has
established, on the basis of nonprivileged materials,
probable cause to believe that (1) the insurer acted in
bad faith and (2) the insurer sought the advice of its
attorneys in order to conceal or facilitate its bad
faith conduct.



The plaintiffs argue, however, that the need for disclo-
sure of privileged materials in cases in which an insured
has made an allegation of bad faith is sufficient, in and
of itself, to justify the disclosure of relevant privileged
materials without any additional threshold evidentiary
requirement. See Brown v. Superior Court, 137 Ariz.
327, 336, 670 P.2d 725 (1983) (in action alleging bad
faith, insured’s ‘‘need for the information in the [claims]
file is not only substantial, but overwhelming’’). We are
not persuaded. First, the ‘‘information’’ referred to by
the court in Brown did not consist of privileged commu-
nications, but of materials prepared in anticipation of
litigation, to which the ‘‘substantial need’’ standard
applies.5 See id., 332 (insurer objected to production of
files containing ‘‘ ‘material prepared in anticipation of
litigation’ ’’); see also Metropolitan Life Ins. Co. v.
Aetna Casualty & Surety Co., supra, 249 Conn. 56 n.22.
As we have indicated, this court has consistently held
that a party’s need—even if compelling—cannot
destroy the attorney-client privilege. See id., 56–57.
Moreover, we see little, if any, practical application for
a need-based bad faith exception. When an insured has
alleged that the insurer has engaged in bad faith conduct
in its handling of a claim, e.g., that it improperly delayed
payment, the insurer may either simply deny that the
conduct was in bad faith, without alleging any facts in
support of its conduct, in which case it takes the risk
that the fact finder will find that it had no reasonable
basis to act as it did, or it may raise some form of a
‘‘routine handling’’ defense, in which case the ‘‘at issue’’
exception would apply. See, e.g., Tackett v. State Farm

Fire & Casualty Ins. Co., 653 A.2d 254, 259–60 (Del.
1995) (insurer implicitly waived attorney-client privi-
lege by raising ‘‘ ‘routine handling’ ’’ defense to claim
of bad faith). In other words, in a typical claim of bad
faith, disclosure of privileged materials is necessary
for the resolution of the claim precisely because the
materials have been placed ‘‘at issue’’ by the insurer,
in which case the privilege is waived.

Indeed, the facts of this case illustrate the lack of
practical application for a need-based exception. The
plaintiffs’ claim of bad faith requires the resolution of
two threshold issues: (1) whether, as a matter of general
insurance law, the defendant is contractually entitled
to reduce its payments to the plaintiffs by the amount
that the plaintiffs recovered from Milefski personally;6

and (2) if so, whether the defendant is estopped from
invoking that contractual right because it promised,
through Cook, that it would not do so in order to induce
the plaintiffs to seek the recovery. On the first issue,
the defendant’s attorneys currently take the position,
not unreasonable on its face under existing insurance
law, that the defendant is entitled under that law and
the terms of the policy to make the reduction.7 If the
arbitrators were either to agree with that position or
to determine that the position, although incorrect, was



not an entirely unreasonable one, then they could not
reasonably find that the defendant had taken the posi-
tion in bad faith. See Deese v. State Farm Mutual Auto-

mobile Ins. Co., 168 Ariz. 337, 340, 813 P.2d 318 (1991)
(breach of contract is prerequisite for claim of bad faith
and bad faith arises only when insurer acts without
reasonable basis). It would then be irrelevant whether
the defendant’s attorney, or a different attorney, pre-
viously had taken a different position.8 If, on the other
hand, the arbitrators were to determine that no reason-
able person could take that position, they reasonably
could infer that the defendant had failed to take reason-
able steps to determine the scope of its duties under
the policy and, therefore, that the defendant had acted
in bad faith. In the event that the defendant claimed
reliance on the advice of counsel as a defense, however,
the privileged materials would be subject to disclosure
under the ‘‘at issue’’ exception.

On the estoppel issue, the defendant does not deny
that it would have been grossly improper to promise
the plaintiffs that it would not reduce its payments by
more than the $50,000 recovered from the tortfeasor’s
insurer and then, after intentionally inducing them to
expend time and effort in an attempt to recover dam-
ages from the tortfeasor personally, to renege on that
promise. The defendant simply denies that Cook made
any such promise or had any such intention. Once the
arbitrators have made a determination on that factual
issue, they will be fully capable of resolving the question
of whether the defendant’s conduct was sufficiently
egregious to constitute bad faith without having access
to the privileged materials.9 Thus, the arbitrators can
resolve all of the issues before them on the basis of
existing law governing uninsured motorist and promis-
sory estoppel claims without knowing what communi-
cations took place between the defendant and its
attorneys.

The plaintiffs also argue that, because an insurer
owes a fiduciary duty to its insured, ‘‘the insurer may
not use the attorney-client . . . privilege as a shield to
prevent disclosure which is relevant to the insured’s
bad faith action.’’ Zurich Ins. Co. v. State Farm Mutual

Automobile Ins. Co., 137 App. Div. 2d 401, 402, 524
N.Y.S.2d 402 (1988). We are not persuaded that the
defendant in the present case had a fiduciary duty to
the plaintiffs. Zurich Ins. Co. involved an allegation of
a bad faith refusal by a liability insurer to settle a claim
by a third party against its insured.10 Id., 401. When a
liability insurer undertakes to defend its insured, it ‘‘has
a continuing duty to use the degree of care and diligence
a person would exercise in the management of his or
her own business . . . .’’ Liberty Mutual Fire Ins. Co.

v. Kaufman, 885 So. 2d 905, 908 (Fla. App. 2004). ‘‘To
this end, when an insurer accepts the defense obliga-
tions of its insured, certain interests of the insured and
the insurer essentially merge. Such common interests



bar, among other things, the attorney-client privilege
from attaching to communications among the attorney,
the insurer, and the insured.’’ Id.

When the relationship between the insured and the
insurer is adversarial at the inception of a claim, how-
ever, there is no such fiduciary relationship and the
attorney-client privilege protects the insurer from dis-
closure of privileged materials created after the claim
was made. Id., citing Kujawa v. Manhattan National

Life Ins. Co., 541 So. 2d 1168 (Fla. 1989). In Kujawa,
the insurer issued a life insurance policy on John
Kujawa that named the petitioner as a beneficiary.
Kujawa v. Manhattan National Life Ins. Co., supra,
1169. After Kujawa was killed, the insurer initially
declined to pay the petitioner under the policy, and she
brought a claim of bad faith. The trial court ordered
disclosure of the insurer’s entire claims file, including
privileged documents. On appeal, the Florida District
Court of Appeal concluded that there was no fiduciary
relationship between the parties justifying the abroga-
tion of the privilege. On appeal to the Florida Supreme
Court, the court agreed with the District Court of Appeal
that the relationship between the parties was adversar-
ial, not fiduciary, and that the statutory bad faith cause
of action did not abrogate the privilege. Id.

We conclude that, in the present case, as in Kujawa,
the relationship between the plaintiffs and the defen-
dant was adversarial at the time that the claim was
made. The defendant did not undertake any actions on
behalf of the plaintiffs and they had no interests in
common.11 Accordingly, the principle that the attorney-
client privilege does not bar disclosure by a fiduciary
to its principal of privileged materials relating to their
common interests has no application here.

Having concluded that the trial court applied an
improper standard, it remains for us to determine
whether the plaintiffs have established, on the basis of
nonprivileged materials, that there is probable cause to
believe that (1) the defendant has acted in bad faith
and (2) the defendant sought the advice of its attorneys
in order to conceal or facilitate its bad faith conduct.
We recognize that the trial court did not conduct an
evidentiary hearing and made no findings on these
issues. Ordinarily, therefore, the record would not be
adequate for review. See Gordon v. H.N.S. Management

Co., 272 Conn. 81, 101, 861 A.2d 1160 (2004). A careful
review of the entire record reveals, however, that the
plaintiffs have not even alleged that the defendant gave
information to or sought the advice of its attorneys for
the purpose of concealing or facilitating its alleged bad
faith conduct. Cf. In re Grand Jury Proceedings, 102
F.3d 748, 751–52 (4th Cir. 1996) (crime-fraud exception
applied when party seeking disclosure established
prima facie case that client gave false information to
attorneys who unknowingly furthered client’s purpose



of covering up illegal transaction); In re Grand Jury

Subpoena Duces Tecum, 731 F.2d 1032, 1041 (2d Cir.
1984) (crime-fraud exception applied when party seek-
ing disclosure established prima facie case that client’s
communications with attorney were for purpose of
fraudulently conveying property to hinder collection of
debt and of concealing fraudulent conveyance). Indeed,
nothing in the record suggests that the defendant had
any purpose in communicating with its attorneys except
to obtain complete and accurate legal advice. The plain-
tiffs allege only that the defendant sought the good faith
legal advice of its attorneys and then failed to follow
it.12 Even if we assume the truth of that allegation, that
would not bring the communications within the bad
faith exception. See Olson v. Accessory Controls &

Equipment Corp., supra, 254 Conn. 171 (recognizing
‘‘societal interest in enabling clients to obtain complete
and accurate legal advice’’ [internal quotation marks
omitted]); id., 175, quoting State ex rel. North Pacific

Lumber Co. v. Unis, 282 Or. 457, 464, 579 P.2d 1291
(1978) (‘‘[g]ood-faith consultations with attorneys by
clients who are uncertain about the legal implications
of a proposed course of action are entitled to the protec-
tion of the privilege, even if that action should later
be held improper’’ [internal quotation marks omitted]).
Although the defendant’s refusal to follow its attorneys’
advice might be relevant for purposes of establishing
its state of mind in handling the plaintiffs’ claim, we
have concluded that the relevance of privileged commu-
nications, in and of itself, does not justify abrogating
the attorney-client privilege.13 Accordingly, we conclude
that the trial court improperly determined that the plain-
tiffs were entitled to an in camera review of the privi-
leged materials. A fortiori, the court improperly
determined that the plaintiffs were entitled to disclo-
sure of the materials.

The judgment is reversed and the case is remanded
with direction to render judgment denying the action
for a bill of discovery.

In this opinion BORDEN and KATZ, Js., concurred.
1 The plaintiffs are Marie J. Hutchinson, individually and as administratrix

of the estate of Darcie C. Hutchinson, and Carl Hutchinson.
2 The plaintiffs represented to the trial court that this property ultimately

was sold and that the net proceeds were approximately $117,000.
3 The court in Admiral Ins. Co. stated that ‘‘[t]he attorney-client privilege,

like all other evidentiary privileges, may obstruct a party’s access to the
truth. Although it may be inequitable that information contained in privileged
materials is available to only one side in a dispute, a determination that
communications or materials are privileged is simply a choice to protect
the communication and relationship against claims of competing interests.
Any inequity in terms of access to information is the price the system pays
to maintain the integrity of the privilege. An unavailability exception is,

therefore, inconsistent with the nature and purpose of the privilege.
‘‘This conclusion is bolstered by the effect such an exception would

necessarily have on the attorney-client privilege. An unavailability exception
to the privilege would force counsel to warn their clients against communi-
cating sensitive information for fear of subsequent forced disclosure. . . .
[I]n terms of access to information, the operation of the attorney-client
privilege puts the adversary in no worse position than if the communications
had never taken place.’’ (Emphasis added; internal quotation marks omitted.)



Admiral Ins. Co. v. United States District Court for the District of Arizona,

supra, 881 F.2d 1494.
4 In Buckman v. People Express, Inc., 205 Conn. 166, 171, 530 A.2d 596

(1987), this court stated that ‘‘[b]ad faith is defined as the opposite of good
faith, generally implying a design to mislead or to deceive another, or a
neglect or refusal to fulfill some duty or some contractual obligation not
prompted by an honest mistake as to one’s rights or duties . . . . [B]ad
faith is not simply bad judgment or negligence, but rather it implies the
conscious doing of a wrong because of dishonest purpose or moral obliquity
. . . . [I]t contemplates a state of mind affirmatively operating with furtive
design or ill will.’’ (Internal quotation marks omitted.)

5 The dissent points out that the court in Brown also considered the
discoverability of ‘‘the mental impressions of the insurer’s attorneys, which
are usually absolutely privileged from disclosure.’’ See Brown v. Superior

Court, supra, 137 Ariz. 337 (‘‘some courts have held that without exception
[the mental impressions and legal theories of counsel are] immune from
discovery’’); see also Practice Book § 13-3 (judicial authority shall not order
disclosure of mental impressions, conclusions, opinions, or legal theories
of attorney). The court in Brown did not apply the ‘‘substantial need’’ stan-
dard to the materials; rather, it concluded that the materials must be dis-
closed because they had been placed ‘‘directly at issue.’’ Brown v. Superior

Court, supra, 337. We recognize that the court in Brown did not clearly
distinguish between the concepts of need and of waiver in this context, and
that the opinion could be read as suggesting that privileged materials are
always ‘‘at issue’’ in claims alleging bad faith because there is always a need
for them. To the extent that Brown is subject to such a broad interpretation,
we disagree with it. We also disagree with the broad statement in the other
case cited by the dissent that, ‘‘in an action alleging bad faith denial of
insurance coverage, the insured is entitled to discover claims file materials
containing attorney-client communications related to the issue of coverage
that were created prior to the denial of coverage.’’ Boone v. Vanliner Ins.

Co., 91 Ohio St. 3d 209, 213–14, 744 N.E.2d 154 (2001).
6 In their brief to this court, the plaintiffs did not contest the defendant’s

claim that, as a matter of general insurance law, the defendant is entitled
to take a reduction for amounts recovered from a tortfeasor. Rather, the
plaintiffs focused exclusively on their claim that the defendant had promised
not to take such a reduction. We assume for the purposes of our analysis,
however, that the plaintiffs have not conceded this issue.

7 The defendant relies on Lumbermens Mutual Casualty Co. v. Huntley,
223 Conn. 22, 26, 610 A.2d 1292 (1992) (underinsured motorist carrier may
limit liability by taking credit for tortfeasor’s personal payment to insured).
At the April 14, 2003 hearing before the trial court, counsel for the plaintiffs
argued that, because the insurance policy was entered into in the state of
Maine, it would be governed by Maine law which, they claim, would preclude
a reduction for amounts recovered from the tortfeasor.

8 The plaintiffs argue that insurance companies should not ‘‘be able to seek
opinions until they receive one that they like and then prohibit disclosure of
their bad faith actions through the fiction of not putting the rejected advice
‘at issue.’ ’’ We see nothing improper per se, however, about seeking multiple
opinions on a legal question. The issue is not how many attorneys an insurer
has consulted, but whether the legal position ultimately taken by the insurer
is objectively reasonable. The trial court, or, in the present case, arbitrators
who are experts in insurance law, will be fully capable of making that
determination without knowing what took place between the insurer and
its attorneys.

9 Indeed, it is difficult to imagine how the communications between the
defendant and its attorneys could shed any light on this question. It hardly
seems likely that the defendant would seek a legal opinion as to whether
Cook could misrepresent the defendant’s intentions to the plaintiffs in order
to induce them to seek recovery from the tortfeasor.

The dissent argues that we have ‘‘ignore[d] [the] fact’’ that proof of the
plaintiffs’ claim ‘‘seems to lie in the privileged materials . . . .’’ We have
not ‘‘ignored’’ that purported fact, however. Rather, we have concluded that:
(1) it is unlikely that the claims file will disclose materials relevant, much
less necessary, to the resolution of the plaintiffs’ estoppel claim; and (2)
even if we believed otherwise, need does not abrogate the attorney-client
privilege. Moreover, the dissent relies on the ‘‘trial court’s determination of
. . . necessity.’’ We are unable to locate any such determination in the
record.

10 The appellant in Zurich Ins. Co., an excess insurer, sought to recover



damages from the primary insurer. The court concluded that ‘‘the primary
carrier owes the same fiduciary obligation to the excess insurer which the
primary insurer owes to its insured.’’ Zurich Ins. Co. v. State Farm Mutual

Automobile Ins. Co., supra, 137 App. Div. 2d 402.
11 The defendant did, of course, undertake contractual obligations to the

plaintiffs when it issued the uninsured motorist policy. We previously have
recognized, however, that ‘‘[t]he fact that one . . . person trusts another
[entity] and relies on [the entity] to perform [its obligations] does not rise
to the level of a confidential relationship for purposes of establishing a
fiduciary duty.’’ (Internal quotation marks omitted.) Hi-Ho Tower, Inc. v.
Com-Tronics, Inc., 255 Conn. 20, 41, 761 A.2d 1268 (2000).

We recognize, as the dissent argues, that an insurer may have heightened
responsibilities to its insured in light of its position of greater power. The
dissent has cited no authority, however, for the proposition that the special
relationship between an insurer and its insured somehow abrogates the
attorney-client privilege even in cases where the relationship between the
insurer and the insured is adversarial and the insurer has not communicated
with its attorneys for an illegal purpose.

12 Counsel for the plaintiffs represented to the trial court at the April 14,
2003 hearing that the defendant ‘‘went shopping for lawyers, because oddly
enough when the first lawyer told [it] one thing, [it] went to a different
lawyer to see if [it could] get a different answer from somebody else. Then
[it went] to a third lawyer to see if [it could] get an answer [it] wanted to
hear.’’ Counsel did not state the basis for this belief, however, nor did he
indicate the basis for his belief that the advice that the defendant allegedly
received from the first attorney that it consulted was sound.

13 We have also concluded that, although such evidence might be relevant,
it is not critical because, if the arbitrators were to determine that no reason-
able person could take the defendant’s legal position, then they could reason-
ably infer that the defendant had acted in bad faith on that basis alone.


