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The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
of official reports are copyrighted by the Secretary of
the State, State of Connecticut, and may not be repro-
duced and distributed without the express written per-
mission of the Commission on Official Legal
Publications, Judicial Branch, State of Connecticut.
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Opinion

SULLIVAN, C. J. The petitioner, Aedan McCarthy,
appeals following our grant of certification® from the
judgment of the Appellate Court affirming the judgment
of the habeas court dismissing his petition for a writ
of habeas corpus. McCarthy v. Commissioner of Cor-
rection, 82 Conn. App. 480, 481, 844 A.2d 920 (2004).
The petitioner claims on appeal that the Appellate Court
improperly concluded that the habeas court lacked sub-
ject matter jurisdiction over his habeas petition because



the petitioner was not in “custody” within the meaning
of General Statutes § 52-466° at the time his habeas
petition was filed. We disagree and affirm the judgment
of the Appellate Court.

The opinion of the Appellate Court sets forth the
following facts and procedural history. “In February,
1958, the petitioner was convicted of ten counts of
burglary in violation of General Statutes (Cum. Sup.
1955) § 3277d and sentenced to a term of five years
and one day incarceration on each count, to be served
concurrently, for a total effective sentence of five years
and one day incarceration. It is not disputed that the
petitioner served the sentence and was released from
custody.

“In January, 1995, more than thirty years after being
released from custody for the 1958 conviction, the peti-
tioner was convicted in United States District Court for
the District of Maine on various charges stemming from
three bank robberies. At sentencing, the government
introduced evidence of the 1958 conviction and sought
enhanced penalties in accordance with the Armed
Career Criminal Act of 1984 (act), 18 U.S.C. 88 922 (g)
(1) and 924 (e) (1) and (2). The District Court deter-
mined that the petitioner’s 1958 conviction qualified him
as an armed career criminal and accordingly sentenced
him, pursuant to the provisions of the act, to a term of
thirty-two years incarceration.

“On August 21, 2000, the petitioner filed a second
amended petition for a writ of habeas corpus, challeng-
ing the 1958 conviction. The petitioner alleged that the
1958 conviction had been utilized to enhance his federal
sentence pursuant to the act. On September 27, 2000,
the respondent, the commissioner of correction, filed
a motion to dismiss the petition on the ground that the
petitioner had served the sentence imposed for the 1958
conviction fully before filing the petition and, therefore,
was not ‘in custody’ for that conviction, as required by
8 52-466. . . . [T]he [habeas] court determined that the
petitioner was not ‘in custody’ for the 1958 conviction
and granted the motion to dismiss. The court then
granted the petitioner’s petition for certification to
appeal from the dismissal” and the petitioner appealed
to the Appellate Court. (Citation omitted.) McCarthy
v. Commissioner of Correction, supra, 82 Conn. App.
482-83.

The Appellate Court concluded that the habeas court
had dismissed the petitioner’s habeas petition properly
for lack of subject matter jurisdiction because the peti-
tioner’s 1958 conviction had expired fully before he
filed his petition, and that the alleged enhancement of
his 1995 sentence was insufficient to render him in
custody on his 1958 conviction within the meaning of
§ 52-466. Id., 483. This certified appeal followed.

The petitioner claims that the Appellate Court



improperly concluded that the habeas court lacked sub-
ject matter jurisdiction over his petition because the
custody requirement in § 52-466 is not jurisdictional and
because his 1958 conviction, the illegality of which he
did not discover until after that conviction had expired,
was used to enhance his 1995 sentence. We disagree.

“As a preliminary matter, we set forth the applicable
standard of review. The standard of review of a motion
to dismiss is . . . well established. In ruling upon
whether a complaint survives a motion to dismiss, a
court must take the facts to be those alleged in the
complaint, including those facts necessarily implied
from the allegations, construing them in a manner most

favorable to the pleader. . . . A motion to dismiss
tests, inter alia, whether, on the face of the record, the
court is without jurisdiction. . . . [B]ecause [a] deter-

mination regarding a trial court’s subject matter juris-
diction is a question of law, our review is plenary.”
(Internal quotation marks omitted.) Lebron v. Commis-
sioner of Correction, 274 Conn. 507, 512, A.2d
(2004).

The outcome of the present matter is controlled by
our decision in Lebron, which was released on the same
date as this opinion. In Lebron, the petitioner filed an
amended petition for a writ of habeas corpus in Octo-
ber, 2002, challenging a 1992 conviction that had
expired fully by the time his petition was filed. Id.,
509-10. The petition set forth claims of ineffective assis-
tance of counsel and actual innocence and additionally
alleged that the petitioner’s sentence and security clas-
sification for a subsequent 1999 state conviction had
been enhanced by his 1992 conviction. Id., 510. This
court concluded that the habeas court properly had
dismissed the petition for lack of subject matter juris-
diction because the petitioner’s 1992 conviction had
expired fully by the time he filed his habeas petition
and, therefore, he was not in custody on that conviction
within the meaning of § 52-466. Id., 530-31. In Lebron,
we determined that § 52-466 requires that a petitioner
be in custody on the conviction under attack at the
time the habeas petition is filed, that the custody
requirement in § 52-466 is subject matter jurisdictional
and that the collateral consequences of an expired con-
viction, specifically, the enhancement of a subsequent
sentence and prison security classification, are insuffi-
cient to render a petitioner in “custody” within the
meaning of the statute. Id., 530 (“a petitioner whose
conviction has expired fully prior to the filing of a
habeas petition is not in ‘custody’ on that conviction
within the meaning of § 52-466"); see also Maleng v.
Cook, 490 U.S. 488, 492, 109 S. Ct. 1923, 104 L. Ed.
2d 540 (1989) (per curiam) (construing federal habeas
statute and concluding that “once the sentence imposed
for a conviction has completely expired, the collateral
consequences of that conviction are not themselves
sufficient to render an individual ‘in custody’ for the



purposes of a habeas attack upon it”).

“In the present case, the petitioner filed his habeas
petition thirty-four years after the sentence imposed
for the challenged conviction had expired fully.”
McCarthy v. Commissioner of Correction, supra, 82
Conn. App. 483. Accordingly, the petitioner suffers no
present restraint from his 1958 conviction and is not
in custody on that conviction within the meaning of
§ 52-466. See Lebron v. Commissioner of Correction,
supra, 274 Conn. 530. To the extent that the petitioner
claims that he is in custody or has been “deprived of
his liberty”; see General Statutes § 52-466 (a); because
his 1958 conviction was used to enhance his current
federal sentence, his loss of liberty stems solely from
his current federal conviction. See Lebron v. Commis-
sioner of Correction, supra, 531. Consequently, the peti-
tioner can pursue his claim, if at all, only by way of a
petition for a writ of habeas corpus attacking his current
federal sentence. Accordingly, we conclude that the
habeas court properly dismissed the petition for lack
of subject matter jurisdiction.

The judgment of the Appellate Court is affirmed.

In this opinion the other justices concurred.

! We granted certification limited to the following issue: “Did the Appellate
Court properly conclude that the trial court lacked subject matter jurisdic-
tion over the petitioner’s habeas corpus petition?” McCarthy v. Commis-
sioner of Correction, 269 Conn. 914, 852 A.2d 743 (2004).

2 General Statutes § 52-466 provides in relevant part: “(a) An application
for a writ of habeas corpus shall be made to the superior court or to a judge
thereof for the judicial district in which the person whose custody is in
question is claimed to be illegally confined or deprived of his liberty, provided
any application made by or on behalf of a person confined in the Connecticut
Correctional Institution, Enfield-Medium or the Carl Robinson Correctional
Institution, Enfield, shall be made to the superior court or a judge thereof
for the judicial district of Tolland.

“(b) The application shall be verified by the affidavit of the applicant for
the writ alleging that he truly believes that the person on whose account
the writ is sought is illegally confined or deprived of his liberty.

“(c) The writ shall be directed to some proper officer to serve and return,
who shall serve the same by putting a true and attested copy of it into the
hands of the person who has the custody of the body of the person who is
directed to be presented upon the writ. If the officer fails to make immediate
return of the writ, with his actions thereon, he shall pay fifty dollars to the
person so held in custody. . . .”

3 “The petitioner first filed a petition for a writ of habeas corpus in March,
1997.” McCarthy v. Commissioner of Correction, supra, 82 Conn. App. 482
n.1. It is undisputed that the second amended petition is the operative
petition for purposes of this appeal. Accordingly, all references to the peti-
tioner’s petition for a writ of habeas corpus in this opinion pertain to the
second amended petition.




