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PATRICK CALLAGHAN v. CAR PARTS
INTERNATIONAL, LLC, ET AL.
(SC 19755)

Palmer, McDonald, Robinson, D’Auria, Kahn and Vertefeuille, Js.*
Syllabus

Pursuant to statute (§ 31-293 [a]), either an employee or an employer may
bring an action against a third-party tortfeasor responsible for an injury
compensable under the Workers’ Compensation Act, and, pursuant to
2011 legislation (P.A. 11-205) that amended § 31-293 (a), “[i]f [the third-
party] action has been brought by the employee, the claim of the
employer [to the proceeds from the third-party action] shall be reduced
by one-third of the amount of the benefits to be reimbursed to the
employer . . . which reduction shall inure solely to the benefit of the
employee . . . .”

The plaintiff employee appealed from the decision of the Compensation
Review Board, which affirmed the decision of the workers’ compensa-
tion commissioner that the defendant employer was entitled to a morato-
rium, established by preexisting case law interpreting § 31-293 (a),
against having to pay future workers’ compensation benefits in an
amount equal to the one-third share that the plaintiff retained under
§ 31-293 (a). After the plaintiff was injured in a work related accident,
he settled an action he had brought against the third party responsible
for the accident, retaining his one-third share of the defendant’s claim
to the proceeds of that action. The plaintiff required additional medical
care for the work related injury after the settlement, but the defendant
denied payment, claiming that it was entitled to a moratorium in the
amount of the one-third share the plaintiff had retained. The defendant
argued before the workers’ compensation commissioner that, although
P.A. 11-205 permitted the plaintiff to keep his one-third share, it did not
eliminate the moratorium. The plaintiff countered that the one-third
reduction was not subject to a moratorium because P.A. 11-205 provided
that the plaintiff’s one-third share “shall inure solely to the benefit of
the employee,” which clearly and unambiguously indicated that the
legislature did not intend for the one-third reduction to benefit anyone
other than the plaintiff. The commissioner agreed with the defendant,
and the board upheld the commissioner’s decision, concluding that the
moratorium applied to the one-third reduction because the text and
legislative history of P.A. 11-205 did not explicitly provide that the mora-
torium did not apply. On the plaintiff’s appeal from the board’s decision,
held that the moratorium does not apply to the proceeds the plaintiff
received from the one-third reduction of the defendant’s claim: because
applying the moratorium to the one-third reduction in favor of the
employee would require the employee to use those proceeds in lieu of
future workers’ compensation benefits that otherwise would be paid by
the employer, and thus would shift the benefit created by P.A. 11-205
from the employee to the employer, the application of the moratorium
to the one-third reduction would conflict with and undermine the pur-
pose and plain language of P.A. 11-205, which clearly intended to create
a benefit in favor of an employee who brings the third-party action;
moreover, the legislative history confirmed that the legislature intended
for the employee alone to retain the benefit of the one-third reduction,
as that benefit serves as an incentive to employees to pursue actions
against responsible third parties whereas employees previously had little
incentive to do so because any recovery was often exceeded by the
employer’s claim for reimbursement of workers’ compensation benefits;
furthermore, although concerns of a double recovery for the employee
led this court to previously interpret § 31-293 (a) to include a moratorium,
those concerns did not alter this court’s conclusion in the present case
because P.A. 11-205 expressly contemplated the possibility of providing
the employee with a double recovery, a double recovery will not occur
under circumstances in which an employee recovers an award of noneco-
nomic damages because they are not compensable under the Workers’
Compensation Act, and the employer controls whether the employee



will receive a double recovery, as the employer can avoid the one-
third reduction by bringing an action directly against the responsible
third party.

Argued November 8, 2017—officially released July 31, 2018
Procedural History

Appeal from the decision of the workers’ compensa-
tion commissioner for the first district determining that
the named defendant was entitled to a moratorium
against paying a certain amount of future workers’ com-
pensation benefits, brought to the Compensation
Review Board, which affirmed the commissioner’s deci-
sion, and the plaintiff appealed. Reversed; judgment
directed.
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Opinion

D’AURIA, J. In this appeal from the Compensation
Review Board, we consider the extent of an employer’s
right to a credit against its obligation to pay workers’
compensation benefits for an injured employee when
that employee has recovered damages from a third-
party tortfeasor who caused the employee’s injuries.
When an employee is injured in a work related accident,
the Workers’ Compensation Act (act), General Statutes
§ 31-275 et seq., bars the employee from bringing an
action for damages against the employer but, also,
requires employers to pay certain benefits to the injured
employee. These benefits can include covering the
employee’s medical expenses or providing compensa-
tion for disabilities resulting from the injury. See Gen-
eral Statutes § 31-275 (4).!

When the employee’s injury is caused by a third-party
tortfeasor—someone other than the employee or the
employer or its agents—the act allows either the
employer or the employee to bring an action in tort to
recover damages from the third party. General Statutes
§ 31-293 (a); Libby v. Goodwin Pontiac-GMC Truck,
Inc., 241 Conn. 170, 174, 695 A.2d 1036 (1997). If dam-
ages are recovered in the third-party action, § 31-293
(a) requires that, after deducting attorney’s fees and
litigation expenses, the employer must be reimbursed
from the net proceeds of the action for any workers’
compensation benefits the employer has paid to or on
behalf of the injured employee. General Statutes § 31-
293 (a). Any remaining proceeds from the third-party
action must be “assessed in favor of the injured
employee.” General Statutes § 31-293 (a).

After the resolution of the third-party action, the
employer remains liable to pay for any later arising
workers’ compensation benefits due the employee, but
our case law interpreting § 31-293 (a) establishes that
this subsection implicitly affords the employer a setoff,
or a credit, against any later arising benefits in the
amount of any proceeds the employee received in the
action against the third party. See, e.g., Enquist v. Gen-
eral Datacom, 218 Conn. 19, 20-21, 587 A.2d 1029
(1991). This credit is often referred to as a “ ‘morato-
rium’ ” against future payments. Id., 27 n.7; see also R.
Carter et al., 19 Connecticut Practice Series: Workers’
Compensation (Supp. 2017) § 15:6, p. 375. The morato-
rium remains in place until the workers’ compensation
benefits due after the judgment exceed the amount the
employee received from the action against the third
party. Enquist v. General Datacom, supra, 25—-26. Once
the employee’s later arising workers’ compensation
benefits exceed the amount of the employee’s recovery,
the employer again becomes obligated to pay the
employee’s benefits. See id.

In 2011, the legislature amended § 31-293 (a) to allow



the employee, if the employee initiated the third-party
action, to keep one third of the net proceeds due to
the employer from that action, regardless of how much
the employer is owed for reimbursement. Public Acts
2011, No. 11-205, § 1 (P.A. 11-205). The relevant portion
of P.A. 11-205 provides: “If the action has been brought
by the employee, the claim of the employer shall be
reduced by one-third of the amount of the benefits to
be reimbursed to the employer, unless otherwise agreed
upon by the parties, which reduction shall inure solely
to the benefit of the employee . . . .” Under this
amendment, even if the employer is owed more than
is recovered in the third-party action, the employee
retains one third of the proceeds for his sole benefit.

The specific question we address in this appeal is
whether the moratorium applies to the one-third portion
of the employer’s recovery that inures solely to the
employee’s benefit—that is, whether the employer has
a right to a setoff against its obligation to pay for post-
judgment workers’ compensation benefits until those
benefits exceed the one-third portion that the employee
received from the proceeds of the third-party action.
We conclude that the employee’s one-third portion is
not subject to the moratorium, and, as a result, the
employer does not receive a credit against later arising
benefits for the one-third portion paid to the employee.

I

In the present case, the plaintiff, Patrick Callaghan,
was injured in a work related automobile collision while
working for the defendant, Car Parts International,
LLC.? The plaintiff brought an action for damages
against a third party, who was also involved in the
accident. The plaintiff also sought and received about
$74,000 in workers’ compensation benefits from the
defendant. The plaintiff and the third party later settled
the action for $100,000. The net proceeds of the settle-
ment—after the deduction of attorney’s fees and litiga-
tion costs—totaled about $66,000.

The plaintiff reimbursed the defendant out of the
proceeds of the settlement, deducting for himself one
third of the amount to be reimbursed, as required by
§ 31-293 (a). The defendant’s two-thirds share of the
net proceeds totaled about $44,000; the plaintiff’s one-
third share amounted to about $22,000.

After the settlement and reimbursement, the plaintiff
required additional medical care for the work related
injury and was treated by his authorized physician. The
defendant denied payment for the service, claiming that
it was entitled to a moratorium in the amount of the
net proceeds from the settlement paid to the plaintiff,
specifically, about $22,000.

The parties went before a workers’ compensation
commissioner to determine the status of the morato-
rium. The defendant claimed that, although P.A. 11-205



permitted the plaintiff to keep his one-third share of
the net proceeds, it did not eliminate the moratorium,
created by our case law, requiring the plaintiff to
exhaust the proceeds from the third-party action before
receiving additional workers’ compensation benefits
from the defendant. The plaintiff responded that P.A.
11-205 commanded that the plaintiff’s one-third share
“shall inure solely to the benefit of the employee,”
which clearly and unambiguously indicated that the
legislature did not intend for those proceeds to benefit
any party other than the plaintiff, and, thus, those pro-
ceeds were not subject to the moratorium. The commis-
sioner concurred with the defendant and allowed the
moratorium.

The plaintiff sought review by the Compensation
Review Board (board), which upheld the commission-
er’s decision. The board concluded that, because the
text and legislative history of P.A. 11-205 did not explic-
itly direct that the moratorium should not apply to the
one-third reduction, the moratorium should continue
to apply, notwithstanding the direction in P.A. 11-205
that the reduction should solely benefit the employee.
This appeal by the plaintiff followed.?

II

Contrary to the decisions of the commissioner and
the board, we conclude that the moratorium does not
apply to the one-third reduction in favor of the plaintiff.
The text added to § 31-293 (a) by P.A. 11-205 clearly
and unambiguously intended for the one-third reduction
to be for the employee’s sole benefit. Although we agree
that the added text and the legislative history concern-
ing its enactment do not specifically address the mora-
torium, applying the moratorium to the reduction would
erode the benefit conferred on the employee by P.A.
11-205. The moratorium would require the employee to
use the proceeds from the one-third reduction to pay
any future expenses that otherwise would be covered
by workers’ compensation benefits from the employer
and, thus, contradict the clear directive that the “reduc-
tion shall inure solely to the benefit of the employee
... .” (Emphasis added.) General Statutes § 31-293 (a).
Because application of the moratorium would conflict
with and undermine the clear intent of the text added
to § 31-293 (a) by P.A. 11-205, we conclude that the
moratorium should not apply to the one-third reduction.
We therefore reverse the decision of the board and
direct it to deny the defendant’s request for a morato-
rium on the plaintiff’'s workers’ compensation benefits.

A

This case requires us to determine whether and to
what extent the language added by P.A. 11-205 to § 31-
293 (a) impacts our prior case law that has interpreted
§ 31-293 (a) to implicitly allow the employer a morato-
rium. This presents a question of statutory interpreta-



tion subject to plenary review. See, e.g., Perez-Dickson
v. Bridgeport, 304 Conn. 483, 507, 43 A.3d 69 (2012).
“When construing a statute, [o]Jur fundamental objec-
tive is to ascertain and give effect to the apparent intent
of the legislature. . . . In other words, we seek to
determine, in a reasoned manner, the meaning of the
statutory language as applied to the facts of [the] case
. . .. In seeking to determine that meaning . . . [Gen-
eral Statutes] § 1-2z directs us first to consider the text
of the statute itself and its relationship to other statutes.
If, after examining such text and considering such rela-
tionship, the meaning of such text is plain and unambig-
uous and does not yield absurd or unworkable results,
extratextual evidence of the meaning of the statute shall
not be considered.” (Internal quotation marks omitted.)
Id., 507-508. If, however, the statutory text at issue “is
susceptible to more than one plausible interpretation,”
we may appropriately consider extratextual evidence.
(Internal quotation marks omitted.) Lackman v. McA-
nulty, 324 Conn. 277, 286, 1561 A.3d 1271 (2016). In
addition, because we have previously construed § 31-
293 (a), we must consider its meaning in light of our
prior cases interpreting the statute, including those
cases establishing the moratorium. See, e.g., Commis-
stoner of Public Safety v. Freedom of Information Com-
mission, 312 Conn. 513, 527, 93 A.3d 1142 (2014) (“[iln
interpreting [statutory] language . . . we do not write
on a clean slate, but are bound by our previous judicial
interpretations of this language and the purpose of the
statute” [internal quotation marks omitted]).

B

We start with the text of § 31-293 (a), as amended by
P.A. 11-205. The relevant portion of P.A. 11-205 provides
that, “[i]f the [third-party] action has been brought by
the employee, the claim of the employer shall be
reduced by one-third of the amount of the benefits to
be reimbursed to the employer, unless otherwise agreed
upon by the parties, which reduction shall inure solely
to the benefit of the employee . . . .™

The text added by P.A. 11-205 altered the reimburse-
ment procedures set forth in § 31-293 (a). Section 31-
293 (a) generally allows the employer to receive reim-
bursement for workers’ compensation benefits it has
paid to or on behalf of an employee by giving the
employer a “claim” against any proceeds obtained in a
third-party action, whether that action was filed by the
employer or the employee. According to § 31-293 (a),
the “claim of the employer” consists of “(1) the amount
of any compensation which [the employer] has paid on
account of the injury which is the subject of the [third-
party action] and (2) an amount equal to the present
worth of any probable future payments which [the
employer] has by award become obligated to pay on
account of the injury.” General Statutes § 31-293 (a).
The employer’s claim thus includes any benefits it has



already paid at the time of the disposition of the third-
party action and any future expenses that the employer
has already become obligated to pay by the formal
workers’ compensation award.

Prior to the enactment of P.A. 11-205, General Stat-
utes (Rev. to 2009) § 31-293 (a) gave the employer’s
claim complete precedence over the employee’s right
to receive damages from a third party, after deducting
litigation costs and attorney’s fees. In the absence of
the language added by P.A. 11-205, the employee thus
could not receive any damages from a third-party action
unless the employer’s claim had first been satisfied.
Specifically, General Statutes (Rev. to 2009) § 31-293
(a) provided in relevant part that “the damages shall
be so apportioned that the claim of the employer . . .
shall take precedence over that of the injured employee
in the proceeds of the recovery, after the deduction
of reasonable and necessary expenditures, including
attorneys’ fees, incurred by the employee in effecting
the recovery. . . .” Because the employer holds a supe-
rior claim to the proceeds, after accounting for litigation
costs, the employee could receive damages only if the
proceeds from the third-party action were more than
the amount necessary to fully reimburse the employer
for its claim: “If the damages, after deducting the
employee’s [litigation] expenses . . . are more than
sufficient to reimburse the employer, damages shall be
assessed in [the employer’s] favor in a sum sufficient
to reimburse [the employer] for [its] claim, and the
excess shall be assessed in favor of the injured
employee.” General Statutes (Rev. to 2009) § 31-293 (a).

The text added to § 31-293 (a) by P.A. 11-205 altered
this arrangement. The current text ensures that, regard-
less of the amount of an employer’s claim, an employee
who had brought the third-party action will receive at
least one third of the net proceeds due the employer.
The text accomplishes this by reducing the employer’s
claim by one third of the amount the employer other-
wise would receive as reimbursement and directing that
this reduction instead “shall inure solely to the benefit
of the employee . . . .” General Statutes § 31-293 (a).
P.A. 11-205 thus creates a clear benefit in favor of the
employee, to the detriment of the employer, by taking
funds the employer otherwise would be entitled to
receive and, instead, allowing them to pass to the
injured employee, even if the net proceeds from the
third-party action were not enough to reimburse the
employer’s claim.

C

The text of P.A. 11-205 is, however, silent on whether
the moratorium applies to any proceeds paid to the
employee because of the one-third reduction. To
answer that question, we therefore consider our mora-
torium case law and how the moratorium would affect
the reduction called for by P.A. 11-205. These considera-



tions persuade us that extending the moratorium to the
one-third reduction would undermine and conflict with
the plain language and purpose of P.A. 11-205.

We begin with an overview of our moratorium case
law. The moratorium requires an employee who incurs
additional workers’ compensation expenses or who is
entitled to additional workers’ compensation benefits
after a judgment has been rendered against a third party
to use the employee’s proceeds from that judgment, if
any, to pay those additional expenses or to replace
those benefits. As a general matter, the employer is
required by § 31-293 (a) to continue paying workers’
compensation benefits even if they arise after a favor-
able judgment against a third party. General Statutes
§ 31-293 (a) (“[t]he rendition of a judgment in favor of
the employee or the employer against the [third] party
shall not terminate the employer’s obligation to make
further compensation which the commissioner there-
after deems payable to the injured employee”). Never-
theless, our case law applying §31-293 (a) has
interpreted that section to implicitly allow a morato-
rium. Enquist v. General Datacom, supra, 218 Conn.
25-26; see also Rosenbaum v. Hartford News Co., 92
Conn. 398, 401-402, 103 A. 120 (1918). Our moratorium
cases have acknowledged that § 31-293 (a) is silent
about a credit for the employer when the employee
receives compensation from a third party. Enquist v.
General Datacom, supra, 25. But drawing on the princi-
ple that we should construe the act, whenever possible,
to avoid a double recovery for the employee, we have
concluded that the employer should receive a credit
against its obligation to pay workers’ compensation
benefits up to the amount the employee receives from
an action against the responsible third party. Id., 25-26;
Rosenbaum v. Hartford News Co., supra, 401-403. “Oth-
erwise,” we have reasoned, “the injured employee might
first settle with the [tortfeasor] . . . and then recover
his statutory compensation also.” Rosenbaum v. Hart-
Jford News Co., supra, 403. Once the amount of postjudg-
ment workers’ compensation benefits exceeds the
employee’s recovery, however, the employer again
becomes obligated to pay those excess benefits. See
Thomas v. Dept. of Developmental Services, 297 Conn.
391, 403, 999 A.2d 682 (2010).

If the moratorium were applied to the one-third
reduction mandated by P.A. 11-205, the employee would
be required to use the proceeds from this one-third
reduction in lieu of future benefits that otherwise would
be paid by the employer. Doing so would erode the
benefit that the public act provides to the employee.
Suppose, for instance, that an employee was injured
on the job and the employer paid $10,000 in workers’
compensation benefits. The employee then brought an
action against a third party responsible for the injury
and recovered $10,000. After deducting attorney’s fees
and litigation costs, the net proceeds are $6600. In the



absence of the text added by P.A. 11-205, the employer
would be entitled to all $6600 as reimbursement for its
claim, and the employee would receive nothing. But as
a result of P.A. 11-205, the employer’s reimbursement
is reduced by one third, to $4400, and the remaining
$2200 of the net proceeds would be paid to the employee
for his sole use. Further suppose, however, that the
employee needed additional treatment after the disposi-
tion of the third-party action. Applying the moratorium
would relieve the employer of its obligation to pay the
employee’s future benefits up to the amount the
employee received. The employee thus would be
required to pay for the additional treatment out of the
$2200 he had received, for his sole benefit, from the
one-third reduction in the employer’s reimbursement.
Applying the moratorium would shift this benefit of the
one-third reduction away from the employee, rendering
the benefit only a temporary one. The moratorium
would instead ultimately cause the one-third reduction
to benefit the employer by relieving it of its obligation
to pay future workers’ compensation benefits until the
employee exhausted the proceeds he received.

D

In our view, shifting the benefit away from the
employee, by requiring him to use the proceeds from
the one-third reduction, would run contrary to the pur-
pose and plain language of § 31-293 (a), which evidences
a clear intent for the employee alone to retain the bene-
fit of the one-third reduction. By stating that the reduc-
tion was to “inure solely to the benefit of the employee,”
the legislature expressed a clear intention with P.A. 11-
205 that the employee, and no one else, should enjoy
the use of that portion of the third-party proceeds.

Even if the text of P.A. 11-205 was unclear or ambigu-
ous concerning the legislature’s intent, the public act’s
legislative history confirms that the legislature intended
for the employee, and not the employer, to retain sole
use of the proceeds from the one-third reduction. This
history clearly indicates the legislature intended that
the employee’s benefit from the one-third reduction
would serve as an incentive to employees to pursue
damages from responsible third parties. Legislators sup-
porting the public act observed that employers and their
insurance carriers often were not pursuing the third
parties responsible for harm and that employees often
had little incentive to do so because any recovery was
often exceeded by the employer’s claim, such that any
recovery went entirely to the employer as reimburse-
ment for workers’ compensation benefits already
incurred. The legislature passed P.A. 11-205 to provide
an incentive to both employers and employees to pursue
actions against the third parties who should bear pri-
mary responsibility for the employee’s injury. The pub-
lic act accomplished this by allowing employees to have
the sole benefit of one third of the employer’s claim.



And it provided an incentive to employers by allowing
them to avoid having their claim reduced by one third
if they initiated the action instead, because the one-
third benefit to employees applies only if the employee
initiates the third-party action. In addition, even if an
employee gets the benefit of the one-third reduction, a
partial recovery may ultimately benefit employers,
which might not otherwise spend their resources to
pursue actions against responsible third parties.

Senator Eric D. Coleman explained P.A. 11-205 in the
Senate, noting that “this bill would provide for one
third of the reimbursement for workers’ compensation
payments or settlements to be reserved for the
employee in the case.” 54 S. Proc., Pt. 22, 2011 Sess., p.
7052. When asked about the policy behind this change,
Senator Coleman responded: “I think, fairly stated, the
policy behind this legislation is simply to provide the
employee some incentive to actually seek the recovery
of whatever damages or award that could be secured
from the third party that caused the accident.” Id., p.
7054. The senator further clarified that, without the one-
third portion, “there would be less incentive for the
employee to pursue an action against the third party
that caused the injury,” primarily because the employee
receives compensation from the employer for the
injury, including some lost wages. Id., p. 7055.

Senator John A. Kissel, in support of the public act,
observed that employees typically accept workers’ com-
pensation benefits for injuries rather than pursuing
responsible third parties. He explained, “[i]f there is
another, potential[ly] liable party, a third party, quite
often those claims are tenuous and there really isn’t
that much of a motivation for the injured party, the
employee, to bring that case to seek redress, especially
if—if [the employee] go[es] through the process of seek-
ing redress [and] the [employer] that paid the workers’
compensation benefits gets most [or] all of the funds.”
Id., pp. 7060-61. The one-third payment, Senator Kissel
explained, would provide employees an incentive to
pursue third parties: “By taking one third and setting
it aside, it acts as motivation or—or—it allows for indi-
viduals who may be up in the air as to whether to pursue
that third-party claim to have the motivation to do that.”
Id., p. 7061.

Senator Kissel noted that the two-thirds payment
reserved for the employer would ultimately help
employers and their insurance carriers, despite the one-
third reduction in favor of the employee: “And the rea-
son why I think that’s good for all parties concerned
is because if we, in this way, somehow incent[ivize] the
employee to seek out a claim against the third party
and they're successful, then at least there will be some
reimbursement back to the insurance provider who paid
on the workers’ compensation claim. . . . It's a good
bill. It [will] actually help insurers, I believe, down the



road, because they don’t pursue these claims on their
own; they need the injured party to initiate these. And
ifthe injured party is successful, not only will the injured
party’s benefits get enhanced by what they're allowed
to keep, but at least some portion of those proceeds
will go to the employer.” Id., pp. 7061-62.

Senator Coleman also noted that employers could
avoid the one-third reduction simply by bringing the
third-party action themselves. When asked what moti-
vation this would provide to an employer or insurer,
Senator Coleman responded: “[T]he reservation of one
third of whatever is recovered would only apply if the
employee brought the [action]. If the insurance carrier
or the employer brought the [action], then the one-third
reservation would not apply.” Id., p. 7056.

These sentiments were also reflected in the debate
before the House of Representatives, which preceded
the Senate’s consideration of the legislation. Represen-
tative Gerald M. Fox brought out the bill in the House
of Representatives. He remarked that the purpose of
the bill was to encourage actions against third parties:
“It certainly would be a benefit to the employee, this
legislation. However, the testimony that came before
the [Judiciary] Committee is that, many times, these
cases are never brought because of the complications
that can arise from reimbursement of 100 percent of
[an employer’s] lien [on the judgment in the third-party
action].” 54 H.R. Proc., Pt. 10, 2011 Sess., p. 3183; see
General Statutes § 31-293 (a) (“employer . . . shall
have alien upon any judgment received by the employee
against the [third] party”). He continued: “[W]hat hap-
pens in many cases is, whether it could be a slip and
fall situation or a motor vehicle accident . . . when
100 percent of the lien is required to be reimbursed,
the case is simply never brought, in which case the
workers’ [compensation] carrier would be out all of the
lien. They wouldn’'t even receive the two thirds that
would come from a disposition from a tort action
against a third party.” 54 H.R. Proc., supra, p. 3188.

Representative Vincent J. Candelora then asked a
further question to confirm the purpose of the legisla-
tion: “And I just presume . . . the reason that [an
employee would not bring an action against a responsi-
ble third party] is because the employee is made whole
through workers’ compensation, so it wouldn’t make
sense for them to bring a personal injury action if their
employer is basically reimbursed 100 percent of the
claim. . . . [I]s [P.A. 11-205] sort of giving a carrot to
try to incentivize people for going after the appropriate
parties?” Id., pp. 3183-84. Representative Fox replied:
“[I]t might make it worthwhile to pursue a claim against
the responsible party, the actual person who caused an
injury, if it can be, if there’s a better understanding of
what it would be required to be reimbursed.
[Wlhat this would do is allow for these claims to be



brought, to be pursued. The workers’ [compensation]
carrier would receive two thirds of which, in many
cases, they would receive nothing . . . .” Id., p. 3184.

The plain text of § 31-293 (a) clearly establishes, and
the legislative history confirms, that the legislature
intended the employee to receive the financial benefit
from the one-third reduction in the employer’s reim-
bursement as an incentive to pursue actions against
third parties responsible for the employee’s injuries. In
this circumstance, we conclude that the moratorium
must give way to the extent necessary to give full effect
to P.A. 11-205. Although the legislature has acquiesced
in our case law interpreting § 31-293 (a) to implicitly
provide a moratorium; Enquist v. General Datacom,
supra, 218 Conn. 25, 26-27 n.7; our application of our
prior holdings must take into account the plain language
and clear intent of later changes to the statute. Cer-
tainly, we must avoid construing statutory amendments
so as to overrule the moratorium entirely without the
legislature expressly stating an intent to do so. See id.,
25 (“[i]n the absence of any express statutory language
or legislative history suggesting that our [moratorium]
precedent was to be overruled, we decline to read the

. amendment . . . as eliminating [the morato-
rium]”). But, in the present case, we are not asked
to interpret P.A. 11-205 so as to entirely overrule our
moratorium case law; we are asked only to recognize
a limited exception to the moratorium for the one-third
reduction. Given the plain and unambiguous language
of § 31-293 (a) and the clear legislative intent behind
P.A. 11-205, it is hardly a stretch to conclude that the
legislature intended for the employee to retain the finan-
cial benefit from the reduction, even if the employee
receives additional workers’ compensation benefits
after the disposition of the third-party action. As a
result, we conclude that the moratorium should not
apply to any proceeds the employee receives from a
third-party action as a result of the one-third reduction
mandated by P.A. 11-205. The moratorium would, how-
ever, continue to apply to any additional proceeds the
employee received from the third-party action.

E

The defendant nevertheless argues that allowing the
plaintiff to keep the one-third reduction while having
future workers’ compensation expenses paid for by the
defendant would essentially give the plaintiff a duplica-
tive recovery: the defendant would end up paying for
all of the plaintiff’s injury related expenses, while the
plaintiff also recovers some damages for the same injury
from a third party. For several reasons, we are not
persuaded that concerns of duplicative recovery should
alter our interpretation of the statute and our morato-
rium case law.

To be sure, allowing the employee to retain the one-
third reduction and to continue to have injury related



workers’ compensation benefits paid by the employer
might result in the employee’s receiving some duplica-
tion in compensation. And we acknowledge that con-
cerns of double recovery, in part, led this court to
interpret § 31-293 (a) to include a right to a moratorium
in the first place. See Rosenbaum v. Hartford News
Co., supra, 92 Conn. 403; see also Enquist v. General
Datacom, supra, 218 Conn. 26. We explained in Enquist
that, if we interpreted the statutory amendment at issue
in that case to overrule our moratorium case law, “a
claim made subsequent to the disposition of a [third-
party] action would result in the employee receiving
compensation from both the [third-party] wrongdoer
and the employer. In the absence of explicit statutory
language mandating such a result, we decline to adopt
such a construction.” Enquist v. General Datacom,
supra, 26.

In the present case, and unlike in Enquist, however,
the statutory amendment before us does contemplate
the possibility of providing the employee with duplica-
tive sources of recovery. The text of P.A. 11-205
expressly requires that the employer’s claim for reim-
bursement, including for expenses already paid, be
reduced and the reduction be given instead to the
employee, even though the employer has already paid
the employee’s workers’ compensation benefits.
Because the legislature’s command that the employee
shall receive the sole benefit of this reduction gives rise
to the potential for a duplicative recovery, we are not
persuaded that these concerns should alter our con-
struction of § 31-293 (a) in the present case. See Wein-
berg v. ARA Vending Co., 223 Conn. 336, 348, 350, 612
A.2d 1203 (1992) (noting that principle against double
recovery “is not inviolate” and carries less force when
legislative language clearly created possibility of dupli-
cative recovery).

Moreover, a double recovery will not arise in all cases.
For instance, an employee may receive compensation
under the act for only physical injuries, not pain and
suffering, but may pursue these damages from a third
party. See, e.g., Cruz v. Montanez, 294 Conn. 357, 371,
984 A.2d 705 (2009). Nevertheless, if an employee recov-
ers damages for pain and suffering in a third-party
action, even though the act does not compensate for
these damages, they must be used to satisfy the employ-
er’s claim for its payment of economic damages. Id.,
369-71 (employer’s right to reimbursement from third-
party proceeds extends to recovery for noneconomic
damages, even though act does not provide compensa-
tion for noneconomic harms). In any case in which an
employee recovers an award for noneconomic dam-
ages, like pain and suffering, the one-third reduction
would allow the employee to obtain compensation for
some of those damages without creating duplication.

Lastly, the principle cautioning against allowing



duplicative recovery is less persuasive when, as in the
present case, the employer has control over whether
the employee will receive duplicative compensation at
the employer’s expense. See Goodyear v. Discala, 269
Conn. 507, 524-25, 849 A.2d 791 (2004) (giving less
weight to double recovery concerns when employer
could have avoided duplicative compensation to
employee by exercising its rights under General Stat-
utes [Rev. to 1995] § 31-293 [a]). As mentioned pre-
viously, the one-third reduction mandated by P.A. 11-
205 applies only when the employee brings the third-
party action; the employer can avoid the reduction in
its claim by instead bringing the action itself. The defen-
dant in the present case did not do so, giving rise to
the reduction in favor of the plaintiff. Because the defen-
dant did not pursue its right under § 31-293 (a) to pro-
ceed against the third party directly, the defendant’s
actions are at least partly responsible for any duplica-
tive recovery the plaintiff might receive by retaining
the benefit of the one-third reduction. See id., 524
(“[a]lthough we agree with the [employer] that we pre-
viously have considered the goal of preventing double
recovery when construing legislation in [workers’ com-
pensation] cases . . . we do not agree that this means
that the policy against double recovery compels us to
recognize the [employer’s interpretation of the statute]
in light of the [employer’s] failure to exercise its rights
under [General Statutes (Rev. to 1995)] § 31-293 [a]”
[citations omitted]).

The decision of the Compensation Review Board is
reversed and the case is remanded to the board with
direction to reverse the decision of the commissioner.

In this opinion the other justices concurred.

* The listing of justices reflects their seniority status on this court as of
the date of oral argument.

!'In this opinion, we use the phrase “workers’ compensation benefits” to
refer generally to the benefits or payments mandated by the provisions of
the act, including, but not limited to, payments for medical expenses or
payments to compensate for a resulting disability. See General Statutes § 31-
275 (4) (defining compensation for purposes of act).

% Peerless Insurance Company, the defendant’s insurer, was also named
as a defendant in this action. For purposes of clarity, in this opinion, we
refer to Car Parts International, LLC, as the defendant.

3 The plaintiff appealed from the decision of the board to the Appellate
Court, and this court transferred the appeal to itself. See General Statutes
§ 51-199 (c); Practice Book § 65-1.

4P.A. 11-205 made an additional change to § 31-293 (a), but that change
is not relevant to the present appeal.

5 The defendant seizes upon other comments made by Representative Fox
concerning the “solely to the benefit of the employee” language in P.A. 11-205
to argue that the one-third reduction should be subject to the moratorium.
Specifically, Representative Fox stated the following during the House
debate on the bill: “I do want to make one thing clear as well. There is
language here that says the reduction shall inure solely to the benefit of
the employee. . . . [T]he purpose of that line is to make it clear that the
one-third reduction does not go . . . to the plaintiff’s attorney in addition
to any fee that they may already be entitled to.” 54 H.R. Proc., supra, pp.
3174-75. The defendant asserts this passage demonstrates that the purpose
of the “solely to the benefit of the employee” language in P.A. 11-205 was
not to prevent the employer from later benefiting from the reduction by
applying the moratorium but to simply make sure that the one-third reduction



was not used to pay the plaintiff’s attorney.

We disagree. The language that the legislature enacted sweeps more
broadly than simply ensuring that the reduction does not get paid to the
plaintiff’s attorney. Its command that the reduction should “solely” benefit
the employee unambiguously means that the reduction shall not benefit any
other person or entity, including the employer, the attorney, the third-party
tortfeasor, or anyone else.




