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Ecker, Alexander and Dannehy, Js.

Syllabus

The defendant mother appealed from the trial court’s order modifying cus-
tody of the parties’ minor children. The defendant claimed, inter alia, that
the trial court, in modifying custody, had improperly delegated its judicial
authority to the plaintiff father when it gave him the power to unilaterally
suspend the defendant’s visitation with R, the parties’ son, if the plaintiff
“reasonably determine[d],” after consultation with R’s therapist, that R’s
unsupervised visits with the defendant were causing R to endure negative
behavioral or emotional consequences. Held:

The trial court’s order authorizing the plaintiff to exercise unilateral control
over the defendant’s visitation with R was an improper delegation of judicial
authority, as a court may not delegate to a custodial parent the authority
to suspend the visitation rights of a noncustodial parent.

(Two justices concurring separately in one opinion)

Argued December 18, 2023—officially released August 14, 2024**
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Middlesex, where the defendant filed a cross
complaint; thereafter, the court, Albis, J., rendered judg-
ment dissolving the marriage and granting certain other
relief in accordance with the parties’ separation agree-
ment; subsequently, the court granted the plaintiff’s
motion to modify custody of the parties’ minor children,
and the defendant appealed; thereafter, the Appellate
Court, Clark and Seeley, Js., with Bright, C. J., concur-

*In accordance with federal law; see 18 U.S.C. § 2265 (d) (3) (2018), as
amended by the Violence Against Women Act Reauthorization Act of 2022,
Pub. L. No. 117-103, § 106, 136 Stat. 49, 851; we decline to identify any person
protected or sought to be protected under a protection order, protective
order, or arestraining order that was issued or applied for, or others through
whom that person’s identity may be ascertained.

*#* August 14, 2024, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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ring in part and dissenting in part, reversed in part and
remanded the case for further proceedings; subsequently,
the Appellate Court granted the plaintiff’'s motion for recon-
sideration en banc, and the appeal was transferred to this
court. Reversed in part; further proceedings.

M. S., self-represented, the appellant (defendant).

Kenneth J. McDonnell, with whom was Paige S. Quil-
liam, for the appellee (plaintiff).

Giovanna Shay, Jill Davies, Enelsa Diaz, Lorraine
Carcova, Nilda Havrilla, Shelley White, Jessica Nelson
and Bryan Pimentel, law school intern, filed a brief for
the Greater Hartford Legal Aid et al. as amici curiae.

Cindy Cartier filed a brief for the Shared Parenting
Council of Connecticut, Inc., as amicus curiae.

Aidan R. Welsh filed a brief for the Connecticut Bar
Association as amicus curiae.

Opinion

McDONALD, J. The sole issue in this appeal is
whether the trial court improperly delegated its judicial
authority when it gave the plaintiff father, R. H., the
authority to decide the nature and scope of the visitation
his ex-spouse, the defendant mother, M. H., could have
with their minor child, R. Specifically, the trial court’s
visitation order provided that, if, “at any time,” the
plaintiff “reasonably determines” that R was negatively
impacted by the defendant’s visitation, the plaintiff may,
among other things, “suspend” the defendant’s visita-
tion with R. The defendant appeals from the trial court’s
decision to grant the plaintiff’s motion for modification
of the order of custody over the parties’ minor children.
The defendant claims that the trial court improperly
delegated its judicial authority to the plaintiff when it
gave him the authority to suspend her visitation with
R if the plaintiff reasonably determined that the unsu-
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pervised visits were causing R to endure negative behav-
ioral or emotional consequences. Although the trial
court attempted to balance the interests of the parties
and the children, we conclude that the trial court improp-
erly delegated its judicial authority to the plaintiff.
Accordingly, we reverse that part of the trial court’s
order! modifying custody.

The following facts and procedural history are rele-
vant to our analysis. Following the dissolution of their
marriage, the parties had joint legal custody and shared
physical custody of their daughter, S, and their son, R.
Over the ensuing months, the parties’ ability to effec-
tively coparent broke down. On June 12, 2019, the plain-
tiff filed a motion to open the judgment and to modify
custody that sought sole legal and physical custody of
the children. While the June 12 motion was pending,
in September, 2019, the parties agreed to a custody
evaluation to be performed by a psychologist specializ-
ing in family matters and not to consume alcoholic
beverages in excess during each party’s parenting time
with the children. The defendant had abused alcohol,
and she agreed to use Soberlink, an alcohol monitor-
ing devise.

Before the trial court took any action on the June
12 motion, on October 30, 2019, the plaintiff filed an
application for an emergency ex parte order of custody,
requesting temporary sole custody of the children on
the ground that the defendant had been intoxicated at
6:49 a.m. that same day while the children were in her
care. The court granted the emergency application,
awarding temporary custody to the plaintiff and order-
ing that the defendant was to have “reasonable visita-
tion as agreed by the parties and with such supervision

! Although the trial court’s order addressed various motions filed by the
plaintiff, this appeal concerns only the court’s ruling on the motion to
modify the order of custody. Accordingly, we do not disturb the trial court’s
other rulings.



R. H. v. M. H.

as [the plaintiff] may approve or require.” The trial
court subsequently clarified its order on the emergency
application to state that the plaintiff was to have tempo-
rary sole physical custody of the children. Numerous
other motions were filed by the parties during the months
prior to the court’s hearing on the June 12 motion.

In June, 2020, the trial court modified the ex parte
order of custody to allow the defendant to have unsu-
pervised visitation with her children provided she com-
plied with certain conditions. Thereafter, the defendant
filed a motion for clarification, seeking the court’s guid-
ance on, among other things, how the parties should
proceed if they cannot agree to visitation as required by
the court’s previous order. In the motion, the defendant
explained: “I am asking for clarification because I am
being prevented from seeing my children; visitation is
being hindered by the plaintiff . . . . Since the filing
of the ex parte motion, I have seen my children for
less than seventy hours in the past year, due to the
[plaintiff’s] . . . failure to agree to regular and substan-
tial visitation. . . . Not only has [the plaintiff] failed to
agree to regular visitation, he has failed to allow any
contact between me and my children. I have had no
contact with my children since [August 10] 2020.” (Empha-
sis omitted; footnote omitted.) The court denied the
motion.

At a status conference in November, 2020, the trial
court scheduled a hearing on the various pending motions
to begin in April, 2021. Prior to the start of that hearing,
however, the plaintiff filed a motion to modify the then
existing ex parte order, seeking sole legal custody of
the children. Following a hearing on that motion, the
trial court declined to award the plaintiff sole legal
custody but concluded that the plaintiff would have
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final decision-making authority in the event of an impasse
on certain decisions about the children’s therapy or edu-
cation.

Over the course of six separate dates, spanning sev-
eral months, the trial court heard evidence concerning
the numerous outstanding motions that it had yet to
rule on, including the plaintiff’'s June 12 motion. There-
after, the trial court issued a memorandum of decision
addressing the various pending motions. The trial court
found, among other things, that the defendant’s behav-
ior was the underlying cause of the majority of the
issues between the parties. The court explained that
the defendant’s “love for the children and [her] positive
parenting qualities [were] neutralized by her mistrust
of the [plaintiff] and others, her denigration of the [plain-
tiff], and her efforts to justify her actions and [to]
advance her own agenda.” The trial court also cited
several examples of the defendant’s negative conduct,
including that she threatened the children’s medical
providers with complaints of violations of medical pri-
vacy laws, accused S’s therapist of insurance fraud,
threatened litigation against R’s school, accused the
children’s guardian ad litem of committing check fraud,
and threatened to seek the arrest of the parties’ parent-
ing counselor. The court also noted the negative impact
some of the defendant’s actions had on her children.
As to the plaintiff, the court noted that he “has not
always been as communicative about the children with
the [defendant] as would be ideal. Under the circum-
stances, his reticence is understandable, but it has height-
ened the [defendant’s] mistrust of him. To his credit,
the [plaintiff] has been a steady hand in raising the
children through the periods of conflict with the [defen-
dant] and her attempts to cope with her personal issues.”

2The trial court also concluded that the defendant had not caused any
physical harm to the children, and there was no reason to believe that she
would do so.
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As a result, the trial court granted the plaintiff’s June
12 motion and awarded him sole legal custody of the
children. It further ordered that the children reside pri-
marily with the plaintiff, explaining that the defendant
needed to engage in mental health treatment before her
parenting time could be increased.

The trial court’s order also limited the defendant’s
visitation with S to family therapy and ordered that the
parties may agree on further visitation if recommended
by the family therapist. With respect to R, the trial court
ordered that “the [defendant] shall also be entitled to
have in person visits with [R]” after engaging in at least
four sessions with a mental health professional. Rele-
vant to this appeal, the order as to R also provides: “Unless
the [plaintiff] reasonably determines, after consulta-
tion with [R’s] therapist, that the supervised visits are
causing negative behavioral or emotional consequences
for [R], then the [defendant] shall thereafter be entitled
to reasonable, incrementally increased, unsupervised
visitation with [R] on a schedule approved by the [plain-
tiff] from time to time. If, at any time, the [plaintiff]
reasonably determines, after consultation with [R’s]
therapist, that the unsupervised visits are causing
negative behavioral or emotional consequences for [R],
then the [plaintiff] may either suspend the [defen-
dant’s] visitation orreinstate the requirement of super-
vision of the visits by a third party . . . .” (Emphasis
added.) It is this particular order that is at issue in
this appeal.

The defendant appealed from the trial court’s order.
On appeal, the defendant argued, among other things
that are not at issue in this appeal, that the trial court
had improperly delegated its judicial authority by giving
the plaintiff decision-making authority over the defen-
dant’s visitation with the children. R. H. v. M. H., 219
Conn. App. 716, 719, 296 A.3d 243 (2023). A majority
of the Appellate Court panel concluded that the trial
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court had improperly delegated its judicial authority
and, consequently, reversed in part the trial court’s
order. Id., 719, 751. The majority reasoned that “the
order pertaining to the defendant’s visitation with R is
an improper delegation of authority because the [trial]
court effectively delegated to the plaintiff, in consulta-
tion with the child’s therapist, the authority to suspend
or terminate the defendant’s visitation with R and its
attendant obligation to consider the best interests of R
pursuant to [General Statutes] § 46b-56 (c) before doing
so.” Id., 740. The majority concluded that, when “a
governing statute squarely places the obligation on the
trial court to decide custody and visitation in contested
disputes, delegation of this responsibility to a nonjudi-
cial entity, whether it be a parent or [a] third party, is
impermissible.” Id., 749. Chief Judge Bright concurred
in part and dissented in part, concluding in relevant part
that the trial court “properly exercised its [statutory]
authority . . . by crafting a visitation order that gave
the defendant the opportunity to maintain and improve
her relationship with R while protecting R’s best inter-
ests.” Id., 7562 (Bright, J., concurring in part and dis-
senting in part).

Thereafter, the plaintiff filed a motion for reconsider-
ation en banc, which the Appellate Court granted, lim-
ited to the issue of whether the trial court had
improperly delegated its judicial authority. Prior to oral
argument before the full Appellate Court, we trans-
ferred the appeal to this court pursuant to General
Statutes § 51-199 (c) and Practice Book § 65-1. Due to
the transfer, and because the Appellate Court’s judg-
ment as to the question of delegation of judicial author-
ity was rendered ineffective when that court granted
reconsideration, we review the trial court’s order on
this issue, rather than the judgment of the Appellate
Court, on appeal.?

3 Our jurisdiction over this appeal does not arise from the certification
process set forth in General Statutes § 51-197f and implemented by Practice
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On appeal, the defendant contends that a trial court
cannot “delegate its judicial authority to any person
serving the court in a [nonjudicial] function.” (Internal
quotation marks omitted.) Nashid v. Andrawis, 83
Conn. App. 115, 120, 847 A.2d 1098, cert. denied, 270
Conn. 912, 853 A.2d 528 (2004). She claims that the trial
court’s order empowering the plaintiff to unilaterally
suspend her visitation with R was an improper delega-
tion of the court’s judicial authority, as the order imper-
missibly permitted the plaintiff to define the nature and
scope of the defendant’s contact with the children. The
defendant argues that “common sense should dictate
that, in contentious divorce cases—without findings and
charges of abuse—giving one parent control over visita-
tion is an invitation for the parent with control to weap-
onize that power against the other parent.” (Emphasis
omitted.) Relying on the Viriginia Court of Appeals’
decision in Rainey v. Rainey, 74 Va. App. 359, 869
S.E.2d 66 (2022), the defendant argues further that, if
therapists and other professionals who deal with chil-
dren on a regular basis cannot be delegated the author-
ity to make visitation orders, then the trial court
similarly may not delegate such authority to a litigant
in a high conflict case. See id., 387 (“[l]eaving the sole
power of increased visitation with such a party invites
abuse and inequity”).

For his part, the plaintiff contends that the trial court
did not improperly delegate its judicial authority over
visitation to the plaintiff because the trial court also
concluded that the defendant was not unconditionally

Book § 84-1. Instead, we have jurisdiction by transfer pursuant to § 51-199
(c). See Practice Book § 65-1. Although there is an Appellate Court decision
in this case, the aspect of the decision relating to the issue of improper
delegation became ineffective when the Appellate Court granted the plain-
tiff’s motion for reconsideration en banc pursuant to Practice Book § 71-5.
See Practice Book § 84-4 (a) (motion for reconsideration is example of
motion that, “if granted, would render the Appellate Court order or judg-
ment ineffective”).
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entitled to unsupervised visitation. He argues that this
case is akin to Lehane v. Murray, 215 Conn. App. 305,
283 A.3d 62 (2022), in which the Appellate Court rejected
an improper delegation challenge to a trial court order
providing that a father may alter, change, or modify the
mother’s ordered visitation schedule; see id., 307, 309;
and Zilkha v. Zilkha, 180 Conn. App. 143, 183 A.3d 64,
cert. denied, 328 Conn. 937, 183 A.3d 1175 (2018), in
which the Appellate Court upheld a trial court’s order
deciding that a father did not have any right to custody
or visitation but allowing for voluntary visitation at the
discretion of his children. See id., 145-46, 168, 172-73.
We agree with the defendant.

We begin with the standard of review and the relevant
legal principles. Whether the trial court improperly dele-
gated its judicial authority is alegal question over which
we have plenary review. See, e.g., id., 170.

“It is well settled . . . that [n]o court in this state
can delegate its judicial authority to any person serving
the court in a nonjudicial function. The court may seek
the advice and heed the recommendation contained in
the reports of persons engaged by the court to assist
it, but in no event may such a nonjudicial entity bind
the judicial authority to [issue] any order or [to render
a] judgment so advised or recommended. . . . A court
improperly delegates its judicial authority to [a nonjudi-
cial entity] when that person is given authority to issue
orders that affect the parties or the children. Such
orders are part of a judicial function that can be done
only by one clothed with judicial authority.” (Internal
quotation marks omitted.) Thunelius v. Posackt, 193
Conn. App. 666, 674, 220 A.3d 194 (2019); see, e.g.,
Valante v. Valante, 180 Conn. 528, 532-33, 429 A.2d
964 (1980) (trial court may not delegate its statutory
decision-making authority to nonjudicial entity); see
also, e.g., Masters v. Masters, 201 Conn. 50, 64-66, 513
A.2d 104 (1986).
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The trial court’s authority to issue orders pertaining
to the custody and visitation of minor children is pre-
scribed by statute. Section 46b-56 (a) provides in rele-
vant part that “the court may make or modify any proper
order regarding the custody, care, education, visitation
and support of the children if it has jurisdiction . . . .”
Section 46b-56 (a) thus authorizes the trial court alone
to make or modify any proper order regarding custody
and visitation of a minor child. Subsection (b) of § 46b-
56 provides in relevant part that a trial court, in crafting
such orders, shall consider “the rights and responsibili-
ties of both parents . . . and the court shall enter
orders accordingly that serve the best interests of the
child and provide the child with the active and consis-
tent involvement of both parents commensurate with
their abilities and interests. . . .” Section 46b-56 (c)
requires the trial court, when making or modifying an
order as provided in subsections (a) and (b), to “con-
sider the best interests of the child” and enumerates
seventeen factors the court may consider. None of the
provisions in § 46b-56 permits the delegation by a trial
court of its statutory duty to one of the litigants before it.

Our starting point, then, is that the statutory language
itself precludes a trial court from delegating decision-
making authority over whether a parent has visitation
rights to anyone who is not a judge. See General Statutes
§ 46b-56 (a) (“the court may make or modify any proper
order regarding the custody, care, education, visitation
and support of the children if it has jurisdiction” (emphasis
added)). Only the trial court can modify its prior order
regarding visitation. With respect to child custody and
visitation orders, § 46b-56 “grants the trial court contin-
uing jurisdiction to make or modify any proper order
regarding the education and support of the children
and of care, custody and visitation . . . according to
the court’s perception of the best interests of the child.
. . . This judicial responsibility cannot be delegated,
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nor can the parties abrogate it by agreement. . . . In
the final analysis, the court retains jurisdiction to
determine and advance the best interests of the child.”
(Citations omitted; emphasis added; internal quotation
marks omitted.) Masters v. Masters, supra, 201 Conn.
65-66.*

In applying this statutory provision, this court has
also explained that a trial court improperly delegates
its judicial authority when that court removes itself
entirely from the decision-making process. See, e.g.,
Valante v. Valante, supra, 180 Conn. 532-33 (trial court
authorized domestic relations officer to resolve dis-
agreements with respect to division of marital property,
and this court concluded that rendering decision con-
cerning property distribution is judicial function); see
also, e.g., Nashid v. Andrawis, supra, 83 Conn. App.
120-22 (trial court’s proposed orders directing that
child related matters be resolved through binding arbi-
tration were improper delegation of judicial authority);
Weinstein v. Weinstein, 18 Conn. App. 622, 629, 561
A.2d 443 (1989) (trial court’s orders empowering guard-
ian ad litem to resolve disputes between parties were
improper delegation of court’s judicial function).

Furthermore, more recent cases from the Appellate
Court have recognized the nuances that arise in the
context of orders addressing child custody and visita-
tion. For example, in Zilkha, the trial court found that
the defendant’s relationship with his children was
strained due to years of fighting and conflict between
the parties. See Zilkha v. Zilkha, supra, 180 Conn. App.
147-49, 161-62. As a result, the trial court’s postdissolu-

*In Masters, this court concluded that parties could, by agreement, arbi-
trate certain matters, such as most child support disputes, without the trial
court’s approval. See Masters v. Masters, supra, 201 Conn. 68-69. Signifi-
cantly, however, we explained that, “[b]ecause determinations of custody
go to the very core of the child’s welfare and best interests, most courts
prohibit arbitration of custody disputes.” Id., 67.
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tion order limited the defendant’s visitation with his
fifteen year old children to voluntary visitation at their
discretion. See id., 165. The defendant argued that the
trial court impermissibly delegated its judicial authority
to the children in giving them sole discretion over his
visitation. See id., 168. The Appellate Court concluded
that, when the trial court crafted its order, “rather than
delegating its responsibility, the court exercised its
authority and met its obligation to decide issues of
custody and visitation . . . . This adjudication by the
court was the antithesis of a delegation because it
plainly decided that the defendant should not have any
right to custody or visitation. The fact that the court’s
order left open the possibility of voluntary visits at
the discretion of the [children] does not transform the
court’s decision-making into impermissible delegation.”
(Emphasis in original.) Id., 172.

Subsequently, the Appellate Court considered whether
atrial court had improperly delegated its judicial authority
regarding a father’s contact with his child to the child’s
therapist. See Kyle S. v. Jayne K., 182 Conn. App. 353,
370, 190 A.3d 68 (2018). The trial court ordered that
“[the child’s therapist] will dictate the scope of [the
father’s] contact with [the child] in a therapeutic set-
ting.” (Emphasis omitted; internal quotation marks
omitted.) Id., 371. The trial court also stated that it was
“restricting . . . contact so that the [therapist could]
be in charge.” (Emphasis omitted; internal quotation
marks omitted.) Id. The Appellate Court acknowledged
that a trial court is permitted to seek advice from a
nonjudicial entity but concluded that the trial court had
“advanced past that point . . . .” Id., 372. Accordingly,
the Appellate Court reversed that decision, concluding
that the trial court had “improperly removed itself from
the decision-making process by permitting [the thera-
pist] to decide the nature and scope of [the father’s]
contact with [the child].” (Emphasis added.) Id., 373.
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Finally, in Lehane, the Appellate Court determined
that a trial court’s order allowing the defendant father
to “ ‘alter, change or modify’ ” the visitation schedule
was not an improper delegation of judicial authority.
Lehane v. Murray, supra, 215 Conn. App. 307; see id.,
309, 315. The Appellate Court reasoned that the order
“did not . . . give the defendant unbridled authority
to modify [the plaintiff’s] right to visit their son; nor
did the [trial] court give the defendant unilateral author-
ity to suspend or terminate [the plaintiff’'s] parenting
access to their son.” (Internal quotation marks omitted.)
Id., 315. The Appellate Court emphasized that the order
“permit[ted] the defendant to modify the plaintiff’s visi-
tation schedule, not to modify her right to visitation.”
(Emphasis in original.) Id. Thus, the Appellate Court
concluded, the trial court “properly exercised its deci-
sion-making authority” in allowing the defendant to
alter, change, or modify the plaintiff’s visitation sched-
ule while not permitting him to reduce, suspend, or
terminate the plaintiff’s access to their child. Id., 318.

We find this line of cases from the Appellate Court
instructive. We read these cases to stand for the propo-
sition that a trial court cannot remove itself entirely
from the decision-making process, and, although a court
order may authorize a parent to modify the other par-
ent’s visitation schedule, it may ‘“not . . . modify [the
other parent’s] right to visitation.” (Emphasis in origi-
nal.) Id., 315. We agree. For example, it would not be
an improper delegation of judicial authority if a trial
court permitted a custodial parent the ability to, within
reason, change one day of visitation from Monday to
Tuesday because of a legitimate conflict. It would, how-
ever, be an improper delegation of judicial authority to
authorize the custodial parent to refuse to allow the
noncustodial parent who has visitation rights to visit
the child, as in the present case. The Appellate Court’s
reasoning in Zilkha is not to the contrary. In that case,
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the Appellate Court concluded that the trial court’s
order limiting the defendant’s visitation with his chil-
dren to voluntary visitation at their discretion was not
an improper delegation because the trial court “plainly
decided that the defendant should not have any right
to custody or visitation.” (Emphasis in original.) Zilkha
v. Zilkha, supra, 180 Conn. App. 172.

In the present case, the trial court’s visitation order
effectively removes the court entirely from the decision-
making process and delegates its authority to the plain-
tiff to suspend visitation. See, e.g., Valante v. Valante,
supra, 180 Conn. 532-33. By contrast, the defendant
cannot file a motion to modify visitation without first
seeking permission from the trial court to file that motion.
See Practice Book § 25-26 (g). We recognize that the
trial court was faced with a difficult situation in which
it concluded that the defendant’s actions had caused
emotional and psychological harm to her children, and
its visitation order was an attempt to best address that
situation. In this case, however, the trial court exceeded
the admittedly broad discretion it had when it author-
ized the plaintiff to suspend the defendant’s visitation.

We conclude that the trial court’s order authorizing
the plaintiff to exercise unilateral control over the
defendant’s visitation with R was an improper delega-
tion of judicial authority because the court delegated
to the plaintiff, in consultation with the child’s therapist,
the authority to suspend or terminate the defendant’s
visitation with R. Unlike the order in Zilkha, in which
the trial court concluded that the defendant did not
have any right to visitation; see Zilkha v. Zilkha, supra,
180 Conn. App. 172; the order in the present case
granted the defendant a specific right to visitation after
the defendant engaged in at least four sessions with
her mental health professional. The trial court went on
to state that the defendant “shall thereafter be entitled
to reasonable, incrementally increased, unsupervised
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visitation with [R] on a schedule approved by the [plain-
tiff] from time to time.” (Emphasis added.) The trial
court’s order became an impermissible delegation of
judicial authority when the court gave the plaintiff, after
consultation with the child’s therapist, the ultimate
authority to suspend the defendant’s right to visita-
tion altogether.

Unlike the order in Lehane, the order in the present
case was not limited to allowing the plaintiff to modify
the visitation schedule; it permitted the plaintiff to uni-
laterally suspend the defendant’s right to visitation with
R. Cf. Lehane v. Murray, supra, 215 Conn. App. 315
(order was not impermissible delegation of authority
because “the [trial] court did not . . . give the defen-
dant ‘unbridled’ authority to modify her right to visit
their son; nor did the court give the defendant unilat-
eral authority to suspend or terminate [the plaintiff’s]
parenting access to their son” (emphasis added)). The
fact that the trial court’s order required the plaintiff to
act reasonably and consult with R’s therapist before
exercising this authority does not save the order from
being an impermissible delegation of judicial authority.

It is important to emphasize that the trial court’s
order in this case places the decision-making authority
in the hands of a party to the litigation. It is hard to
conceive of a class of litigation that is, on the whole,
more emotionally charged, conflict-ridden and person-
ally contentious than marital dissolution actions and
child custody and visitation disputes. Allowing the cus-
todial parent to make visitation decisions for the non-
custodial parent creates a situation ripe for misjudgment
and abuse.’

> This case highlights one problem that may arise when a parent has
authority over the other parent. The trial court had ordered that the defen-
dant attend family therapy with the same therapist as S. This requirement
was complicated by the fact that the plaintiff did not provide the defendant
with the name of S’s therapist.
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We note that the majority of jurisdictions that have
addressed whether a trial court can delegate its author-
ity to a custodial parent have concluded that this type
of delegation is improper. See, e.g., R. H. v. M. H., supra,
219 Conn. App. 742-43 n.11 (citing cases). We find the
reasoning from the Virginia Court of Appeals in a recent
case insightful. In Rainey v. Rainey, supra, 74 Va. App.
359, the trial court ordered that the father would have
sole physical custody and forbade the mother from con-
tact ing the children outside of therapeutic letter writ-
ing. See id., 376. The trial court also granted “[the]
father sole discretion to consent to supervised visitation
between the [m]other and [the] children with a supervi-
sor of [the] [f]ather’s choice if [he] believe[d] that [the]
[m]other is appropriate and will not cause harm to the
children . . . .” (Internal quotation marks omitted.)
Id., 383.

On appeal, the Virginia Court of Appeals concluded
that the trial court “abdicated its statutory power, and
duty, to determine visitation”; id.; and reasoned that,
when “the governing statutes squarely place the obliga-
tion to make contested visitation decisions on the judi-
ciary, delegation of this responsibility to third parties
or parents is unauthorized.” Id., 387. Significantly, the
Court of Appeals also explained that, “from a practical
standpoint, there are obvious problems inherent in dele-
gating judicial decision-making functions to a party.
First, particularly in child custody and visitation cases,
parties are likely to have difficully communicaling
and seeing past their inherent biases. Leaving the sole
power of increased visitation with such a party invites
abuse and inequity.” (Emphasis added.) Id. The court
further reasoned that, because the father had no rele-
vant training that would allow him to make clinical
determinations with respect to whether the mother’s
behavior would harm the children, the order gave the
father “the power to make an uneducated decision by
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himself” or encouraged him to defer to a trained profes-
sional, which was “a [roundabout] way of impermissibly
delegating judicial power to a third party.” Id., 388. The
Virginia Court of Appeals concluded that the trial court
had erred in giving the father the power to determine
the mother’s visitation with the children. Id., 391.

There are cases, however, that have concluded that
a trial court may delegate authority to a custodial par-
ent. For example, the North Dakota Supreme Court
acknowledged the “highly unusual”’ nature of orders
granting visitation subject to a custodial parent’s discre-
tion but nevertheless upheld the trial court’s visitation
order, which granted the father visitation at the moth-
er’'s discretion, because there was a need to protect
the children from the father’s drug use. Wigginton v.
Wigginton, 692 N.W.2d 108 (N.D. 2005); see id., 112-13.
Similarly, the Alabama Court of Civil Appeals upheld a
visitation order that permitted the mother to refuse the
father’s visitation with their children “if she believe[d]
that he is under the influence of drugs or alcohol or
that he is placing the children in an unsafe environment
or a place of danger . . . .” Watkins v. Lee, 227 So. 3d
84, 85 (Ala. Civ. App. 2017). The court reasoned that,
“[i]n light of the evidence presented regarding the par-
ties’ history of domestic violence, the father’s past expo-
sure to drugs, [an] incident in which the son had been
burned, the possibility that the father had planned to
relocate with the children, the manner in which the
father had treated the son, and the father’s recent mari-
juana use, the trial court could have reasonably con-
cluded that, based on the particular facts and circumstances
of [the] case, including the refusal provision in its judg-
ment was a narrowly tailored means of preserving the
father’s rights and serving [the] children’s best interests
by protecting their health and safety.” 1d., 89.

We disagree with the reasoning in these cases to the
extent that the cases permit the delegation of judicial
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authority to custodial parents. As we explained, given
the inherent tensions between the parties in visitation
cases, we conclude that a trial court shall not delegate
to a parent its judicial authority to suspend visitation
with the other parent. Moreover, even if the reasoning
in these cases is sound, the facts of those cases are
inapposite to the present case. Unlike the trial courts
in the North Dakota and Alabama cases, the trial court
in the present case specifically concluded that the
defendant had “not caused physical harm to her chil-
dren, and there [was] no reason to believe [that] she is
a threat to do so.” Acknowledging that the defendant
has caused emotional harm to her children, the trial
court nevertheless emphasized that the defendant “is
an intelligent, engaging woman, who is desperate to
have a normal relationship with the children she loves.
She has, at times during the pendency of the postjudg-
ment litigation, demonstrated her ability to be an excel-
lent mother . . . .” To the extent that a trial court is
concerned about the safety of a child at the time it
makes its visitation order, the court, in exercising its
broad discretion, may make accommodations to ensure
the safety of the child. For example, it may require that
the visitation be supervised. What a trial court may not
do, however, is allow the custodial parent to decide
whether the noncustodial parent may even be allowed
to visit with his or her child. Thus, even under the
rationale in the North Dakota and Alabama cases, a
delegation of judicial authority to the plaintiff in the
present case would have been inappropriate.

There is good reason that, when a governing statute
squarely places the obligation on the trial courts to decide
custody and visitation, a trial court may not impermissi-
bly delegate that judicial authority. As an impartial deci-
sion maker, the trial court alone “ultimate[ly] [bears]
responsibility for determining and protecting the best
interests of children in family disputes . . . .” Masters
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v. Masters, supra, 201 Conn. 64. The requirement of
impartial decision-making is cast aside when that judi-
cial responsibility is delegated to the custodial parent
in a custody and visitation dispute, even though the
need for impartial decision makers in such disputes is
even more clear. Indeed, given the often contentious
nature of postdissolution relationships, a rule permit-
ting a custodial parent to decide visitation poses even
greater concerns than a rule permitting objective third
parties to decide visitation. See, e.g., Rainey v. Rainey,
supra, 74 Va. App. 387. Courts in Connecticut have
previously rejected a rule that would permit such a
delegation to third parties, such as guardians ad litem;
see Weinstein v. Weinstein, supra, 18 Conn. App. 629;
and therapists. See Kyle S. v. Jayne K., supra, 182 Conn.
App. 372-73. Although we need not decide whether
there can ever be a situation in which a trial court may
delegate authority to an objective third party, we are
confident that drawing the line at delegating authority
to a parent to indefinitely suspend visitation is appro-
priate. Such a practice invites greater occasion for fric-
tion and disagreement between parents. As the Shared
Parenting Council of Connecticut, Inc., argues in its
amicus brief, “[c]hildren are not well served” by orders
that “allocate all decision-making authority to” one par-
ent. Such an order, the amicus argues, only adds to the
adversarial environment.

Our trial judges face ever-changing and volatile cir-
cumstances requiring judicial intervention, even after
judgment has been rendered. These judges admirably
exercise their broad discretion in contested visitation
cases in an effort to accommodate the interests of all of
the parties and the children. Often, in these contentious
situations, there is an urgent need to make modifica-
tions in light of developments in the case. For example,
it may be necessary for parents to have rapid access
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to our courts in instances in which a child’s safety is
at risk.

We reaffirm “that decision-making in family disputes
requires flexible, individualized adjudication of the par-
ticular facts of each case without the constraint of object-
ive guidelines.” (Internal quotation marks omitted.) Yontef
v. Yontef, 185 Conn. 275, 278, 440 A.2d 899 (1981). “[I]n
matters involving child custody, and, by implication,
visitation rights . . . the rights, wishes and desires of
the parents must be considered [but] it is nevertheless
the ultimate welfare of the child [that] must control
the decision of the [trial] court. . . . In making this
determination, the trial court is vested with broad dis-
cretion . . . .” (Citations omitted; internal quotation
marks omitted.) Ridgeway v. Ridgeway, 180 Conn. 533,
541, 429 A.2d 801 (1980). It is critically important that
our trial judges be afforded broad discretion when craft-
ing visitation orders in order to best account for the
interests of the parties and the children in often highly
contentious and ever evolving situations. The trial judges
may not, however, delegate to the custodial parent the
authority to suspend the visitation rights of a noncusto-
dial parent.

The trial court’s order is reversed insofar as that court’s
modification of custody was based on a determination
that a nonjudicial entity may suspend the defendant’s
visitation rights with R and the case is remanded for
further proceedings solely as to that issue.

In this opinion D’AURIA, ECKER, ALEXANDER and
DANNEHY, Js., concurred.



