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State v. Marcello E.

STATE OF CONNECTICUT ». MARCELLO E.*
(SC 20792)

McDonald, D’Auria, Mullins, Ecker and Dannehy, Js.**
Syllabus

The defendant appealed, on the granting of certification, from the judgment
of the Appellate Court, which had affirmed his conviction of assault in the
first degree in connection with the stabbing of the victim. The defendant
claimed that the Appellate Court incorrectly concluded that the trial court
had not abused its discretion when it admitted evidence of two instances
of prior misconduct, during which the defendant physically assaulted the
victim by punching her in the face, for the purpose of establishing his
specific intent to cause serious bodily injury in connection with the charged
offense. Held:

Contrary to the Appellate Court’s determination, the trial court abused its
discretion in admitting the prior misconduct evidence, and, because the
admission of that evidence was harmful, this court reversed the Appellate
Court’s judgment, and the case was remanded for a new trial.

Even if this court assumed that the prior misconduct evidence was relevant
to prove that the defendant had the specific intent to cause serious bodily
injury, the probative value of the evidence did not outweigh its prejudi-
cial effect.

The key issue at trial was the identity of the person who had stabbed the
victim and not whether the assailant had the requisite intent, the probative
value of the prior misconduct evidence with respect to the issue of intent
was diminished insofar as intent had already been proven by extensive
documentary and testimonial evidence demonstrating the nature of the
crime, and the admission of the prior misconduct evidence was unduly
prejudicial because it presupposed the defendant’s identity as the victim’s
assailant or his propensity to commit the charged offense.

*In accordance with our policy of protecting the privacy interests of the
victims in cases involving family violence, we decline to use the defendant’s
full name or to identify the victim or others through whom the victim’s
identity may be ascertained. See General Statutes § 54-86e.

Moreover, in accordance with federal law; see 18 U.S.C. § 2265 (d) (3)
(2018), as amended by the Violence Against Women Act Reauthorization
Act of 2022, Pub. L. No. 117-103, § 106, 136 Stat. 49, 851; we decline to
identify any person protected or sought to be protected under a protection
order, protective order, or a restraining order that was issued or applied
for, or others through whom that person’s identity may be ascertained.

** The listing of justices reflects their seniority status on this court as of
the date of oral argument.
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The admission of the prior misconduct evidence was harmful because,
although it bore some initial probative value, the prior misconduct evidence
resurfaced multiple times during the trial, it presupposed that the defendant
was the assailant, the remaining evidence was sufficiently equivocal as to
the assailant’s identity, and the trial court’s limiting instructions could not
undo the harm caused by the admission of the challenged evidence when
the state’s case was predicated on the issue of identity.
(Two justices dissenting in one opinion)

Argued September 16, 2024—officially released March 4, 2025
Procedural History

Substitute information charging the defendant with
the crime of assault in the first degree, brought to the
Superior Court in the judicial district of Hartford and
tried to the jury before Gold, J.; verdict and judgment
of guilty, from which the defendant appealed to the
Appellate Court, Alvord and Suarez, Js., with Bishop,
J., dissenting, which affirmed the trial court’s judgment,
and the defendant, on the granting of certification,
appealed to this court. Reversed; new trial.

John R. Weikart, with whom was Emily Graner Sex-
ton, for the appellant (defendant).

Meryl R. Gersz, assistant state’s attorney, with whom,
on the brief, were Sharmese L. Walcott, state’s attorney,
and Anthony Bochicchio, supervisory assistant state’s
attorney, for the appellee (state).

Opinion

D’AURIA, J. In this certified appeal, we consider
whether the Appellate Court properly upheld the trial
court’s admission of prior misconduct evidence, an
issue we have had to address with increasing frequency.
See, e.g., State v. Delacruz-Gomez, 350 Conn. 19, 20-21,
323 A.3d 308 (2024); State v. Samuel U., 348 Conn. 304,
307-308, 303 A.3d 1175 (2023); State v. Patrick M., 344
Conn. 565, 594-602, 280 A.3d 461 (2022); State v. Pat-
terson, 344 Conn. 281, 283, 278 A.3d 1044 (2022); State
v. Juan J., 344 Conn. 1, 4-5, 276 A.3d 935 (2022).
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A jury found the defendant, Marcello E., guilty of
assault in the first degree in violation of General Stat-
utes § 53a-59 (a) (1). See State v. Marcello E., 216 Conn.
App. 1, 3, 283 A.3d 1007 (2022). The Appellate Court
upheld his conviction, rejecting the defendant’s claim
that the trial court had abused its discretion, causing
him harm, by admitting evidence of two incidents of
prior misconduct, during which he physically assaulted
the victim, to demonstrate his specific intent to cause
her serious bodily injury, an element of the charged
offense. See id., 11-12, 38. On appeal, the defendant
asks us to reject the Appellate Court’s conclusion that
the prior misconduct evidence was admissible and
instead to conclude that it was not relevant to a material
fact in the case, and, even if it were relevant, that its
probative value did not outweigh its prejudicial effect.
We agree with the defendant to the extent that the
evidence was unduly prejudicial and harmful and there-
fore reverse the judgment of the Appellate Court and
order a remand of the case for a new trial.

The Appellate Court’s decision describes much of
the procedural history and relevant facts, which we
summarize and supplement with additional facts that
the jury could have reasonably found. See id., 3-6. The
defendant and the victim were in a romantic, cohabitat-
ing relationship until November, 2009, two years before
the date of the charged crime, and had two children
together, a daughter, S, and a son, J. Toward the end
of their relationship, there were multiple incidents of
domestic violence in which the defendant physically
assaulted or verbally threatened the victim. The prior
incidents each occurred at least two years before the
criminal conduct at issue.

On November 16, 2011, at approximately 5:56 p.m.,
the victim was stabbed across her head, legs, arm, and
back while entering her home through the rear entrance.
It was raining heavily at the time, and the victim had
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just returned from a grocery store with S, then eight
years old, who entered the home before the stabbing
began. The attacker tried to drag the victim outside but
ran away after thirteen year old J, who was home at
the time, responded to the victim’s cries, helped her
inside, and locked the door. The victim then told J that
his father had stabbed her. J called 911 but did not
identify the defendant as the assailant while on the
phone with the police.! Immediately afterward, S called
the defendant to tell him what had happened to her
mother, but the call dropped shortly after it began.

When the police arrived, the victim was lying on the
ground in a large pool of blood near the back stairwell

! Both the victim and J testified at trial, nearly eight years after the incident,
that the victim had told J on the night of the incident that his father had
attacked her. It is therefore appropriate to observe, reading the evidentiary
record in the light most favorable to sustaining the verdict, that the jury
could have reasonably believed that the victim in fact had identified the
defendant on the night of the incident. However, the evidence adduced at
trial was not entirely clear regarding whether the victim in fact identified
the defendant as her attacker that night. For example, as noted, J called
911 that night but did not identify the defendant as the assailant while on
the phone with the police. Also, after purporting to tell J immediately after
the attack that the defendant had stabbed her, and after being taken to a
hospital following the attack, the victim told a police officer that she did
not recognize or see the person who had stabbed her. Although one of the
responding police officers testified that his conversations with the victim,
S, and J while at the crime scene made the defendant a potential suspect,
there was no evidence offered at trial that a written record existed to this
effect, so it was not made clear whether the police had deduced that the
defendant might have been a suspect or whether someone in the victim’s
household identified him that night. In fact, no recorded evidence of the
defendant’s involvement in the attack surfaced until the victim identified
him as her assailant when the police showed her a photographic array that
featured the defendant—the victim’s former boyfriend and the father of her
children—among photographs of strangers. J ultimately corroborated the
victim’s identification of the defendant in a written statement to the police
three weeks after the attack but only after the victim identified the defendant
in the photographic array. Finally, J was hesitant at trial to unequivocally
testify that his father was the assailant, requiring the prosecutor to refresh
his memory with the written statement that J had given to the police three
weeks after the stabbing.
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area of the home. The police verified that there were
no eyewitnesses to the stabbing. They could not find
evidence of fibers, hairs, or “anything anyone might
have dropped behind” at the crime scene, although this
was perhaps explained by the rainy weather. The victim
was taken to a hospital for immediate medical treat-
ment, including a large amount of pain medication.

Earlier that day, the defendant had picked up S from
school pursuant to a standing agreement he had with
the victim, namely, that the defendant or his mother,
O, would pick up S from school after 3 p.m. and watch
her until the victim finished her workday after 5 p.m.
On the day of the attack, at approximately 3:45 p.m.,
the defendant picked up S, took her to a fast-food res-
taurant, and then went back to O’s home, where he was
living at the time. S saw the defendant, the only person
with her at O’s house, leave with a backpack and get
into a car she did not recognize at approximately 5
p.m., thirty minutes before the victim came to pick her
up and fifty-five minutes before the stabbing.’

2 We observe, as we did with respect to whether the victim had identified
the defendant on the night of the attack; see footnote 1 of this opinion; that,
reading the evidentiary record in the light most favorable to sustaining the
verdict, the jury reasonably could have credited S’s account of the events
at issue. However, the particulars of what happened between S’s arrival at
O’s home and the stabbing—and therefore, S’s account—were disputed at
trial. That dispute was highly relevant to the verdict, considering that the
alternative timeline presented by the defendant, O, and his sister, D, sup-
ported the defendant’s innocence. As noted, S testified that only she and
the defendant were at O’s house that afternoon and that she saw him leave
the house with a backpack. O, on the other hand, testified that she was
home the entire time with S, the defendant, and her infant grandson, who
was unrelated to the victim, S, or J. O indicated that, after S and the defendant
arrived at her house, the defendant went upstairs to sleep. She also testified
that the defendant had back problems because of a workplace injury and
that she had never seen him wear a backpack. Further, O testified that it
would have been impossible for the defendant to leave the house without
her knowing because she was walking around the ground floor of the house
with her grandson at the time, and the door the defendant would have exited
from would have made a loud noise. D corroborated O’s account, testifying
that she had arrived at O’s home shortly after the victim picked up S and
saw the defendant coming down the stairs with O to talk to the police, with
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After the victim was taken to the hospital, the police
went to O’s home to ask the defendant where he was at
the time of the stabbing. The responding officer observed
that the defendant came downstairs and stated that he
was at O’s house all day. The officer also spoke with
O and the defendant’s sister, D, both of whom were
home at the time, but he did not ask for their statements
or create notes summarizing their conversations. He
did not observe any blood, water, or debris on the
defendant or in the home.

The police continued their investigation over the next
several days, culminating in their showing the victim a
photographic array that included five strangers along
with the defendant. Five days after the stabbing, the
victim, still in the hospital, was presented with that
array and identified the defendant as the person who
had stabbed her. The police then obtained an arrest
warrant for the defendant and took him into custody.
Shortly thereafter, on December 7, 2011, J provided a
sworn statement to the police in which he averred that
the victim had told him on the night of the stabbing
that his father had attacked her.

Prior to the start of trial, the defendant filed motions
for the state to disclose, and, ultimately, for the court
to preclude, any evidence of prior misconduct that the
state would seek to present at trial. Once the state
indicated that it would seek to offer evidence of four
incidents of the defendant’s prior misconduct as rele-
vant to the defendant’s motive and intent, the court
held a hearing to determine their admissibility. Defense
counsel objected to the admission of these incidents
as irrelevant and highly prejudicial, particularly consid-
ering that the main issue for the jury to determine was

his hair mussed, as if he had just woken up. The defendant also testified
in his defense, maintaining his alibi that he was sleeping in O’s home at the
time of the stabbing.
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the identity of the individual who had assaulted the
victim rather than the perpetrator’s intent or motive.?
The court concluded that two of the four incidents were
relevant to the defendant’s intent to cause the victim
serious bodily injury and that their probative value out-
weighed any prejudicial effect because the incidents
were neither too remote in time, nor similar in fact, nor
severe in injury to arouse the jurors’ emotions. The
first incident of prior misconduct that the trial court
admitted took place in March, 2008. The defendant had
punched the victim in the face in their shared home
because he was irritated about noise from the victim’s
vacuuming. She tried to leave the house, but the defen-
dant would not let her. The other incident the court
admitted occurred in October, 2009, when the defen-
dant punched the victim in the mouth in front of S,
again in their shared home, after an argument about
the victim’s car overheating. The court determined that
the jury could consider these two incidents as relevant
to the defendant’s intent, but not his motive, and directed
the prosecutor to elicit testimony about the prior mis-
conduct in a noninflammatory manner.

On the morning of the first day of trial, prior to the
introduction of any evidence that would link the defen-
dant’s identity with that of the victim’s attacker, the
victim testified about the two incidents of prior miscon-
duct that the trial court had ruled admissible. Specifi-
cally, the victim testified that the defendant had
assaulted her in the past on two occasions while they
were arguing. The trial court then instructed the jury
that it could not consider the evidence for propensity
purposes, noting that, “if you do not believe the evi-
dence of these prior incidents or, even if you do, if you
do not find that it logically, rationally, and conclusively

? For a more detailed description of each of the four incidents and the
parties’ arguments for and against their admissibility, see State v. Marcello
E., supra, 216 Conn. App. 6-8.
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bears on the issue of the defendant’s intent at the time
of the crime charged in this case, then you may not
consider this testimony relating to the incidents in the
past for any purpose whatsoever . . . . You may not
allow your mind uncritically to believe that the defen-
dant must be or is more likely to be the person who
committed the crime charged in this case merely because
of the misconduct he may have directed toward [the
victim] previously; nor may you believe that the defen-
dant is or is more likely to be guilty of the offense here
charged merely because of the alleged prior miscon-
duct.” After the court delivered this instruction, the
victim testified that the defendant was the person who
had stabbed her. She then authenticated several photo-
graphs showing the extent of her injuries, which were
admitted into evidence. She also testified that she had
sustained a collapsed lung and undergone three surger-
ies as a result of the stabbing. She explained the impact
that her injuries had on her daily life, namely, that she
was unable to walk for long periods of time, walk up
hills or steps, or run.

The incidents of prior misconduct resurfaced during
the defendant’s testimony and closing arguments to the
jury. In its final charge, the trial court instructed the
jury that it was “permitted to consider [the] evidence
of prior incidents . . . only if you believe they
occurred and, even then, only to the extent that you
find that their occurrence may bear on the issue of
whether the defendant possessed the requisite intent
to commit the crime alleged in this case.”

After the jury found the defendant guilty, defense
counsel renewed his prior motions for a new trial and
a judgment of acquittal. Counsel argued that the evi-
dence of the defendant’s prior misconduct was unduly
prejudicial, requiring a new trial. He further argued that
the state had not sufficiently proven that the defendant
was the person who stabbed the victim, requiring an
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acquittal, considering that, as the prosecutor noted dur-
ing his closing argument, “the issue in this case is identi-
fication.” The trial court denied these motions, and the
defendant appealed to the Appellate Court.

On appeal, the defendant claimed that the trial court
had abused its discretion, causing him harm, when it
admitted the two incidents of his prior misconduct to
demonstrate his specific intent because intent was not
in dispute based on the evidence presented at trial.
State v. Marcello E., 216 Conn. App. 20. He further
claimed that, even if the prior misconduct evidence was
relevant, it was unduly prejudicial considering that the
key issue at trial was the identity of the person who
had stabbed the victim, and, yet, the very relevance of
the prior misconduct unfairly presumed his involve-
ment in the charged crime. Id., 20, 23-24. A majority
of the Appellate Court upheld the trial court’s admission
of the two incidents of prior uncharged misconduct,
first rejecting the defendant’s contention that specific
intent, an essential element of the charged offense, was
not at issue because “[t]he defendant did not directly
and explicitly admit before the trier of fact that he had
the intent to cause serious physical injury. Therefore,
the state bore the burden of proving that the defendant
had the intent to cause serious physical injury to the
victim.” Id., 23. The court next reasoned that, because
the two prior incidents involved the same victim and
were of a similar nature, they were “especially illumina-
tive of the defendant’s motivation and attitude toward
that victim and thus of his intent . . . .”(Internal quota-
tion marks omitted.) Id., 24.

The Appellate Court majority further concluded that
the incidents of prior misconduct were not unduly prej-
udicial because they (1) were less severe than the
charged crime and would therefore not unduly arouse
the jurors’ emotions, (2) did not unfairly surprise the
defendant because the admissibility of the evidence
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was litigated outside the presence of the jury, (3) did
not consume an undue amount of time at trial or create
side issues, and (4) were presented to the jury in a
limited and noninflammatory manner. See id., 31-32.
Finally, the majority held that the prior misconduct
evidence was harmless in any event, considering the
strength of the state’s case and the limiting instructions
the trial court provided upon the admission of the evi-
dence. See id., 33, 36-38.

Judge Bishop dissented, concluding that the prior
misconduct evidence was irrelevant, unduly prejudicial,
and harmful to the defendant. See id., 46, 53-55 (Bishop,
J., dissenting). Judge Bishop stressed that, in his view,
the testimony constituted inadmissible propensity evi-
dence because intent was “evident from the nature of
the attack itself and was not contested at trial.” Id., 46.
He relied on this court’s recent decision in Juan J.,
which held that, “in a general intent crime case, in
which the theory of defense is that the conduct did not
occur at all, rather than a theory of defense in which
the conduct occurred unintentionally, uncharged mis-
conduct is irrelevant and inadmissible to prove intent.”
State v. Juan J., supra, 344 Conn. 4-5. He also distin-
guished the appellate cases that the state and the major-
ity relied on, noting that the incidents did not “bear
sufficient commonalities to be probative of the defen-
dant’s intent to commit the crime in question . . . .”
State v. Marcello E., supra, 216 Conn. App. 52 (Bishop,
J., dissenting). Finally, Judge Bishop concluded that
admission of the prior misconduct evidence harmed the
defendant because, contrary to the majority’s assertion,
the other evidence at trial was in equipoise as to the
determinative issue of the assailant’s identity. Id., 56.

We granted the defendant’s petition for certification
to appeal, limited to the issues of whether the Appellate
Court correctly concluded that (1) the trial court had
not abused its discretion by admitting evidence of prior
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misconduct to establish intent, and (2) any error in the
trial court’s admission of evidence of prior misconduct
was harmless. See State v. Marcello E., 346 Conn. 901,
901-902, 287 A.3d 136 (2023). We agree with the defen-
dant that the evidence of prior misconduct was unduly
prejudicial and that its admission was harmful.

As a general rule, evidence of prior misconduct is
inadmissible to prove that a defendant is guilty of the
crime for which he is on trial. “Such evidence cannot
be used to suggest that the defendant has a bad charac-
ter or a propensity for criminal behavior. . . . This evi-
dence may be admissible, however . . . to prove intent,
identity, malice, motive, common plan or scheme,
absence of mistake or accident, knowledge, a system
of criminal activity, or an element of the crime, or to
corroborate crucial prosecution testimony.” (Citation
omitted; internal quotation marks omitted.) Statev. Pat-
terson, supra, 344 Conn. 290-91. We have previously
admonished trial courts to carefully weigh whether to
admit evidence of prior misconduct because, “while
typically being of relatively slight value, [it] usually is
laden with the dangerous baggage of prejudice, distrac-
tion, and time-consumption.” (Internal quotation marks
omitted.) State v. Meehan, 260 Conn. 372, 395, 796 A.2d
1191 (2002); see also Michelson v. United States, 335
U.S. 469, 475-76, 69 S. Ct. 213, 93 L. Ed. 168 (1948)
(“The state may not show [the] defendant’s . . . spe-
cific criminal acts . . . even though such facts might
logically be persuasive that he is by propensity a proba-
ble perpetrator of the crime. The inquiry is not rejected
because character is irrelevant; on the contrary, it is said
to weigh too much with the jury and to so overpersuade
them as to prejudge one with a bad general record
and deny him a fair opportunity to defend against a
particular charge.” (Footnotes omitted.)).

Therefore, “[w]e have developed a two part test to
determine the admissibility of such evidence. First, the
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evidence must be relevant and material to at least one
of the circumstances encompassed by the exceptions
[set forth in § 4-5 (c) of the Connecticut Code of Evi-
dence]. . . . Second, the probative value of the evi-
dence must outweigh its prejudicial effect.” (Internal
quotation marks omitted.) State v. Patterson, supra, 344
Conn. 291. We have stated that the trial court has wide
discretion over this evidentiary question and that we
will overturn the court’s ruling only upon a showing of
a clear abuse of that discretion. See, e.g., State v. Mark
T., 339 Conn. 225, 232, 260 A.3d 402 (2021).

“Relevant evidence means evidence having any ten-
dency to make the existence of any fact that is material
to the determination of the proceeding more probable
or less probable than it would be without the evidence.
. . . This concept embodies two components: (1) pro-
bative value, and (2) materiality.” (Internal quotation
marks omitted.) Id., 241. For purposes of resolving the
present case, we will assume, without deciding, that
the defendant’s prior misconduct was both probative
and material, and therefore relevant, to whether he had
the specific intent to commit the assault because intent
was an element of the charged offense and therefore is
“always at issue unless directly and explicitly admitted
before the trier of fact.” State v. Baldwin, 224 Conn.
347, 356, 618 A.2d 513 (1993).4

Of course, our assumption that the evidence of prior
misconduct was relevant to demonstrate the defen-
dant’s specific intent does not end our inquiry. Because

* Although it does not change our conclusion, we note our disagreement
with the state and the Appellate Court that we can consider the probative
value of the defendant’s prior misconduct to include his motivation and
attitude toward the victim, and therefore his intent to cause her serious
bodily injury. The trial court specifically ruled that the jury could not use
the prior misconduct evidence to demonstrate the defendant’s motive. There-
fore, the similarities between the prior misconduct and the charged offense
cannot logically be probative of the defendant’s motivation and attitude
toward the victim.
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the general rule is that evidence of “other crimes,
wrongs or acts” of a person is inadmissible; Conn. Code
Evid. § 4-5 (a); we have held that, for evidence to fall
within the “exceptions to [that] general prohibition” and
be admissible for the purposes specifically contained
in § 4-5 (¢), “the probative value of the evidence must
outweigh its prejudicial effect.” (Internal quotation
marks omitted.) State v. Patterson, supra, 344 Conn.
290-91. “[T]his court has identified four situations in
which the potential prejudicial effect of relevant evi-
dence would suggest its exclusion . . . (1) [when] the
facts offered may unduly arouse the [jurors’] emotions,
hostility or sympathy, (2) [when] the proof and answer-
ing evidence it provokes may create a side issue that
will unduly distract the jury from the main issues, (3)
[when] the evidence offered and the counterproof will
consume an undue amount of time, and (4) [when] the
defendant, having no reasonable ground to anticipate
the evidence, is unfairly surprised and unprepared to
meet it.” (Citation omitted; emphasis in original; inter-
nal quotation marks omitted.) State v. Delacruz-Gomez,
supra, 350 Conn. 24. “This balancing inquiry is neces-
sary to militate against the risk that the attention of a
jury may be distracted from consideration of the proof
of the charges at hand, and, instead, and for improper
reasons, fix the defendant’s guilt on evidence of mar-
ginal evidentiary value.” (Internal quotation marks
omitted.) Id. This inquiry is particularly important with
respect to prior misconduct evidence, given its “typi-
cally . . . slight value [and potential for] . . . preju-
dice, distraction, and time-consumption.” (Internal
quotation marks omitted.) State v. Meehan, supra, 260
Conn. 395. When the probative value of the prior mis-
conduct evidence “is marginal and its prejudicial tend-
encies [are] clear . . . the discretion invested in the
trial court is not a license to depart from the principle
that evidence of other crimes, having no substantial



State v. Marcello E.

relevancy except to ground the inference that the
accused is a bad person and hence probably committed
this crime, must be excluded.” State v. Onofrio, 179
Conn. 23, 30, 425 A.2d 560 (1979).

The defendant argues that the trial court improperly
concluded that the probative value of the prior miscon-
duct evidence outweighed its prejudicial effect because
“the other evidence presented by the state (the highly
violent and injurious nature of the attack itself) defini-
tively established the requisite specific intent, [meaning
that] the uncharged misconduct evidence could have
no practical effect on the [jurors] other than to convince
them that the defendant had violent tendencies and
a propensity toward violence against [the victim] in
particular.” The state responds that the trial court prop-
erly balanced the potential prejudice of the prior mis-
conduct evidence by concluding that “the prior
misconduct was much less severe than the charged
offense,” by permitting only “a redacted version of the
prior incidents,” and by issuing limiting instructions,
all of which made it unlikely that the prior misconduct
evidence would “unduly arouse the [jurors’] emotions,
hostility, or sympathy . . . [or] consume an undue
amount of time or create any side issues.” (Citation
omitted.)

We agree with the defendant that the slight probative
value of the prior misconduct evidence did not outweigh
its prejudicial effect. The prior misconduct evidence
was admitted as relevant solely to prove the assailant’s
specific intent to commit the charged offense, not his
motive oridentity. Because the trial court was on notice,
before it ruled on the admissibility of the prior miscon-
duct evidence, that (1) there would be ample other
evidence demonstrating the assailant’s specific intent,
(2) the assailant’s identity, not his intent, was truly what
would be at issue, and (3) the victim would testify early
in the trial about the prior misconduct and then identify
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the defendant as her assailant, we conclude that the trial
court abused its discretion by prematurely admitting
the prior misconduct evidence, considering that its
value was “marginal and its prejudicial tendencies
clear.” State v. Onofrio, supra, 179 Conn. 30.

Prior to the start of evidence, the prosecutor summa-
rized for the court the nature of the charged conduct,
highlighting that the victim intended to testify that she
had been stabbed multiple times, causing “significant
injury to her legs and to her head.” The prosecutor
anticipated that the victim would then “testify that [the
defendant] is the individual who stabbed me.” The court
also was put on notice at that time that the anticipated
main issue at trial would not be the assailant’s specific
intent but, rather, “who assaulted her.” The court
should have recognized that admitting the prior miscon-
duct evidence was unduly prejudicial, at least at the
time it was admitted, because it would presuppose the
determinative issue at trial—the assailant’s identity—
while only advancing a slight probative value and doing
so in a cumulative fashion. Its failure to do so, particu-
larly considering the state of the pretrial record and
that the prior misconduct evidence, at the very least,
came up to the “fine line” of impermissible propensity
evidence, constituted an abuse of discretion.’ State v.
Beavers, 290 Conn. 386, 405 n.19, 963 A.2d 956 (2009).

> We are cognizant that the trial court was asked to rule on the admissibility
of the prior misconduct evidence before the state began presenting evidence,
and therefore before it knew with certainty whether that evidence would
be merely cumulative or that the assailant’s identity would truly be the
determinative issue at trial. However, as discussed, prior to the presentation
of evidence, the trial court had enough information about the nature of the
misconduct evidence and the trial such that deferring the admission of or
a final ruling on the prior misconduct evidence would have been the prudent
course to take.

More generally, however, whether a trial court can know, prior to trial,
that prior misconduct evidence will be unduly prejudicial is a highly fact
specific inquiry that is dependent on whether the state provides an offer of
proof outlining the evidence it plans to present at trial and whether the court
is aware of the defendant’s defense. Because evidence of prior misconduct
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Once the presentation of evidence began, the prejudi-
cial impact of the prior misconduct only increased as its
merely cumulative nature materialized and its probative
value continued to wane, supporting our conclusion
that the trial court had abused its discretion when it
admitted that evidence. See State v. Mark T., supra, 339
Conn. 246 (“[R]elevant cumulative evidence is properly
excluded when, in the court’s exercise of discretion, it
is unfairly cumulative and, thus, is more prejudicial
than probative . . . . [T]he exclusion of cumulative
evidence targets prejudicial overemphasis and ineffi-
cient judicial proceedings.” (Citation omitted; internal
quotation marks omitted.)). The prosecution’s pretrial
summary to the court about how the trial would unfold
proved accurate: before and after the state introduced
the prior misconduct evidence, the jury heard extensive
evidence of the nature of the attack on the victim, ensur-

carries such potential for prejudice, and, often, as in the present case, is of
such slight probative value, we encourage trial courts to withhold a final
decision on whether to admit evidence of prior misconduct until a point in
the trial when it is apparent to the court that the evidence is both relevant
and not unduly prejudicial.

We have previously detailed the procedures that other courts have taken
to this effect, noting that withholding a decision “encourages flexibility in
a trial court’s exercise of discretion, allowing [courts] to rule on the admis-
sion of uncharged misconduct using pretrial procedures if there is a record
basis to reliably determine the relevance and admissibility of other acts
evidence . . . but . . . if the [trial] court still remains uncertain of an
appropriate ruling at the conclusion of the prosecutor’s other proofs, it
should permit the use of other acts evidence on rebuttal, or allow the
prosecution to reopen its proofs after the defense rests, if it is persuaded
in light of all the evidence presented at trial, that the other acts evidence
is necessary to allow the jury to properly understand the issues . . . .”
(Citation omitted; internal quotation marks omitted.) State v. Juan J., supra,
344 Conn. 24-25 n.12. In the present case, for example, had the trial court
waited to issue a decision on the evidence of prior misconduct, it would
have appropriately opted to disallow that evidence because it was cumula-
tive, given the plethora of other evidence about the nature of the crime. Or
the court would have disallowed the evidence because, upon evaluating the
state’s case, it would have become clear that, because identity was disputed,
evidence that presupposed the identity of the assailant was unduly preju-
dicial.
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ing that the assailant’s intent to cause serious bodily
injury was more than sufficiently demonstrated. Before
the victim testified about the defendant’s prior miscon-
duct, the jury heard from a responding police officer,
Sergeant Chris Hunyadi, who testified that the victim
“was lying in a pool of blood and . . . had suffered
stab wounds.” Later, the jury heard the victim testify
that the defendant “ran in front of me and started stab-
bing me.” She then testified about the extent of her
injuries, including a collapsed lung and multiple surger-
ies, and their continued impact on her daily life. The jury
also saw photographic evidence of the victim’s injuries.

The cumulative nature of the prior misconduct evi-
dence exacerbated its prejudicial impact because it
increased the risk that jurors would presuppose the
defendant’s identity as the assailant, a determinative
and disputed fact at trial. The prosecutor recognized
that the assailant’s specific intent, which the prior mis-
conduct was meant to be probative of, was undisputed,
noting in closing argument that “anybody who commits
these significant injuries to another party . . . could
have no other intent but to cause serious physical
injury.” The prosecutor continued, recognizing that the
real question was the assailant’s identity: “[T]he ques-
tion then becomes, who committed that act?
[T]here is only evidence of one particular party; that
would be the defendant.” Because, as the prosecutor
argued, the assailant’s intent to cause serious bodily
injury was unquestionable, whatever slight probative
value the trial court might have attributed to the prior
misconduct evidence as to the assailant’s intent at the
beginning of the trial necessarily decreased once it
became clear that intent was not at issue. Meanwhile,
the prejudicial impact of the prior misconduct evidence
conversely increased as the trial continued. Yet, the
prior misconduct evidence was presented to and con-
sidered by the jury from the first moments of trial until
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closing arguments, begging the critical question pre-
sented by this case: what, exactly, could the jury have
taken from this evidence if intent, the issue for which
the prior misconduct evidence was offered, was not in
doubt? We are hard-pressed to conclude that it could be
anything but the determinative issue of the defendant’s
identity in the charged offense or, put differently, his
propensity to commit the charged offense. Therefore,
not only did the probative value of the prior misconduct
evidence not outweigh its prejudicial impact at the time
the trial court admitted it, but its dangerous prejudicial
impact only increased as the trial proceeded. The trial
court should have therefore excluded the prior miscon-
duct evidence as unduly prejudicial.

We are particularly concerned about the dangerous
prejudicial weight that uncharged misconduct evidence
can bring to a trial, considering the powerful potential
for this type of evidence to impermissibly demonstrate
a defendant’s propensity for criminal behavior, as it did
in the present case. See State v. Onofrio, supra, 179
Conn. 29-30; see also State v. Gilligan, 92 Conn. 526,
536, 103 A. 649 (1918) (“[I]t would be an abuse of discre-
tion to permit proof of similar but unconnected [crimes]

. where the [s]tate’s evidence had already gone so
far toward eliminating accident or mistake as to leave
no reasonable doubt [of intent] . . . . Otherwise evi-
dence inadmissible on the general issue would be admit-
ted for the special purpose of characterizing an
equivocal act . . . and . . . the only practical effect

. would be to prejudice the accused . . . . In such
cases the [s]tate should exhaust its other evidence of
criminal intent before resorting to proof of other
unconnected acts for that purpose, and it should not
resort to such proof until it has also exhausted its
evidence connecting the accused with the [crime].”
(Emphasis added.)).
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The state suggests that our reliance on Onofrio and
Gilligan is misplaced because this court has distin-
guished both precedents in subsequent decisions. See
State v. Patrick M., supra, 344 Conn. 601 n.12; State
v. Beavers, supra, 290 Conn. 405 n.20. But the state
improperly characterizes our case law. Onofrio and
Gilligan, like Patrick M. and Beavers, stand for the
long held proposition that evidence must be relevant
and more probative than prejudicial to be admissible.

In Onofrio, this court held that photographic evi-
dence of the defendant’s collection of guns, including
his holster, was inadmissible to demonstrate that he
had the means to commit murder because the murder
weapon was a handgun not contained in his collection,
the state had not sufficiently connected the presence
of the defendant’s guns to the crime charged, and “the
jury had been fully apprised” of the holster’s qualities,
considering that it had been admitted as a full exhibit
and the state’s expert had testified extensively about
it. See State v. Onofrio, supra, 179 Conn. 31. Put differ-
ently, the only purpose jurors could have taken this
evidence to demonstrate would be propensity—i.e., the
defendant owned guns and was therefore more likely
to have committed murder with a gun. See id., 31-32.
In Gilligan, we similarly concluded that evidence of
prior misconduct was inadmissible because the state
had presented ample evidence demonstrating the defen-
dant’s specific intent to commit the crime at issue. See
State v. Gilligan, supra, 92 Conn. 536.

In contrast, in Patrick M., we clarified that evidence
of the defendant’s prior threatening misconduct toward
his wife’s romantic partner was admissible because it
was “not cumulative [as it] . . . presented the jury with
new material . not heard from any other witness

(Emphasm omitted; internal quotation marks
omltted ) State v. Patrick M., supra, 344 Conn. 601 n.12.
Finally, in Beavers, we concluded that evidence of the
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defendant’s prior misconduct, including burning down
the family trailer for insurance money, telling his former
wife that he had set fires for money, and threatening to
burn down their home, was relevant to the defendant’s
specific intent to commit a separate arson when the
other evidence of the defendant’s intent was not conclu-
sive.’ See State v. Beavers, supra, 290 Conn. 394-95.

Our holdings in Patrick M. and Beavers™ do not change
our conclusion in the present case that the evidence of
prior misconduct was inadmissible to demonstrate the
defendant’s specific intent to cause the victim serious
bodily injury because of its unduly prejudicial nature.
In fact, those two precedents help draw the important
distinction that resolves this case. The evidence in Pat-
rick M. and Beavers was admissible because it provided
new material, not merely cumulative evidence, to dem-
onstrate the respective defendants’ motive and intent.

% In Beavers, without the defendant’s prior misconduct, the evidence of the
defendant’s specific intent to commit arson included indeterminate results
of the fire marshal’s investigation, police interviews with the defendant and
other witnesses to the fire, and circumstantial evidence from neighbors.
See State v. Beavers, supra, 290 Conn. 394-95. This evidence, although
compelling, was equivocal as to the defendant’s intent to commit arson,
rendering the prior misconduct evidence not merely cumulative. Id., 398.

We note that, in Beavers, the court stated that there was no harmful error
because of the overall strength of the state’s case. See id., 419-20. We
specifically noted that, taken as a whole, the evidence in that case was not
equivocal, making it less prone to harmful error. See id., 420. Our conclusion
of harmlessness in Beavers due to the unequivocal nature of the evidence
in its totality does not alter our characterization of the evidence of the
defendant’s intent in the present case as inconclusive.

"The Appellate Court and the state look to our remarks in Beavers indicat-
ing that Gilligan was confined to its facts because it “focuses largely on
the unduly prejudicial impact of that uncharged misconduct evidence in
light of the fact that the state already had introduced ample evidence of
absence of mistake” to diminish support for the defendant’s position. State
v. Beavers, supra, 290 Conn. 405-406 n.20. In fact, the present case fits
precisely into the limited circumstances we discussed in Beavers, despite
our having framed the analysis in Gilligan around a threshold relevance
inquiry, considering that the evidence of specific intent is undisputed and
proven by the nature of the crime.
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In contrast, the evidence in Onofrio and Gilligan was
inadmissible because it functionally demonstrated the
respective defendants’ propensity to commit the
charged crime, considering that its purported purpose
was rendered unduly cumulative by the circumstances
of the case. To demonstrate the degree to which Beavers
and Gilligan comport, we note that the prior miscon-
duct evidence in Beavers was admitted as relevant to
intent on the third day of trial, after the state sufficiently
had “established that the defendant had caused the fire”
but while the defendant’s intent was still uncertain due
to the equivocal evidence on the subject. State v. Bea-
vers, supra, 290 Conn. 402. The admission of prior mis-
conduct evidence in Beavers, therefore, could not
presuppose the defendant’s identity or his propensity to
commit the charged offense, meaning that both Beavers
and Gilligan contemplate that prior misconduct evi-
dence should not be the state’s tool of first resort in
proving an element of the charged crime, considering
the typically slight value and particularly grave danger
of such evidence.

Applying our case law to the facts of the present
case, we must not lose sight of the forest for the trees.
The danger that evidence of prior misconduct will
improperly function as propensity evidence is at its
zenith in a case such as the present one, in which its
probative value was rendered merely cumulative because
the issue of intent was already proven by extensive
documentary and testimonial evidence demonstrating
the nature of the crime. There was, therefore, an unac-
ceptable risk that the jury would interpret the prior
misconduct evidence in exactly the manner we have
prohibited: the defendant had attacked the victim
before, and, therefore, he must have done so this time
as well. See, e.g., Michelson v. United States, supra,
335 U.S. 475-76.

We are not persuaded by the state’s arguments to
the contrary. The state fails to address the marginal
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probative value that the prior misconduct evidence pro-
vided in conjunction with its cumulative nature and the
logical conclusion that jurors might draw concerning
the defendant’s identity as the assailant, given that
cumulative nature, particularly as the trial went on and
the prejudicial impact of the prior misconduct evidence
became more apparent. The arguments that the state
advances to support its position are all accurate in a
technical sense—the court did issue proper limiting
instructions to the jury, the prior misconduct evidence
was presented in a somewhat sanitized manner, the
defendant was not surprised by the evidence, the
charged crime was more severe than the prior miscon-
duct, the prior misconduct was minimally discussed
when compared to the full length of the trial—and, yet,
none of these factors mitigates the fact that the prior
misconduct evidence was merely cumulative and, to be
relevant to the jury’s determination, had to strongly
indicate that the defendant was the victim’s assailant,
impermissibly suggesting his propensity to commit the
charged offense based on his prior conduct. For exam-
ple, although the prior misconduct was discussed mini-
mally in comparison to the entirety of the trial
transcript, it still surfaced repeatedly during the trial,
including after the state acknowledged that the assail-
ant’s intent to cause the victim serious bodily injury
was indisputably demonstrated. And, although proper
limiting instructions can ameliorate potential prejudice
to a defendant, they do not invariably do so. See, e.g.,
State v. Juan J., supra, 344 Conn. 33.8

8 Both parties argue that their respective positions in the present case are
consistent with our recent decision in Juan J., in which we stated that,
when a charged crime involves general intent, “the state’s introduction of
uncharged misconduct is properly limited to cases in which the evidence
is needed to ‘prove a fact that the defendant has placed, or conceivably will
place, in issue, or a fact that the statutory elements obligate the government
to prove.’” State v. Juan J., supra, 344 Conn. 20. The state argues that the
present case is distinguishable because the charged crime required proof
of the defendant’s specific intent, an element of assault in the first degree,
whereas the charged crime in Juan J. was one of general intent. We disagree
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Having concluded that the evidence of the defen-
dant’s prior misconduct was unduly prejudicial, and
was therefore erroneously admitted, we must now con-
sider whether the defendant has demonstrated that the
trial court’s admission of prior misconduct evidence
was harmful. “When an improper evidentiary ruling is
not constitutional in nature, the defendant bears the
burden of demonstrating that the error was harmful.
. . . [W]hether [an improper ruling] is harmless in a
particular case depends upon a number of factors, such
as the importance of the witness’ testimony
whether the testimony was cumulative, the presence
or absence of evidence corroborating or contradicting
the testimony of the witness on material points, the
extent of cross-examination otherwise permitted, and,
of course, the overall strength of the prosecution’s case.
. . . Most importantly, we must examine the impact of
the . . . evidence on the trier of fact and the result of
the trial. . . . [T]he proper standard for determining
whether an erroneous evidentiary ruling is harmless
should be whether the jury’s verdict was substantially
swayed by the error. . . . Accordingly, a nonconstitu-
tional error is harmless when an appellate court has a
fair assurance that the error did not substantially affect
the verdict. . . . [C]redibility contest[s] characterized
by equivocal evidence . . . [are] a category of cases
that [are] far more prone to harmful error.” (Citations
omitted; internal quotation marks omitted.) State v. Bea-
vers, supra, 290 Conn. 419-20. When a case “involves
the improper admission of uncharged misconduct evi-
dence, the most relevant factors to be considered are

with the state’s constrained characterization of Juan J. and clarify how it
comports with our decision today. Juan J. concerned evidence that was
irrelevant to intent because intent was neither a disputed issue nor an
element at trial. The present case concerns evidence that was unduly prejudi-
cial because, although it was arguably, albeit minimally, probative of a
statutorily required element, that element was undisputed and supported by
ample, concrete facts that, unlike the facts pertaining to the prior misconduct
evidence, did not come close to amounting to propensity evidence.
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the strength of the state’s case and the impact of the
improperly admitted evidence on the trier of fact.”
(Internal quotation marks omitted.) State v. Randolph,
284 Conn. 328, 364, 933 A.2d 1158 (2007).

The state contends that there was no harm to the
defendant as a result of the admission of prior miscon-
duct evidence because of the strength of the state’s
case and the court’s limiting instructions. On the other
hand, the defendant claims that the error was harmful
because the overall evidence presented at trial was
equivocal as to the identity of the victim’s assailant and
that the manner in which the prior misconduct evidence
was presented increased “[t]he possibility that the jury
viewed [it] as showing the defendant’s propensity [for]
violence against [the victim].” We are convinced that
the defendant has met his burden of demonstrating
harm and conclude that the evidence of prior miscon-
duct was harmful for largely the same reason it was
unduly prejudicial: although it bore some initial proba-
tive value and the trial court issued proper limiting
instructions, the court’s admission of the prior miscon-
duct evidence improperly presupposed that the defen-
dant was, in fact, the victim’s assailant when the
evidence presented to that effect was equivocal and a
determinative issue at trial. We largely agree with Judge
Bishop’s assessment of harm, departing only in our
determination that the evidence presented at trial as to
the defendant’s identity was equivocal, rather than in
perfect equipoise. See State v. Marcello E., supra, 216
Conn. App. 5562 (Bishop, J., dissenting). Further, even
if we did not agree with Judge Bishop, we still would
not have “a fair assurance” that the jury’s verdict was
not “substantially swayed by the error.” (Internal quota-
tion marks omitted.) State v. Beavers, supra, 290 Conn.
419. This is to say that, even if the jury was more likely
to credit the state’s witnesses, we remain unconvinced
that the error was harmless because, without the prior
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misconduct evidence and considering the dangerous
“fine line” between the admitted evidence and propen-
sity evidence, the remaining evidence was sufficiently
equivocal as to the defendant’s identity to warrant our
conclusion of harmful error. Id., 405 n.19.

The following additional facts are relevant to the
disputed nature of the assailant’s identity. There was
no physical or forensic evidence suggesting that the
defendant was the assailant. The trial was, rather, a
classic credibility contest: the jury had to decide
whether it believed the defendant’s or the victim'’s ver-
sion of events, both of which were supported by corrob-
orating testimonial and circumstantial evidence. The
defendant’s alibi—that he was asleep in O’s house while
the stabbing happened—was supported by the testi-
mony of O and D. On the other hand, the victim’s story—
that the defendant stabbed her and ran away—was bol-
stered by the testimony of J and S.

The testimony of each witness was fallible in one
way or another, bolstering the overall equivocal nature
of the evidentiary record. For example, put mildly, J
was a difficult witness, which could have compromised
his credibility in the eyes of the jurors. S was eight
years old at the time of the stabbing, which could have
explained the inconsistencies in her testimony as an
adult: although she initially stated that O was not at
her house on the day of the stabbing, she later testified
that she did not remember. Further, although the victim
stated that the defendant had attempted to pull her
outside until then thirteen year old J picked her up and
carried her inside, J did not testify that he saw the
victim being pulled outside, only that he saw a figure
in all black clothing running away. As for O and D,
the defendant’s mother and sister, respectively, it was
unclear whether the reason that the police did not take
statements from them was because they were uncoop-
erative or because the police never asked. Both O and
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D testified that they would have cooperated with the
police had they followed up to ask for statements,
although Officer Valentine Olabisi testified that the two
women were uncooperative when he spoke with them
at O’s home on the evening of the stabbing. The state’s
case may have been strong in some respects, but not
to the degree that would lead a reasonable jury to char-
acterize the trial testimony as unequivocal. Rather, a
decade out from the events of the stabbing, the wit-
nesses’ recollections, on both sides, lacked precision,
and their demeanor made their credibility questionable.

The circumstantial evidence presented at trial was
similarly equivocal as to the assailant’s identity. On the
night of the stabbing, the victim had stated to Hunyadi
that she did not know who attacked her. The earliest
record demonstrating the victim’s identification of the
defendant as her assailant occurred five days following
the attack, after the police showed her the photographic
array, which included the defendant’s photograph.’
Three weeks later, J provided a sworn, written state-
ment to the police in which he stated that the victim
had told him on the night of the stabbing that his father
had attacked her. Despite J’s statement that the victim
identified the defendant as her assailant on the night
of the stabbing, he did not relay that identification on
the 911 call according to Detective Luis Poma, who
listened to the call as part of his investigation. During
his testimony, Poma agreed with defense counsel that

 The record does not explain what led the police to present the victim
with a photographic array that included someone whom she obviously knew:
her former boyfriend and the father of her two children. Although the
defense did not challenge the admissibility of the victim’s identification of the
defendant by this procedure, either at trial or on appeal, the suggestiveness
of the photographic array, along with the fact that the only police records
of either the victim’s or J’s identification of the defendant as the assailant
came after the police had shown the victim this array, detracts from the
strength of the state’s case and, in particular, the victim’s identification of
the defendant as her assailant.



State v. Marcello E.

he had spoken with J on the night of the attack and
learned “much of the information” J formally provided
in his written statement three weeks later that same
night. Poma then immediately agreed with defense
counsel that “[J’s] mother had identif[ied] the defendant
[to J] as the party responsible.” Whether Poma learned
of J’s positive identification of the defendant when J
provided his written statement, rather than when the
attack occurred weeks earlier, was a fact that the jury
could, at best, infer, but that inference was by no means
obvious or compelled. During closing argument,
defense counsel argued that, had the defendant been
identified that evening, as some of the testimony sug-
gested, the police would have done more than merely
go to O’s house and ask where the defendant was at
the time of the attack. Defense counsel further argued
that, by virtue of the rainy weather and the short time
period the defendant would have had to attack the
victim and return to O’s house, he could not have been
the assailant, considering that the police saw no trace
of blood, water, or debris on him or in O’s home. The
prosecutor, in turn, suggested that the defendant had
hung up the phone after S told him about the stabbing,
perhaps implying a guilty mindset, and that the defen-
dant’s alibi lacked credibility. In sum, considering that
the evidence presented at trial as to the assailant’s iden-
tity was highly contested, we reject the state’s argument
that the strength of its case mitigated any harm to
the defendant.

Regardless, our inquiry as to harm would continue
even if we were persuaded that the evidence demonstra-
ting that the defendant was the victim’s assailant was
stronger than the evidence that he was not, considering
the “ ‘dangerous baggage of prejudice’ ” that accompan-
ies prior misconduct evidence. State v. Meehan, supra,
260 Conn. 395. In turn, we note that our conclusion that
the evidence of prior misconduct was harmful because
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it presupposed that the defendant was the person who
attacked the victim at her home, under the guise of
demonstrating his intent to cause serious bodily injury,
is additionally supported by when that evidence was
presented to the jury. As we indicated, the evidence of
prior misconduct was introduced on the morning of the
first day of trial, prior to the introduction of any evi-
dence that would link the defendant’s identity with that
of the victim’s attacker on November 16, 2011. Only
after the victim testified that the defendant had punched
her on two occasions during separate arguments that
became physical and the court gave its limiting instruc-
tion did she testify that the defendant was the person
who had stabbed her.

The incidents of prior misconduct resurfaced multi-
ple times during the trial, increasing the likelihood that
the jury might afford them improper weight as to the
assailant’s identity. When the defendant took the stand
as the final witness at trial, the prosecutor repeatedly
asked whether he “had physical altercations with [the
victim] during [their] relationship . . . .” The defen-
dant explained on redirect examination that, although
it was true that he had physical altercations with the
victim in the past, he had accepted responsibility for
that behavior. During closing argument, shortly after
acknowledging that “the issue in this case is identifica-
tion,” the prosecutor referred to the defendant’s prior
physical conduct, stating: “That can be considered by
you.” Defense counsel also mentioned the prior miscon-
duct during closing argument, stating that the defendant
“had a physical altercation . . . three years before the
incident. But certainly nothing even close to the level
of violence we see in this case and certainly with no
weapon of any type.” It is worth repeating that the trial
court, when it admitted the evidence of prior miscon-
duct, had been made aware that identity, not intent,
was at issue.
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Because the identity of the attacker was key to the
jury’s determination, and therefore the trial’s outcome,
we are unable to conclude that the jury could have
heard the evidence of the defendant’s prior misconduct
to establish the assailant’s intent without concluding
that it was, in fact, the defendant who had possessed
that intent. The state recognizes this point in its brief,
repeatedly stating that the prior misconduct evidence
was relevant to “his intent to cause the victim serious
physical injury . . . .” (Emphasis added.) Demonstra-
ting the assailant’s identity was the greatest hurdle the
state faced in proving its case against the defendant.
Because the evidence of prior misconduct presumed
that the defendant was the person who stabbed the
victim, it tainted the jury’s ability to determine that
issue.

Finally, we reject the state’s argument that the trial
court’s limiting instruction cured any prejudice to the
defendant. Although we presume that jurors abide by
curative instructions, that presumption is not limitless,
as we mentioned previously. See, e.g., State v. Grenier,
257 Conn. 797, 810, 778 A.2d 159 (2001). For example,
we have stated that “a curative instruction is not inevita-
bly sufficient to overcome the prejudicial impact of
[inadmissible] evidence,” particularly when “the state’s
case was predicated” on that impact. (Internal quota-
tion marks omitted.) Id., 811, 812; see also State v.
Favoccia, 306 Conn. 770, 815-16, 51 A.3d 1002 (2012).
In the present case, the trial court’s limiting instruction
on the prior misconduct evidence could not undo the
harm that evidence wrought on the defendant’s case
because the state’s case was predicated on the identity
of the assailant, which the prior misconduct invariably
linked to the defendant. The limiting instruction, while
proper on its face, did not undercut the impermissible
effect of the prior misconduct evidence. It did not, for
example, admonish the jury that it should not use the
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prior misconduct evidence for motive; nor did it distin-
guish the difference between evidence admitted to
prove motive, identity, or intent, notwithstanding that
the court had admitted the prior misconduct solely for
intent, but not motive. In short, we are not persuaded
that the trial court’s limiting instruction or the strength
of the state’s case cured the prejudicial impact to the
defendant. We therefore lack a “fair assurance” that
the erroneously admitted prior misconduct evidence,
which we have stated holds particular prejudicial poten-
tial and should be admitted with great caution, “did
not substantially affect the verdict.” (Internal quotation
marks omitted.) State v. Randolph, supra, 284 Conn.
363.

The judgment of the Appellate Court is reversed and
the case is remanded to that court with direction to
reverse the trial court’s judgment and to remand the
case for a new trial.

In this opinion McDONALD and ECKER, Js., con-
curred.




